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ABSTRACT

In this article, the debates on whether the le-
gal nature of the utilization rights agreement
concluded with the administration is a private
law contract or an administrative contract
is addressed within the context of the RERS
incentive model, which is put into practice in
order to meet Turkey's increasing electricity
demand and reduce dependence on foreign
energy sources through domestic electricity
resources and also to benefit from available
renewable energy potential. The historical
process related to the legal nature of the con-
tract concluded with administration in the BOT
model, which has been implemented in Turkey
for a long time, is also described in this article
and thereby it has been tried to shed light the
discussions in the RERS model.

KEYWORDS: Renewable Energy Resource
Sites (RERS), Built-Operate-Transfer (BOT),
administrative contract, private law contract
of the administration, public service

I. INTRODUCTION

HE CONTRACTS CONCLUDED WITH THE ADMINISTRA-
tion for the public service to be provided by
private persons are divided into two catego-
ries, as administrative contracts and private
law contracts of the administration. It is ac-
cepted in the doctrine that the elements of

administrative contracts as follows; one of the parties
shall be the administration, the subject of the contract
shall be a public service and the administration is su-
perior and privileged compared to the other side of the
contract.! The establishment and/or operation of the
public service to be provided by the private enterprises
in order to provide public activities and services, which
are suitable for conducting in a special form of admin-
istration is called a concession, contracts made for this
purpose are also called the “concession agreements”.

The determination of the legal nature of the utilization
right agreement, which is concluded with the adminis-
tration in order to put the Renewable Energy Resource
Sites (RERS) incentive model into practice, has utmost

OZET

Bu makalede Turkiyenin artan elektrik enerijisi
ihtiyacinin yerli enerji kaynaklarindan karsilan-
maslI ve mevcut yenilenebilir enerji potansiye-
linden faydalanarak enerjideki disa bagimliligin
azaltiilmasi amaciyla hayata gecirilen YEKA tes-
vik modelinde idare ile akdedilen kullanim hakk
stzlesmesinin hukuki mahiyetinin ¢zel hukuk
sozlesmesi mi yoksa idari sézlesme mi oldu-
guna dair tartismalara deginilmistir. Ttrkiye'de
uzun suredir uygulanagelen Yap-Islet-Devret
modelinde idarenin akdettigi anlasmanin huku-
ki mahiyetine iliskin tarihsel stirec de makalede
anlatilarak YEKA tesvik modelindeki tartisma-
lara 1sik tutulmaya calisiimistir.

ANAHTAR KELIMELER: Yenilenebilir E-
nerji Kaynak Alanlari (YEKA), Yap-lslet-Devret
(YID), idari stzlesme, idarenin ¢zel hukuk soz-
lesmesi, kamu hizmeti

1. GiRIS

AMU HIiZMETINIiN OZEL KiSiLER ELIYLE GORDURUL-

mesi icin idarelerin akdettikleri s6zlesmeler

idari s6zlegmeler ve idarenin 6zel hukuk s6z-

lesmeleri olmak iizere ikiye ayrilir. Idari s6z-

lesmelerin unsurlarmin taraflardan birinin

idare oldugu, sézlesmenin konusunun kamu
hizmeti oldugu ve idarenin kargi tarafa gore istiin ve ay-
ricalikli konumda oldugu doktrinde kabul edilmektedir.!
Ozel yonetim bicimiyle yiiriitiilmeye elverisli olan kamu
faaliyet ve hizmetlerinin 6zel tegebbiisse gordiiriilebil-
mesi adina kamu hizmetinin kurulmasi ve/veya igletil-
mesinin idari s6zlesme ile 6zel kisilere gordiiriilmesine
imtiyaz, bu amacla yapilan sézlesmelere de “imtiyaz
sozlesmesi” denir.

Yenilenebilir Enerji Kaynak Alanlar1 (YEKA) tesvik mo-
delinin hayata gecirilmesi icin idare ile akdedilen kulla-
nim hakk s6zlesmesinin hukuki mahiyetinin tespiti, en
temel noktasinda, proje riskinin yatirimei ile idare ara-
sinda paylasilabilmesi adina 6nem arz etmektedir. Bu
baglamda, Yap—i§let—Devret (“YID”) modelinin tarihsel
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importance for sharing the project risk between the in-
vestor and the administration. In this context, discus-
sions on the nature of Built-Operate-Transfer (“BOT”")
contract in the historical development process of the
BOT model gives a clue to the solution point of current
debates on the nature of the utilization rights agreement
under the RERS incentive model.

Il. BOT MODEL AND THE NATURE OF BOT AGREE-
MENTS

A. BOT Model

Turkey is acquainted with BOT model, which has been
implemented in international arena, particularly in
the developing countries for a long time was realized
in 1984, and BOT is technically defined as that “it is an
administrative regime that provides constitution of pub-
lic services and public works by covering its costs and the
transfer and delivery of the facility and management to the

gelisim siirecinde YID s6zlesmesinin mahiyetine iligkin
yapilan tartismalar, YEKA tesvik modeli kapsamindaki
kullanim hakki s6zlesmelerinin mahiyetine iligkin gii-
niimiizdeki tartigmalarin ¢6ziim noktasina iligkin ipucu
verecektir.

Il. YAP - ISLET - DEVRET MODELI VE YiD s62-
LESMELERININ MAHIVETI

A. YiD Modeli

Uluslararas1 arenada, ozellikle gelismekte olan {ilke-
ler tarafindan uzun siiredir uygulanmakta olan teknik
anlamiyla “bir kamu hizmeti veya bayindirlik isinin ézel
tesebbiis tarafindan masraflart karsilanarak kurulmasi-
ny, belli bir stire igletilmek suretiyle yatirilan sermayenin
amortisman ve kar gerceklestirildikten sonra, tesisin ve
yonetimin bedelsiz olarak ilgili kamu idare veya kurumu-
na devir ve teslimini saglayan bir idari rejimdir” seklinde
tanimlanan? YID modeli ile Tiirkiye’nin tanigmas1 1984
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related public administration or institution free of charge,
after depreciation and profit of the capital invested by a
private enterprise for a certain period of time”.? In the
following years, especially as a result of the acceleration
in Turkey’s transition to liberal economic order, con-
version of the government’s interventionist/controller
approach and transformation into more supervisory
position in the economic context, the scope of activities
of the private sector have expanded to the fulfilment
of certain public services by private persons. However,
the widespread implementation of the BOT model as an
indispensable model for large-scale public investments
has started in the 2000s.

B. Transformation of BOT Agreements in terms
of Legal Nature

The implementation of BOT model was first introduced
in the legal regulation by Law on the Assignment of En-
terprises Other Than Turkish Electricity Authority Re-
garding Electricity Production, Transmission, Distribu-
tion and Trade (“Law N0.3096”) dated 12.04.1984 and

yilinda gerceklesmistir. Takip eden yillarda, bilhassa
Tiirkiye’nin liberal ekonomik diizene gecisinin hizlan-
mas1, ekonomik baglamda devletin miidahaleci/kont-
rolcii yapisinin degismesi ve daha ¢ok denetleyici konu-
ma gelmesinin bir sonucu olarak 6zel sektoriin faaliyet
sahasi, belirli kamu hizmetlerinin 6zel kigiler tarafindan
yerine getirilmesine kadar geniglemistir. Ancak YiD
modelinin tam anlamiyla olgunlagmasi ve biiyiik kamu-
sal yatirimlar icin vazgecilmez bir model olarak yaygin
bir sekilde uygulanmasina 2000°1i y1llarda baglanmigtur.

B. YiD Sézlesmelerinin Mahiyet Acisindan D6~
niisiimii

YID modelinin uygulanmasina iligkin ilk yasal diizen-
leme olarak nitelendirebilecegimiz 4.12.1984 tarih ve
3096 sayili Tiirkiye Elektrik Kurumu Digindaki Kuru-
luglarin Elektrik Uretimi, Iletimi, Dagitimi ve Ticareti
ile Gorevlendirilmesi Hakkinda Kanun (3096 sayili
Kanun”) ile elektrik enerjisi alaninda 6zel sektoriin
faaliyette bulunabilmesinin yolu acilmigtir. 1990’11 yil-
larda ise kamu altyap1 yatirimlarina finansman bulma
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numbered 3096, which have enabled the private sector
to operate in the field of electricity energy. As a short-
age of financing for public infrastructure investments
increased in the 1990’s, the idea of enacting a law that
could be applied in a more general framework regarding
BOT came to the agenda.® During the ongoing process,
an amendment was made in the Law No. 3996 has been
made with the phrase of “Electricity Generation, Op-
eration, Distribution and Trade” reflecting that the con-
tracts between the parties shall be subject to the provi-
sions of “private law”.*

The contracts regarding the electricity power plants
based on the BOT model under the Law No. 3096 are
considered as a “concession agreement” as per the Con-
stitutional Court’s decision numbered 1995/42-2 and
the provision of Article 5 of the Law No. 3996 concern-
ing that the generation of energy by the private sector
shall not constitute a concession has been cancelled by
the Constitutional Court’s decision number 1995/23.5 In
the aforementioned decisions, the Constitutional Court
has made a legal precedent that the essence of the ser-
vice shall be considered in order to determine whether
the concerning public service is a concession or not and
even if there is a regulation with the provision of the law
in this respect, that provision shall be evaluated by look-
ing at the elements of public service and concession. As
a consequence, until the year of 1999 the Constitutional
Court has upheld that since the contracts concluded un-
der BOT model shall be qualified as a concession agree-
ment in terms of the nature of the contracts, that was
an administrative contract by nature and it could not be
subject to a private law regime and also it was not possi-
ble to conclude arbitration agreement because disputes
shall be resolved before the administrative court.

In the face of the quite positivist approach of the Con-
stitutional Court, Article 47 of the Constitution was
amended by Law No.4446 dated 08.13.1999 and this
provision was added as a fourth paragraph: “those invest-
ments and services carried out by the State, state economic
enterprises and other public corporate bodies, which could
be performed by or delegated to persons or corporate bod-
ies through private law contracts shall be determined by
law”, by with the addition of this provision to the Con-
stitution, the constitutional basis for the fulfilment of
public services to private legal persons by private law
contracts has been established, on the condition that
it is stated by the law. After the constitutional amend-
ment, the legal obstacles preventing the agreements,

sikintis1 daha da artinca, YID konusunda daha genel bir
cercevede uygulanabilecek bir yasanin cikarilabilmesi
fikri giindeme gelmisgtir.® Takip eden siirecte, 3996 sa-
yili Kanun’da degisiklige gidilerek “Elektrik Uretim, Is-
letim, Dagitim ve Ticareti” ibaresi ile taraflar arasinda
yapilacak sdzlesmelerin “6zel hukuk” hiikiimlerine tabi
tutulacagi yoniinde bir diizenleme yapilmigtir*

3096 sayilli Kanun gercevesindeki YID modeline da-
yanan elektrik enerjisi santrallerine dair sozlesmeler,
Anayasa Mahkemesi'nin 1995/42-2 karar1 uyarinca “im-
tiyaz sozlesmesi” olarak nitelendirilmis ve 3996 sayili
Kanun’un 5. maddesindeki enerjinin 6zel sektor tara-
findan iiretilmesinin imtiyaz teskil etmeyecegine iligkin
hiikkiim Anayasa Mahkemesi’nin 1995/23 sayili karari
ile iptal edilmigtir.® Anayasa Mahkemesi bahsi gecen
kararlarda, bir kamu hizmetinin imtiyaz olup olmadigi
noktasinda hizmetin niteligine bakilmasi gerektigini
ve bu konuda kanun hiikmii ile bir diizenleme bulunsa
dahi kamu hizmeti ve imtiyazin unsurlarina bakilarak
degerlendirme yapilmasi gerektigi yoniinde ictihatta
bulunmustur. Sonug olarak, Anayasa Mahkemesi YID
modeli kapsaminda akdedilen sézlesmelerin niteligi ba-
kimindan imtiyaz s6zlesmesi olmasi sebebiyle bir idari
sozlesme oldugunu ve 6zel hukuk rejimine tabi tutula-
mayacagin ve tahkim yolunun kapali oldugunu c¢iinkii
uyusmazliklarin idari yargi 6niinde ¢oziilmesi gerektigi-
ni1999 yilina kadar savunmugtur.

Anayasa Mahkemesi'nin oldukc¢a pozitivist yaklagi-
mu karsisinda, 13.08.1999 tarihli 4446 sayii Kanun ile
Anayasa’nin 47. Maddesinde degisiklige gidilmis ve dor-
diincii fikra olarak “Devlet, kamu iktisadi tesebbiisleri
ve diger kamu tiizelkisileri tarafindan ylirtitiilen yatirim
ve hizmetlerden hangilerinin dzel hukuk sézlesmeleri ile
gercek veya tiizelkisilere yaptirabilecegi veya devredebi-
lecegi kanunla belirlenir” hitkmii eklenerek, kanunda
belirlenmesi sartiyla kamu hizmetinin 6zel hukuk kisi-
lerine 6zel hukuk s6zlesmeleriyle gordiiriilebilmesinin
anayasal temeli olusturulmustur. S6z konusu Anayasa
degisikliginden sonra YID modeli ¢ercevesinde akde-
dilen sozlesmelerin 6zel hukuk rejimine tabi olmasim
engelleyen yasal engeller ortadan kalkmig ve 3996 sayili
Kanun’un 5. maddesinde oldugu gibi cesitli kanunlar-
da YID sozlesmelerinin 6zel hukuk hiikiimlerine tabi
oldugu hiikmiine yer verilmistir. Boylece YID modeli
kapsaminda akdedilen sézlegmelerin hukuki niteligi-
nin acik¢ca “yasayla niteleme” metoduna dayanilarak
6zel hukuka tabi olacagi ve YID sézlesmelerinden dogan
uyusmazliklarin adli yarg) 6niine gelecegi veya tarafla-
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concluded under the BOT model, from being subject to
the private law regime have been eliminated and as in
Article 5 of Law N0.3996, in various laws it is stated that
BOT agreements are subject to the provisions of private
law. By this way, the legal nature of the agreements con-
cluded under the BOT model shall be subject to private
law on the basis of the “method of qualification by law”
and put an end without giving rise to, the disputes aris-
ing from the BOT agreements shall be brought to the
judicial courts or the parties are able to resolve the dis-
putes through arbitration by agreement.

lil. RENEWABLE ENERGY RESOURCE SITES MOD-
EL AND THE NATURE OF RERS AGREEMENTS

A. RERS Incentive Model

The most concrete example of how great importance
Turkey attaches to renewable energy investments is the
Renewable Energy Sources Sites (““RERS”) investment
model. The RERS is a model that promotes acceleration
of renewable energy investments and the development
of domestic production-based renewable energy indus-
try on the basis of incentive and investment mechanism.
After all, the RERS incentive model is not only renew-
able energy policy and investment project, but also a
multidimensional and pioneering model which includes
domestic production, employment, industrialization,
R&D activities and sustainable development.

The three (3) essential characteristics of the RERS in-
centive model are: incentives in the sale of electricity,
the condition of domestic production and employment
and the necessity of R&D activities in addition to electri-
cal technology and energy production activities.

1. Incentive Regarding Electricity Sales

One of the most significant opportunities the RERS
model provides to the investor is to ensure the sale of
the generated electricity. Accordingly, the RERS inves-
tor shall benefit from Renewable Energy Resources
Support Mechanism (“RERSM”) which is one of the
incentive systems to support electricity generation
and also investor shall be evaluated within the scope of
feed-in-tariff that guarantees to purchase electricity at
fixed price for a certain period of time.® By means of the
RERSM mechanism in the first installation, the generat-
ed electricity shall be purchased for the period specified
in the specification prepared by the administration and

rin anlagmasiyla tahkim yoluyla ¢oziilebilecegi yoniinde
hicbir tereddiitte mahal vermeyecek sekilde tartigmala-
ra son nokta konulmustur.

il YEKA TESVIK MODELI VE IDARE ILE AKDEDI-
LEN SOZLESMENIN MAHIYETI

A. YEKA Tesvik Modeli

Tiirkiye’nin yenilenebilir enerji yatirnmlarina atfettigi
6nemin en somut 6rnegi Yenilenebilir Enerji Kaynak
Alanlar1 (“YEKA”) tegvik modelidir. YEKA tegvik ve ya-
tirim mekanizmasi temelinde yenilenebilir enerji yati-
rimlarini arttirmayi ve yerli iretime dayali yenilenebilir
enerji sanayisinin gelisimini de tesvik eden bir model-
dir. Netice itibariyle, YEKA tegvik modeli, yenilenebi-
lir enerji politikasi ve yatirim projesi olmakla kalmayip
ayni zamanda yerli iretimi, istihdami, sanayilesmeyi,
AR-GE faaliyetlerini ve siirdiiriilebilir kalkinmay1 da
iceren cok boyutlu ve 6ncii bir modeldir.

YEKA tesvik modelinin, ii¢ (3) ana karakteristik 6zelligi
sunlardir: elektrik satisindaki tegvik, yerli tiretim ve yer-
liistihdam garti ve elektrik teknolojisi ve enerjisi iiretim
faaliyetlerinin yaninda ARGE faaliyeti yapilmasi zorun-
lulugudur.

1. Elektrik Satisindaki Tesvik

YEKA modelinin yatirimciya sagladigi en 6nemli
imkanlardan biri iiretilen elektrik enerjisinin satiginin
giivence altina alinmasidir. Buna gére, YEKA yatirimei-
s1 elektrik {iretimini destekleyen tegvik sistemlerinden
biri olan ve yenilenebilir enerji iireticilerine belli bir
siire sabit fiyattan elektrik alim garantisi verilen sabit
fiyat tarifesi (feed-in-tariff)® kapsaminda degerlendi-
rilebilecek Yenilenebilir Enerji Kaynaklar1 Destekleme
Mekanizmasr'ndan (“YEKDEM?”) faydalanacaktir. Ik
kurulumdaki YEKDEM mekanizmas1 sayesinde, ida-
re tarafindan hazirlanan sartnamede belirtilen siire
boyunca ve YEKA kullanim hakki sézlesmesinde yer
alan fiyat {izerinden tiretilen elektrik enerjisi satin ali-
nacaktir” Ornegin, Konya Karapinarda inga edilecek
olan diinyanin en biiyiik giines enerjisi santrali ihalesini
Kalyon-Hanwha Group Konsorsiyum, kilovatsaat basi-
na verdigi en diisiik teklif olan alt1 dolar doksan dokuz
cent (6,99 dolar/cent) ile kazanmistir. Karapinar’da ku-
rulacak olan bin (1000) MW santralden iiretilen elektrik
enerjisi on beg (15) y1l boyunca teklif verilen alim garan-
tisi fiyati tizerinden karsilanacaktir.
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atthe price included in the utilization rights agreement.”
For example, Kalyon-Hanwha Group Consortium won
the world’s largest solar power plant tender, which shall
be constructed in Konya/Karapinar, with the lowest bid
of six dollars ninety nine cents (6.99 dolar/cent) per kil-
owatt hour. The electricity generated from the thousand
(1000) MW power plant to be constructed in Karapinar
shall be covered by the purchase guarantee price offered
for fifteen (15) years.

2. Domestic Production Condition

The investor shall use the components manufactured
in its domestic production facility with the principles
specified in the specification, in the whole plant which
is built under the RERS project in accordance with the
method of Allocation in Exchange for Domestic Produc-
tion (“AEDP”). On the other hand, the investor shall use
domestic equipment which have a local rate in accord-
ance with the principles specified in the specification for

2. Yerli Uretim Sart:

YEKA tesvik modelinde yatirimel, Yurt I¢inde Uretim
Kargihig1 Tahsis (“YUKT?”) usuliiyle yapilan YEKA pro-
jesinde santralin tamaminda sartnamede belirlendigi
sekliyle yurticindeki iiretim tesisinde imal ettigi aksam-
lar1 kullanmalidir. Diger yandan, Yerli Mali Kullanim
Karsilig1 Tahsis usuliiyle yapilan YEKA projesinde ise
yatirimel, santralde sartnamede belirtilen esaslara uy-
gun yerlilik oranina sahip yerli mal aksami kullanma-
hdur.

3. AR-GE Faaliyeti

09.10. 2016 tarih, 29852 sayil1 Yenilenebilir Enerji Kay-
nak Alanlar1 Yonetmelik’i (“Yonetmelik”) uyarinca
YUKT kapsaminda bagvuru yapacak yatirimeilar, yilhk
AR-GE plani cercevesinde AR-GE faaliyetlerini stirdiir-
mek zorundadir.® S6zlesmenin imzalanmasindan sonra
AR-GE faaliyetlerine ivedilikle baglanilmas1 i¢cin bir AR-
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the RERS project pursuant to the method of Allocation
in Exchange for the Use of Domestic Products.

3. R&D Activities

According to the 10.09.2016 dated, 29852 numbered
Regulation on Renewable Energy Source Areas (“Regu-
lation”), the applicants who applies within the scope of
the AEDP method shall carry out R&D activities within
the framework of the annual R&D plan.? After the sign-
ing the utilization right agreement, an R&D center shall
be established to start R&D activities urgently. The min-
imum duration and conditions for R&D activities are
determined by the specification.

GE merkezi kurulmasi gerekmektedir. AR-GE faaliyet-
lerinin yapilacag: asgari siire ve kogullar sartname ile
belirlenmektedir.

B. YEKA Tesvik Modeli Kapsaminda idare ile Ak-
dedilen Sézlesmenin Mahiyeti

1. 6zel Hukuk Sézlesmesi Tartismalari

YEKA tegvik modeli kapsaminda idare ile akdedilen
sozlesmelerin 3996 Sayili Kanun kapsaminda oldugu
sOylenemeyecegi gibi bu sozlesmelerin idarenin 6zel
hukuk sézlesmelerinden oldugu da s6ylenemeyecektir.
Zira Anayasa’nin 47/4. maddesinde yapilan degisiklikle
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B. THE NATURE OF THE UTILIZATION RIGHTS
AGREEMENT CONCLUDED WITH ADMINISTRA-
TION WITHIN THE SCOPE OF RERS INCENTIVE
MODEL

1. Discussions on Private Law Contracts

Under the RERS incentive model, it cannot be said that
the agreement concluded with the administration is
within the scope of the Law No. 3996. Additionally, we
cannot claim that this agreement is private law con-
tracts of the administration because with the amend-
ments made in the Article 47/4 of the Constitution, the
investment/agreements to be conducted to the private
persons through private law contracts shall be deter-
mined by law. There is no provision in the Law On Uti-
lization Of Renewable Energy Sources For The Purpose
of Generating Electrical Energy Law No0.5346 (“Law
No0.5346”) and 05.10.2005 dated Law on Utilization of
Renewable Energy Sources for the Purpose of Generat-
ing Electrical Energy, which is a reference law for the
Regulation that the contracts concluded with the ad-
ministration is a private law contract.

2. Discussions on Administrative Contracts

Whether the agreements concluded with the adminis-
tration in the context of YEKA incentive model are ad-
ministrative agreements or not shall be evaluated. The
term which is the first of the three components of the
administrative agreements that requires at least one
of the parties is the administration is ensured in the
agreements concluded within the scope of YEKA incen-
tive model. We are of the opinion that the condition of
superior position of the administration (authority to
practice public power) which is one of the elements of
the administrative agreements, is also ensured hence
the agreement is drawing up and conducting by the ad-
ministrations. One another requirement of the adminis-
trative agreements is that the “subject of the agreement
shall be public service”.

a. Is RERS a Public Service?

Although the concept of public service is used as one of
the basic concepts of administrative law in various arti-
cles of the Constitution and several laws, it does not have
a constitutional or legal definition.’ In the doctrine, it is
stated that instead of doing a single evaluation, electrici-
ty sector activities (electricity generation, transmission,

6zel hukuk s6zlesmeleri ile 6zel hukuk kisilerine gor-
diiriilecek yatirim/s6zlegmeler kanunla belirlenebile-
cektir. Yonetmelik’in dayanak kanunu olan 5346 sayili
ve 10.05.2005 tarihli Yenilenebilir Enerji Kaynaklarinin
Elektrik Enerjisi Uretimi Amach Kullammina iligkin
Kanun'da YEKA tesvik modeli kapsaminda idareler ile
imzalanan sézlesmelerin 6zel hukuk s6zlesmesi oldugu-
na iligkin herhangi bir hiikiim bulunmamaktadir.

2. idari Sézlesme Tartismalar

YEKA tegvik modeli kapsaminda idare ile akdedilen
sozlesmelerin idari sdzlesme olup olmadig1 degerlendi-
rilmelidir. Idari s6zlesmelerin {i¢c unsurundan ilki olan
taraflardan en az birinin idare olmasi sart:1 YEKA tegvik
modeli kapsaminda imzalanan sézlesmelerde saglan-
maktadir. S6zlesme’nin idareler tarafindan hazirlaniyor
olmasi ve idare tarafindan yiiriitiiliiyor olmasi sebebiyle
idari s6zlesmelerin unsurlarindan olan idarenin iistiin
konumda olmas: (kamu giiclinii kullanmas1) sartinin
da saglandig1 kanaatindeyiz. Idari sézlesmelerin diger
bir unsurunun “sézlesme konusunun kamu hizmeti
olmas1”dir.

a. YEKA Kamu Hizmet midir?

Kamu hizmeti kavraminin, idare hukukunun temel kav-
ramlarindan biri olarak Anayasa’nin cesitli maddelerin-
de ve bircok kanunda kullanilmasina ragmen anayasal
veya yasal bir tanimi bulunmamaktadir.® Doktrinde,
elektrik sektorii faaliyetlerinin (elektrik tiretimi, iletimi,
dagitimi ve ticareti) tek bir degerlendirme yapmak yeri-
ne her bir faaliyet tiirii icin ayr1 degerlendirme yapilma-
s1 gerektigi ve elektrik iletim ve dagitim faaliyetlerinin
kamu hizmeti olarak degerlendirilirken elektrik {iretimi
ve ticareti faaliyetlerinin kamu hizmeti olarak degerlen-
dirilmemesi gerektigi belirtilmigtir.”® Bu goriislere gére
elektrik liretiminin kamu hizmeti olmamasinin sebep-
leri olarak baglica su hususlar sayilmigtir:"

i. Idarenin Siireci ve Fiyat1 Denetlemesi: Dokt-
rinde, bir elektrik piyasasi faaliyetinin kamu hizme-
tini gérdiirme vasfini haiz olmasi icin bir denetim
vasitasi ile yerindelik denetiminin yapilmasi gerek-
tigi belirtilmistir. Ancak elektrik tiretim lisanslari-
nin idareye, iletim ve dagitim faaliyetlerindeki gibi
denetim yetkisi vermemesi ve elektrik iiretim iicret
tarifesinin idare tarafindan belirlenmemis olmasi
nedeniyle elektrik {iretimi kamu hizmeti olarak go-
riillmemisgtir.
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distribution and trade) should be evaluated separately
for each type of activity and electricity transmission and
distribution activities should be considered as public
services, while electricity generation and trade activities
should not be considered as public services.® Accord-
ing to these views in the doctrine, the followings are the
main reasons why electricity generation is not accepted
as public service:"

i. Administration’s Supervision on Process and
Price: In the doctrine, it is stated that for an elec-
tricity market activity to be vested with the feature
to should be carried out through a supervision to
ensure that the civil service has the qualification of
public service. However, electricity generation is
not deemed a public service for the reasons the elec-
tricity generation licences do not grant the author-
ity to supervise as it grants for the transmission and
distribution activities and the electricity generation
price tariff is not determined by the administration.

ii. Financial Aids Provided in return for Public
Service Obligations: By virtue of the equality prin-
ciple in the public burden, which is one of the prin-
ciples of administrative law, it is stated that the tar-
iffs of the companies which transmit and distribute
shall be determined in such a way that “enables the
obtainment of a reasonable return” or incentives
shall be provided to these companies for perform-
ing public service; however these situations do not
apply to electricity generation and trade.

iii. In Respect to Equality and Objectivity Prin-
ciples: In the doctrine it is stated that if any produc-
tion plant generates more or less electricity than

ii. Kamu Hizmeti Yiikiimliiliiklerinin Kargihi-
ginda Saglanan Mali Yardimlar: idare hukuku-
nun ilkelerinden olan kamu kiilfetlerinde esitlik
ilkesi geregi iletim ve dagitim yapan sirketlerin
tarifelerinin “makul bir getiri elde edilmesine izin
verecek” sekilde belirlenecegi veya bu sirketlere,
kamu hizmetini yeri getirdikleri icin tegvikler veril-
digi; ayn1 durumun elektrik iiretimi ve ticareti icin
gecerli olmadig belirtilmigtir.

iii. Esit ve Nesnellik Ilkesi Bakimindan: Dokt-
rinde, elektrigin depolanamamasindan dolayi, her-
hangi bir iiretim tesisinin beklenenden az veya fazla
elektrik iiretmesi halinde diger tiretim tesislerinde-
ki elektrik iiretiminin daha fazla veya daha az yapi-
lacagy; bu sebeple elektrik iiretiminin egit ve nesnel
bir faaliyet olmadig belirtilmektedir.

Doktrinde, elektrik {iretimi faaliyetinin kamu hizme-
ti olmadig yoniindeki yukaridaki goriiglerin yaninda,
elektrik iiretimi faaliyetinin kamu hizmeti oldugu-
nu savunan goriigler de bulunmaktadir. Sanlr’'ya gore,
elektrik iiretim sirketlerinin, lisanslar1 kapsamindaki
yiikiimliiliiklere uymak zorunda olmalar:1 ve lehlerine
kamulagtirma yapilmasini talep etme haklarinin olma-
s1 sebebiyle elektrik iiretiminin kamu hizmeti olarak
degerlendirilmesi gerektigi belirtilmistir.’* Bir diger
goriiste Cakmak, “Devlet kendisi iiretmese bile enerji
liretiminin icerisinde denetleyici ve diizenleyici olarak yer
almaktadir. Bu kacinilamayacak bir zorunluluktur™ de-
mek suretiyle elektrik {iretiminin de dahil oldugu elekt-
rik sektorii faaliyetlerinin kamu hizmeti olarak deger-
lendirilmesi gerektigini vurgulamigtir.

1Turgut Tan, Idare Hukuku, Updated 6 Edition,
Ankara 2017, p.304-308.

2 Liitfi Duran, “Yap-islet-Devret”, SBF Journal
Presented to Professor Muammer Aksoy, VLVI
January-June 1991, p. 150.

3 Mehmet Tank, “Yargi Kararlari Isiginda idari
Sozlesme Kriterleri”, Justice Academy of Turkey
Journal, January 2011, Volume 2, Issue 4, p.528.
4 Mehmet Tank, “Yargi Kararlar Isiginda idari
Sozlesme Kriterleri”, Justice Academy of Turkey
Journal, January 2011, Volume 2, Issue 4, p.528.
5 Tank, p.530.

6 N.Miinci Cakmak, idare Hukuku Acisindan
Yenilenebilir Enerji, 1t Edition, Ankara

February 2018, p.146.

7 Regulation on Renewable Energy Source
Areas dated 09.10.2016 numbered 29852
(Regulation), Article 14.

8 Regulation, Article 15.

9 Cagdas Evrim Ergiin, Elektrik Piyasasinda Kamu
Hizmeti, 1 Edition, Ankara 2010, p.1

10 Cagdas Evrim Ergiin, Elektrik Piyasasinda
Kamu Hizmeti, 1st Edition, Ankara 2010, p.86.

11Cagdas Evrim Ergiin, Elektrik Piyasasinda Kamu
Hizmeti, 1st Edition, Ankara 2010, p.86-122

12 Yeliz Sanh, “Elektrik Piyasasi ya da Elektrik Kamu
Hizmeti”, Millkiye Journal, Volume XXXI,

Issue 254, p.62,63.

13 N.Miinci Cakmak, “Idare Hukuku Acisindan
Yenilenebilir Enerji”, Seckin Publications,

st Edition, p. 134.

14 Constitutional Court, 1.12.1994 dated and
numbered E.1994/43, K. 1994/42-2, AMKD,

Issue 31, Volume 1, p.301.
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the expected due to the fact that electricity cannot
be stored, electricity generation in other production
plants shall be more or less; therefore, electricity
generation is not an equal or objective activity.

In the doctrine, in addition to the foregoing opinions in
the direction that electricity generation activity is not
a public service, there are also opinions defending that
electricity generation activity is a public service. Accord-
ing to Sanl, electricity generation should be considered
as a public service hence electricity generation com-
panies should comply with the obligations under their
licenses and have the right to request expropriation in
their favour.’> Another opinion by Cakmak emphasizes
that electricity sector activities, including the electric-
ity generation, shall be considered as public service by
stating that “Even if the state does not generate itself, it
is involved in the energy generation as a supervisor and
regulator. This is an inevitable necessity.” **

The Constitutional Court stated that in addition to for-
mal and material elements, the nature of an activity
is also important in order to determine whether it is a
public service or not.* Accordingly, whether or not the
subject of the agreements is a public service should be
evaluated considered separately in terms of the nature
of the agreements. Furthermore, it is stated in a Consti-
tutional Court decision in 1994 that “(a)ctivities related
to electricity generation, transmission and distribution
are public services. In that these activities are regular and
continuous activities which are directed to the public inter-
est and devoted to meet the common needs of the society.”

Anayasa Mahkemesi, bir faaliyetin kamu hizmeti olup
olmadigini belirlemek icin bicimsel ve maddi unsur-
larin yaninda niteliginin de énem arz ettigini belirt-
migtir."* Buna gore, yapilan sézlesmelerin konusunun
kamu hizmeti olup olmadig1 s6zlesmelerin niteligine
gore ayr1 ayr1 degerlendirilmelidir. Ayrica, Anayasa
Mahkemesi’nin 1994 yilinda vermis oldugu bir kararda;
“elektrik tiretimi, iletimi ve dagitum ile ilgili etkinlikler
kamu hizmetidir. Ciinkii bu etkinlikler kamu yararina dé-
niik, toplumun ortak gereksinimlerinin karsilanmasina
yonelik, diizenli ve stirekli etkinliklerdir.” denilmektedir.

IV. SONUC

YID sozlesmeleri acisindan tarihsel olarak gegirilen
siirecte Anayasa Mahkemesinin kamu hizmeti ve idari
sozlesmeler ile ilgili pozitivist yorumu, dénemin ikti-
sadi ihtiyaclarina cevap vermedigi i¢in yasama organi
tarafindan 1999 yilinda gerceklestirilen anayasa degi-
sikligi sayesinde agilmig ve YID kapsaminda gercek-
lestirilen yatirimlarin 6zel hukuk hiikiimlerine tabi ol-
masini saglayan hukuki zemin olusturulmustur. YEKA
tesvik modeli kapsaminda idare ile akdedilen kullanim
hakk: s6zlesmesinin 6zel hukuk hiikiimlerine tabi olup
olmadigina iliskin acik bir diizenleme ne 5346 sayil Ye-
nilenebilir Enerji Kaynaklarimin Elektrik Enerjisi Ure-
timi Amagli Kullanimina Tligkin Kanun'da ne de 6446
say1l1 Elektrik Piyasas1 Kanunu'nda bulunmamaktadir.
Dolayisiyla, YEKA tesvik modeline iligkin mevzuatta
kullamim hakk:i s6zlesmesinin hukuki niteligi acikca
diizenlenmedigi i¢in tipki YID sézlesmeleri i¢cin 1990’
yillarda kamu hizmeti, idari s6zlesmeler ve imtiyazlar
acisindan yapilan tartismalarin, YEKA tesvik modelinin
hukuki mahiyeti bakimindan da yapilmasi gerekliligi
ortaya cikmigtir. Buna mukabil, kullanim hakk: s6zles-

1Turgut Tan, idare Hukuku, Giincellestirilmis

6. Basl, Ankara 2017, 5.304-308.

2 Liitfi Duran, “Yap-islet-Devret”, SBF Dergisi
Profesér Muammer AKSOY’ a Armagan,

VLVI Ocak-Haziran 1991, s. 150.

3 Mehmet Tank, “Yargi Kararlari Isiginda Idari
Sozlesme Kriterleri”, Tiirkiye Adalet Akademisi Dergisi,
Ocak 2011, C.2, S.4,5.528.

4 Mehmet Tank, “Yargi Kararlari Isiginda idari
Sozlesme Kriterleri”, Tirkiye Adalet Akademisi Dergisi,
Ocak 2011, C.2, S.4,.528.

5 Mehmet Tank, “Yargi Kararlari Isiginda idari

Sozlesme Kriterleri”, Tirkiye Adalet Akademisi Dergisi,

Ocak 2011, C.2, S.4, 5.530.
6 N.Miinci Cakmak, |dare Hukuku Acisindan

Yenilenebilir Enerji, 1. Baski, Ankara Subat 2018, s.146.

709.10. 2016 tarih, 29852 sayili Yenilenebilir Enerji
Kaynak Alanlari Yonetmeligi (Yonetmelik), m.14.

8 Yonetmelik, m.15.

9 Cagdas Evrim Ergiin, Elektrik Piyasasinda Kamu
Hizmeti, 1. Basl, Ankara 2010, s.1.

10 Cagdas Evrim Ergiin, Elektrik Piyasasinda
Kamu Hizmeti, 1. Basl, Ankara 2010, s.86.

11 Cagdas Evrim Ergiin, Elektrik Piyasasinda Kamu
Hizmeti, 1. Basl, Ankara 2010, 5.86-122

12 Yeliz Sanl, "Elektrik Piyasasi ya da Elektrik Kamu
Hizmeti”, Mulkiye Dergisi, c. XXXI, say1 254, 5.62,63
13 N.Miinci Cakmak, “Idare Hukuku Acisindan
Yenilenebilir Enerji”, Seckin Yayinlari, 1. Baski, s. 134
14 Anayasa Mahkemesi, T.1.12.1994, E.1994/43, K.
1994/42-2, AMKD, Say 31, Cilt 1, 5.301.
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IV. CONCLUSION

In the past period of Turkish history, in terms of the BOT
contracts, positivist interpretation of the Constitutional
Court on public service and administrative contracts has
been overcame by virtue of the constitutionalamendment
by the legislative body in the year 1999, since the constitu-
tion did not meet the economic needs of the period and a
legal basis that ensures the investments implemented in
scope of BOT are subject to the provisions of private law
hasbeen formed. Neither in the Law No. 5346 nor in Elec-
tricity Market Law Law No. 6446 there is a clear regula-
tion whether utilization rights agreement concluded with
the administration is subject to private law provisions or
not, within the scope of the RERS incentive model. There-
fore, since the legal nature of the utilization rights agree-
mentis not clearly regulated under the legislation regard-
ing RERS incentive model, there occurred a requirement
to discuss the legal nature of the RERS incentive model,
justas the discussions made for the BOT agreements with
regards to public service, administrative contracts and
concessions in1990’s. On the other hand, in order to come
to a conclusion that the utilization rights agreement is a
concession agreement and therefore should be qualified
as an administrative agreement, the question of whether
the electricity generation activity alone constitutes a pub-
lic service remains insufficient. Likewise, considering the
necessity of conducting R&D activities and local and high
technology production (necessity to establish a factory)
within the scope of the RERS incentive model, it is neces-
sary to increase the number of legal reviews and debates
specific to the RERS incentive model in academic sense
and thus lead to judicial and legislative guidance. B
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mesinin bir imtiyaz sdzlesmesi mahiyetinde oldugunu
ve bu nedenle idari sézlesme olarak nitelendirilmesi
gerektigi sonucuna varmak icin elektrik {iretimi faali-
yetinin tek bagina kamu hizmeti tegkil edip etmedigi
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anlamda YEKA tegvik modeline 6zgii hukuki inceleme
ve tartismalarin cogalmasi ve bdylece yargiya ve yasa-
maya yol gosterilmesi gerekmektedir. B
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