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ABSTRACT

Article 138 of the Turkish Code of Obligations
Law number 6098" (“TCQO") regulates adaptation
of the contract in accordance with changing cir-
cumstances. This provision, which constitutes an
exception to the principle of pacta sunt servanda,
was not regulated in the Abolished Code of Obliga-
tions Law number 8182 (“ACQ"). In this article, the
conditions and circumstances that lead to the ap-
plication of the provision are examined in the light
of doctrine and Court of Appeal decisions.
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OZET

6098 sayili Turk Borclar Kanunu'nun' (“TBK") 138.
maddesi soOzlesmenin degisen kosullara gore
uyarlanmasini duzenlemektedir. Ahde vefa ilkesi-
nin istisnasini olusturan s6z konusu hukum, 818
sayili Eski Borglar Kanunu'nda? ("EBK”) bulunma-
maktadir. Makalede, hukmun uygulanmasina yol
acan durum ve sartlar, doktrin ve Yargitay kararlari
Isiginda incelenmistir.
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ADAPTATION OF THE CONTRACT TO CHANGING CIRCUMSTANCES UNDER

ARTICLE 138 OF THE TURKISH CODE OF OBLIGATIONS

In the face of changing conditions and in cases where certain conditions are met, a contract
must be adapted as required by the rules of good faith.

Degisen sartlar karsisinda, diiriistliik kurali uyarinca ve belirli sartlarin saglanmasi halinde

sozlesmenin bu degisen sartlara uyarlanmasi gerekmektedir.

y

FOOTNOTE
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3 Article 48 of The Constitution of the

Republic of Turkey “Everyone has
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contracts in the field of his/her choice.
Establishment of private enterprises

is free.”

4 Rona Serozan ifa, ifa Engelleri
Haksiz Zenginlesme, Vol. 3, 6. Ed.,
Istanbul 2014, p.134.

5 Court of Appeal (CA). 3. Civil
Chamber (CC), numbered E.
2017/6433 K. 2017/10426, dated
19.6.2017.

6 Gokhan Antalya, Borglar Hukuku
Genel Hukumler, Vol 3, Istanbul 2017,

p. 163.

I.INTRODUCTION

In the face of changing conditions and in
cases where certain conditions are met, a
contract must be adapted as required by the
rules of good faith. In this context, it is import-
ant to examine the effect of the provisions of
laws and contracts on the concept of adap-
tation and the legal character of TCO 138. In
addition, the conditions of the adaptation,
under which conditions and when it should
be claimed should also be analyzed. For this
reason, in this article, the concept of adapta-
tion is emphasized first and then the condi-
tions of adaptation are explained in light of
the relevant provisions and the decisions of
the Supreme Couirt.

II. THE CONCEPT OF
ADAPTATION

A. Pacta Sunt Servanda and
Adaptation

The principle of freedom of contract is guar-
anteed in Article 48/l of the Constitution.® In
this regard, Article 26 of the TCO has the pro-
vision that: “The parties may freely determine
the content of a contract within the limits pro-
vided for in the law.” Accordingly, the parties
are free to provide the balance between their

I. GiRiS

Degisen sartlar karsisinda, durustluk kurali
uyarinca ve belirli sartlarin saglanmasi halin-
de so6zlesmenin bu degisen sartlara uyarlan-
masi gerekmektedir. Bu baglamda, kanun ve
s6zlesme hakumlerinin uyarlama kavramina
etkisi ve TBK 138'in hukuki niteliginin ince-
lenmesi 6nem arz etmektedir. Ayrica uyarla-
manin sartlarinin neler oldugu ve uyarlama
talebinin hangi sureler icerisinde ve kosullar-
da yapilmasi gerektigi irdelenmelidir. Bu ne-
denle asagida oncelikle uyarlama kavrami
Uzerinde durulmus ve ardindan uyarlamanin
kosullari, ilgili hukamler ile Yargitay kararlari
ekseninde acgiklanmistir.

I1. UYARLAMA
KAVRAMI

A. So6zlesmeye Baglilik ve
Uyarlama

Sozlesme serbestisi ilkesi Anayasa’nin 48/I.
maddesi ile guvence altina alinmistir.® Bu
baglamda TBK'nin 26. maddesi “Taraflar,
bir s6zlesmenin icerigini kanunda 6ngoru-
len sinirlar icinde 6zgurce belirleyebilirler”
hakmunu haizdir. Buna gore, taraflar ger-
ceklesmesi muhtemel olan batan riskleri ve
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acts by interpreting all the risks and condi-
tions that are likely to occur. As a matter of
fact, all legal relations inevitably contain risk.
Maintaining the validity of a relationship es-
tablished with the assumption that the par-
ties evaluate the risks in relation to each legal
relationship is a result of the principle pacta
sunt servanda, which means commitment to
the contract in any case.* The Court of Ap-
peal defines the principle of adherence to a
contract as follows:

“The principle of adherence to the contract
which is dominant in contract law has been
accepted also in our law. According to this
principle, the contract should be applied ex-
actly as it was initially agreed. The conditions
of the contract become subsequently diffi-
cult for the debtor and, even if the balance of
acts has changed due to subsequent events,
the debtor shall perform the same acts as in
the contract. "®

According to this principle, despite all the dif-
ficulties and obstacles that arise after the date
of a contract, the acts of the contract shall be
exactly performed by the debtor. Acts of the
parties that are contrary to the principle of
adherence to the contract is a breach of per-
formance.®

However, strict adherence to this principle,
which arises as a requirement of the rule of

kosullari degerlendirerek edimleri arasinda-
ki dengeyi saglamakta o6zgurdur. Nitekim,
butun hukuki iliskiler risk unsuru icerir ve bu
kacinilmazdir. Taraflarin, her bir hukuki iligki
bakimindan riskleri degerlendirdigi varsayI-
larak kurulan iliskinin gecerliligini korumasi,
pacta sund servanda olarak ifade edilen,
sozlesmeye her ne pahasina olursa olsun
sonuna dek baglilik anlamina gelen ilkenin
geregidir.* Yargitay, sdzlesmeye baglilik ilke-
sini asagidaki sekilde tanimlamaktadir:

“Sozlesme hukukuna egemen olan sozles-
meye baglilk (ahde vefa) ilkesi, hukuku-
muzda da kabul edilmistir. Bu ilkeye gore,
sozlesme yapildigi andaki gibi aynen uygu-
lanmalidir. Sozlesme kosullari borglu icin
sonradan agirlagsmis, kararlastirilan edimler
dengesi sonradan c¢ikan olaylar sebebiyle
degismis olsa bile bor¢lu s6zlesmedeki edi-
mini aynen ifa etmelidir.”®

Bu ilkeye gore, sdzlesme kurulduktan sonra
ortaya ¢ikan tum gugcluk ve engellere rag-
men, sotzlesmede ongorulen edim, borglu
tarafindan aynen ifa edilmelidir. S6zlesme
ile baglilik ilkesine aykir taraf davraniglar ifa
ihlalleri teskil eder.®

Diger yandan, hukuk guvenligi ve durustluk
kuralinin bir geregi olarak ortaya cikan ve
borcun aynen ifa edilmesini gerektiren bu il-
keye siki sikiya bagli kalmak, bazi istisnai du-
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4 Rona Serozan, ifa, ifa Engelleri
Haksiz Zenginlesme, C. 3, 6.Baski,
Istanbul 2014, s.134.

5 Yargitay 3. HD, T. 19.6.2017, E.
2017/6433 K. 2017/10426.
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ADAPTATION OF THE CONTRACT TO CHANGING CIRCUMSTANCES UNDER

ARTICLE 138 OF THE TURKISH CODE OF OBLIGATIONS

law and good faith and which requires dis-
charging the debt, is in some exceptional
cases contrary to contract justice, honesty
and fairness. This may require the restriction
of the pacta sunt servanda principle in order
to restore and maintain balance between
the parties. If there is a conflict between the
principle of contract justice and adherence
to the contract, this dispute must be resolved
through the adaptation of the contract.” In
this respect, the Court of Appeal, in most of its
decisions, has stated that the main principle
is adherence to the contract whereas adapta-
tion lawsuits are exceptional .

It should be mentioned briefly that academics
divide adaptation in two: narrow adaptation
and broad adaptation. Adaptation, in princi-
ple, amends the content of the contract. In oth-
erwords, it changes the rights and obligations
of the parties. Narrow adaptation is adaptation
of the content of the contract, in other words,
parties’ rights and obligations to the changes.
Changes in the terms of the contract are also
considered in the concept of narrow adapta-
tion. Broad adaptation refers to interventions
that include the termination of a contract with-
out the consent of both parties.®

B. Provisions Regarding
Adaptation

1. Provisions of the Law Relating
to Adaptation

Adaptation of the contract was not explicitly
regulated under the general provisions of
the ACO. In this context, judges ruled on the

rumlarda so6zlesme adaletine, durustluge ve
hakkaniyete aykiri dusmektedir. Bu durum,
pacta sund servanda ilkesinin sinirlandiril-
masini ve taraflar arasindaki dengenin ye-
niden saglanmasini gerektirebilir. Sozlesme
adaleti ve sozlesmeye baglilik ilkesi arasinda
bir uyusmazlik mevcutsa, bu uyusmazlik
sozlesmenin uyarlanmasi yoluyla giderilme-
lidir.” Bu hususta Yargitay, bircok kararinda
asil olanin sozlesmeye bagliik oldugunu,
uyarlama davalarinin ise istisnai bir yol teskil
ettigini ifade etmistir.?

Bu noktada kisaca belirtmek gerekir ki, 6g-
retide uyarlamanin dar anlamda uyarlama
ve genis anlamda uyarlama olmak Uzere
ikiye ayrldigi belirtilmektedir. Uyarlama, ilke
olarak sézlesmenin iceriginin, yani taraflarin
hak ve bor¢larinin degistirilmesi seklinde
olur ve bu dar anlamda uyarlamadir. S6zles-
menin suresinin uzatilmasi veya kisaltilma-
si da bir uyarlama sorunudur. Sureyle ilgili
degisikliklerin de uyarlama kavrami iginde
dusunulmesi gerekir. Sozlesmenin, hem
icerigi hem de sUresi yonunden yeni sartla-
ra uyarlanmasi, genis anlamda uyarlamayi
olusturur.’®

B. Uyarlamaya iligkin
Hikiimler

1. Uyarlamaya iliskin Kanun
Hakamleri

Sozlesmenin uyarlanmasi, EBK'nin genel
hukumleri icinde acik¢ca duzenlenmemek-
teydi. Bu cercevede hakim, sozlesmenin
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adaptation of the contract by making use of
other provisions™ and principles. These were
based on the need for (i) the rule of good
faith, (ii) considering it as a gap of contract,
and (iii) as a gap in law." The Court of Appeal
stated in a decision that the basis of adapta-
tion of the contract is the rule of good faith
with these words:

“If the circumstances that affect the intent of
the parties and cause them to make the con-
tract then change significantly, dramatically
and injustice, then the parties are no longer
bound by that contract. Over against these
changing conditions, Article 2 of TCC Law
provides the opportunity of adaptation of the
contract. "2

DEGISEN SARTLARA UYARLANMASI

uyarlanmasina, diger hukum ve prensip-
lerden faydalanarak hukmetmekteydi. Bu
baglamda kararlar uyarlamanin (i) durustluk
kuralina gore, (ii) sézlesme boslugu oldugu
kabul edilerek ve (i) kanun boslugu olmasi
dolayisiyla yapilmasi gerektigi prensiplerine
dayandirilmaktaydi'. Yargitay, bir kararinda;

“Taraflarin iradelerini etkileyip s®zlesmeyi
yapmalarina neden olan sartlar daha son-
ra onemli surette, carpici, adaletsizlige yol
acan olaylarin gerceklesmesi ile degismis-
se, taraflar artik o akitle bagli tutulmazlar. De-
gisen bu kosullar karsisinda M.K. 2. madde-
sinden yararlanilarak soézlesmenin yeniden
duzenlenmesi imkani hasil olur.”?

It should be mentioned briefly that academics divide
adaptation in two: narrow adaptation and broad adaptation.

Bu noktada kisaca belirtmek gerekir ki, 0gretide uyarlamanin dar
anlamda uyarlama ve genis anlamda uyarlama olmak iizere ikiye

ayrildigi belirtilmektedir.

The Court of Appeal stated in another deci-
sion that if there is an absence of a provision
in a contract, as stated below, the contact
should be filled in accordance with the rules
of good faith by way of interpretation re-
garding the content of the contract and the
parties’ intents™ with these words:

“If the parties have not taken any measures
and contract justice has been broken by the
changing situations, there is a gap in the
contract. This gap shall be filled in the con-
tent of the contract and in accordance with
the rules of good faith by way of interpreta-
tion regarding the parties’ intents (Article 1
of the TCC). This method means the amend-
ment of the contract by way of interpretation
or adaptation to changing circumstances
and conditions.”"

With Article 138 of the TCO, adaptation of
the contract is explicitly regulated in Turkish
law with a general provision. The content of
this Article is as follows:

ifadeleri ile, s6zlesmenin uyarlanmasinin te-
melinin durastluk kurali oldugunu ifade et-
migtir. Yine Yargitay bir bagka kararinda:

“Degisen durumlarin, sozlesmede kendili-
ginden bulunan sézlesme adaletini bozmasi
halinde, taraflar bu haller icin bir tedbir alma-
diklarindan, sézlesmede bir bosluk vardir.
Bu bosluk sozlesmenin anlamina ve taraf
iradelerine 6nem verilerek yorum vyolu ile
darustluk kuralina uygun olarak doldurulur
(MK md. 1). Bu yonteme sodzlesmenin yorum
yoluyla duzeltiimesi veya degisen hal ve
sartlara uyarlanmasi denilir.”"®

diyerek, asagida aciklanacagi uzere sozles-
mede uyarlamaya iliskin bir hukum bulun-
mamasi halinde soézlesmenin, anlamina ve
taraf iradelerine 6nem verilerek, yorum yolu
ile duruastluk kuralina uygun olarak doldurul-
masi gerektigini belirtmistir.™

TBK'nin 138. maddesi ile beraber uyarlama
kurumu, genel bir hukumle hukukumuzda
acik¢a duzenlenmistir. Bu maddenin icerigi
soyledir:

MAKALELER
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ADAPTATION OF THE CONTRACT TO CHANGING CIRCUMSTANCES UNDER

ARTICLE 138 OF THE TURKISH CODE OF OBLIGATIONS

“An extraordinary situation which is not fore-
seen by the parties at the time of the contract
and which is not expected to be anticipated,
arises from a reason not due to the debtor
and changes the existing facts at the time
against the debtor in such a way as to violate
the rules of good faith, If the debtor has not
yet fulfilled his/her obligations arising from
the excessive difficulty of the performance,
the debtor shall have the right to request
from the judge the adaptation of the contract
to the new conditions and to revoke the con-
tract if this is not possible. In contracts of con-
tinuing obligations debtor shall terminate the
contract.

This provision also applies to foreign curren-
cy debts.”

As well as these general provisions of ad-
aptation, there are special provisions in law
regarding adaptation. Some of these related
provisions are set out below.

a. Adaptation in case of
Bankruptcy and Insolvency

Generally, if one of the parties becomes insol-
vent and bankrupt, the other party may post-
pone its performance until the counterparty
fulfills its performance in the contracts from
which the mutual debt arises. If it is not per-
formed within a reasonable time or at least
the guarantee is not given, the contract can
be terminated (Article 98 of the TCO).

Unless otherwise stated in the contract and
in case of a bankruptcy of one of the general
partners, the general partnership agreement
can be terminated (Article 639/11l of the TCO).

In the same way, because of the worsening
financial situation of the principal debtor, the
guarantor may demand from the principal
debtor to be guaranteed or be rescued from
the bail (Article 595/11l of the TCO).

b. Adaptation in the event that
Significant Reasons Arise

In a construction contract, if the situations
that are unforeseen or foreseen and ignored
by the parties prevent or make extremely dif-
ficult to perform an act, the agreed price may
be reduced or the contract may even be ter-
minated (Article 480/11 of the TCO).

In a construction contract, if the price was
initially determined approximately and is ex-

“Sozlesmenin yapildigl sirada taraflarca
ongorulmeyen ve 6ngorulmesi de beklen-
meyen olaganustu bir durum, borgludan
kaynaklanmayan bir sebeple ortaya ¢ikar ve
s6zlesmenin yapildigi sirada mevcut olgula-
r, kendisinden ifanin istenmesini durustluk
kurallarina aykir dusecek derecede borg-
lu aleyhine degistirir ve borclu da borcunu
henuz ifa etmemis veya ifanin asirn 6lgude
guclesmesinden dogan haklarini sakli tuta-
rak ifa etmis olursa borglu, hakimden sozles-
menin yeni kosullara uyarlanmasini isteme,
bu mumkun olmadigi takdirde s6zlesmeden
donme hakkina sahiptir. Surekli edimli s6z-
lesmelerde borg¢lu, kural olarak dénme hak-
kinin yerine fesih hakkini kullanir.

Bu madde hukmu yabanci para borglarinda
da uygulanir.”

Anilan madde, genel bir uyarlama hukmu ol-
makla beraber, kanunda uyarlamaya iligskin
ozel hukamler de bulunmaktadir. Bunlardan
bazilanyla ilgili hukumler asagida aktarilmis-
tir.

a. iflas ve Aciz Halinde Uyarlama

Genel olarak, karsilikli bor¢ doguran sozles-
melerde taraflardan biri borcunu 6demekte
acze duserse veya iflas ederse diger taraf
kendine dusen ifayl, karsi taraf edasini yeri-
ne getirene kadar erteleyebilir. Eger uygun
bir surede ifa yapilmaz veya en azindan te-
minat verilmezse stzlesmeden doénulebilir
(TBK madde 98).

Sozlesmede aksi belirtilmemisse ve adi or-
taklik ortaklarindan birinin iflasi halinde, adi
ortaklik sozlesmesi sona erdirilebilir (TBK m.
639/111).

Ayni sekilde kefil, asil bor¢clunun mali duru-
munun koétulesmesiyle, asil borgludan gu-
vence altina alinmay veya kefaletten kurta-
rilmay! talep edebilir (TBK m. 595/Il1).

b. Onemli Sebeplerin Ortaya
Cikmasi Halinde Uyarlama

Eser sozlesmesinde, taraflarca 6ngoruleme-
yen veya 6ngorulmekle birlikte dikkate alin-
mayan haller isin yapilmasini engeller ya da
son derece gugclestirirse, kararlastinlan be-
del indirilebilir, hatta sozlesme feshedilebilir
(TBK m. 480/11).

Yine eser sozlesmesinde, baslangicta yak-
lasik olarak belirlenen bedelin, is sahibinin
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ceeded excessively without the fault of the
employer, the employer shall turn over the
contract incompletely or after the work is
completed (Article 480/l of the TCO).

In the doctrine, this issue is stated by Arat as
“the Judge determines whether this resul-
tant excess is excessive pursuant to the rule
of good faith”,

c. Adaptation in the event that the
Subject of the Contract Becomes
Impossible

Both general and special provisions that
regulate impossibility should also be accept-

DEGISEN SARTLARA UYARLANMASI

kusuru olmaksizin asin ol¢ude asilacagi
anlasilirsa is sahibi, eser henuz tamamlan-
madan veya tamamlandiktan sonra sozles-
meden doénebilir (TBK m. 480/11). Doktrinde
bu konu, Arat tarafindan “meydana gelen bu
asmanin asiri olup olmadigini hakim durust-
luk kurali cergevesinde belirler”™® geklinde
ifade edilmektedir.

c. S6zlesme Konusunun
imkansizlasmasi Durumu

imkansizligi duzenleyen hukumler de uyar-
lama olarak kabul edilebilir. E§er borg, borg-
lunun kusuru olmaksizin imkansizlasirsa
kendiliginden sona erer (TBK m. 136/1)."¢

The right to terminate for justified reasons may be caused
by the law or it may, in certain cases, be that the parties

have agreed on a contract.

Hakl1 sebeple fesih hakki, kanundan dogabilecegi gibi,
taraflarin sozlesmesel olarak kararlastirdiklar: hallerde de

olabilir.

ed as reasons for adaptation. If the debt be-
comes impossible with no fault of the debtor,
it shall be over automatically (Article 136/I of
the TCO).

In a construction contract, even if the comple-
tion of the work becomes impossible through
circumstances caused by the employer, the
contractor shall claim the expenses and val-
ue of the work (Article 485/1 of the TCO). Sim-
ilarly, in an ordinary company, if the company
is unable to achieve its purpose, the compa-
ny ends (Article 639 /I of the TCO).

d. Adaptation in the event that
Justified Reasons Arise

The right to terminate for justified reasons
may be caused by the law or it may, in certain
cases, be that the parties have agreed on a
contract. In any case, it is worth noting that
the current valid cause that would require
the right to terminate the contract has to have
occurred. However, it should be noted that
there is no general legal provision in Turkish
law regarding the termination of a perpetual
debt for justified reasons.®

Eser sozlesmesinde yuklenici, eserin ta-
mamlanmasinin is sahibinden kaynaklanan
bir sebeple mumkun olmamasi durumunda
bile yaptigi isin degerini ve masraflar talep
edebilir (TBK m. 485/1). Benzer sekilde adi
sirkette, sirketin amacina ulagmasi imkan-
sizlagirsa sirket sona erer (TBK m. 639/).
Sozlesmenin konusunun imkansizligini du-
zenleyen bu 6zel duzenlemeler de bir nevi
uyarlama niteligindedir.

d. Hakli Sebeplerin Ortaya Cikmasi
Halinde Uyarlama

Hakli sebeple fesih hakki, kanundan doga-
bilecegi gibi, taraflarin s6zlesmesel olarak
kararlastirdiklari hallerde de olabilir. Her ha-
lukarda dikkat edilmesi gereken husus, fesih
hakkinin kullanilmasini gerektirecek mevcut
gecerli nedenin gerceklesmesidir. Ancak,
belirtmek gerekir ki strekli borg iliskilerinde
hakli sebeple feshe iliskin Turk hukukunda
genel bir yasal bir duzenleme bulunmamak-
tadir.””

ictinatlarla gelistirilen bu ilke agisindan Yar-
grtay’in farkli s6zlesme tipleri icin farkli karar-
lar bulunmaktadir. Ogretide bir gorus, hakli
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ADAPTATION OF THE CONTRACT TO CHANGING CIRCUMSTANCES UNDER

ARTICLE 138 OF THE TURKISH CODE OF OBLIGATIONS

In terms of this principle, which was devel-
oped in case law, the Court of Appeal may
arrive at different decisions for different types
of contracts. The legal basis of termination for
justified reasons is based on Article 2 of the
Turkish Civil Code number 4721"7 (“TCC")
by an opinion in doctrine. Another opinion
interprets the right to terminate for justified
reasons in order to prevent excessive limita-
tion by considering a personal right, which
shall not be waived under Article 23 of TCC."®
Also, it should be noted that termination for
justified reasons has to be used as an ultima
ratio. This is due to the process security and
the principle of pacta sunt servanda. Lastly,
termination for justified reasons is a relative
mandatory rule. It is not possible to waive or
limit the right to terminate for justified rea-
sons. However, the parties can determine un-
der which conditions termination for justified
reasons can be used.™

A justified reason arises sometimes due to
an act of nuisance of one of the parties (Ar-
ticle 295 of the TCO), and sometimes due to
changes that take place in parties’ relations
(Article 617 of the TCO). A judge shall decide
whether a situation is justified or not.

2. The Legal Character of Article 138

sebeple feshin hukuki temelini 4721 sayili
Turk Medeni Kanunu (“TMK")® m. 2'ye da-
yandirmaktadir. Diger bir gérus de hakli se-
beple fesih hakkini TMK m. 23 kapsaminda
kisilik hakkindan vazgecilememesi olarak
degerlendirerek asiri derecede sinirlandiril-
masinin énune gegcmek amaci dogrultusun-
da yorumlamaktadir’® Ayrica belirtilmelidir
ki, hakli sebeple fesih, son ¢are (ultima ratio)
olarak kullanilmasi gereken bir haktir. Bu,
islem guvenliginin ve pacta sund servanda
ilkesinin geregidir. Son olarak, hakli sebeple
fesih, nisbi emredici bir kuraldir. Vazgegcilme-
si yahut sinirlandinlmasi mamkun degildir.
Ancak, hangi sartlarda kullanilabilecegi ba-
kimindan taraflarca kolaylastirilabilir.2°

Hakli sebep kimi zaman taraflardan birinin
cekilmez hale gelen davraniglarinda (TBK m.
295), kimi zaman iliskilerde meydana gelen
degisikliklerde ortaya ¢ikmaktadir (TBK m.
617/1). Bir durumun hakli sebep teskil edip
etmedigini, TMK m. 4 uyarinca hakim takdir
edecektir.

2. TBK m. 138’in Hukuki Niteligi

Whether Article 138 of the TCO is a manda-
tory provision is somewhat controversial in
doctrine. However, according to majority
opinion, this provision is not related to public
order and does not have a mandatory charac-
ter.? Therefore, it is generally accepted that
regulations of contract contrary to Article 138
of the TCO can be made and negative adap-
tation provisions can be established. Accord-
ing to minority opinion, the authors state that
the will of the legislator tends toward setting
arelative mandatory rule under legislating ar-
ticle 138 of the TCO based on the Law on En-
forcement and Implementation in the Turkish
Code of Obligations.?'22

3. Provisions of a Contract
Relating to Adaptation

In anticipation of a changing situation for the
parties, according to the freedom of contract
the parties may establish rules applicable to

TBK m. 138'in emredici olup olmadigi, 6g-
retide tartismalidir. Ancak agirlikli goéruse
gore, s6z konusu hukim kamu duzenine
iliskin olmayip, emredici nitelik tagimamak-
tadir.2’ Dolayisiyla, TBK m. 138'in aksine
sozlesmesel duzenleme yapilabilecegi ve
olumsuz intibak kurallan getirilebilecegi ge-
nel olarak kabul edilmektedir. Azinlik goérusu
savunan yazarlar ise Turk Borg¢lar Kanunu-
nun Yararlugu ve Uygulama Sekli Hakkin-
da Kanun’dan hareketle kanun koyucunun
iradesinin, TBK m. 138 ile nisbi emredici ni-
telikte bir kural getirme yonunde oldugunu
belirtmektedir.??

3. Uyarlamaya iliskin Sé6zlesme
Hukiamleri

Taraflar, durum degisikligi riskini énceden
kontrol altina almak i¢in, s6zlesme serbestisi
cercevesinde degisen hal ve sartlar karsi-
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the contract in an open or implicit manner
to prevent any changing circumstances. Es-
tablishing the provision of adaptation to the
contract is intended to ensure that the parties
act carefully and cautiously toward political,
socialand economic events. Accordingly, the
adaptation provisions established in the con-
tract can be positive provisions or negative
provisions.?

Regarding positive adaptation provisions,
the doctrine states that: “The rules stipulat-
ed by the parties in the contract that will be
adapted to the changing circumstances
in the event that certain situations are con-
sidered as positive adaptation rules.”?* The
terms may be specified in terms of each risk,
as well as by using general expressions such
as “unforeseeable events”. Negative adapta-
tion provisions are explicit and implied rules
that state that the contract shall remain in full
standing despite any changing circumstanc-
es. With such a provision of contract, one of
the parties undertakes to fulfill its actions spe-
cifically even if the circumstances change in
an extraordinary way.?®

I1l. THE CONDITIONS OF
IMPLEMENTATION OF
ARTICLE 138 OF THE TCC

On the basis of Article 138 of the TCC, the
legislator determined a set of conditions
to which the adaptation of the contract to
changing circumstances apply. The condi-
tions stated in the wording of the provision
are examined under two headings in doc-
trine: positive clauses and negative clauses.

A. Positive Clauses

1. An Extraordinary Change
Between the Conditions Under

Which the Contract Was
Established and the Conditions

During Performance

After the contract has been executed, the
balance between the actions of the parties
should be unbalanced to the extent that the
debtor should not be expected to undertake

DEGISEN SARTLARA UYARLANMASI

sinda s6zlesme icin gecerli olacak kurallar,
sozlesme metninde acik veya ortala olarak
duzenleyebilirler. Sozlesmeye uyarlama
hukmu konulmasi, siyasi, sosyal ve ekono-
mik olaylara kars taraflarin 6zenli ve dikkatli
davranmasini saglamaya yoneliktir. Bu dog-
rultuda, soézlesmeye konulan uyarlama hu-
kumleri olumlu olabilecedi gibi, olumsuz da
olabilir.2®

Olumlu uyarlama hukumleri doktrinde “Belirli
durumlarin ortaya ¢ikmasi halinde s6zlesme-
nin degisen sartlara uyarlanacagina iliskin
taraflarca sozlesmede ongoéralmus kurallar,
olumlu intibak (uyarlama) kurallari olarak ni-
telendirilmektedir”?* seklinde ifade edilmek-
tedir. Sartlar her bir risk acisindan ¢zel olarak
belirlenebilecegi gibi, “Ongoralmesi mum-
kun olmayan olaylar” gibi genel ifadelerle
de belirtilebilir. Olumsuz intibak kurallari ise,
sOzlesmenin degisen sartlara ragmen aynen
ayakta kalacagini ifade eden acik ve zimni ku-
rallardir. Béyle bir s6zlesme kaydi ile taraflar-
dan biri tstlendigi edimleri sartlar olaganustu
bir bicimde degisse bile aynen yerine getire-
cegini taahhut etmektedir.?®

I1l. TBK M. 138'iN
UYGULANMASININ
SARTLARI

Kanun koyucu, TBK m. 138'e dayanilarak
sozlesmenin degisen kosullara uyarlanma-
sini bir takim sartlara baglamistir. HUkmun
lafzinda belirtilen sartlar, 6gretide olumlu
sartlar ve olumsuz sartlar olarak iki baslik al-
tinda incelenmektedir.

A. Olumlu Sartlar

1. S6zlesme Kuruldugu Siradaki
Kosullar ile ifa Sirasindaki
Kosullar Arasinda Olagandustu Bir
Degisiklik Bulunmasi

Sozlesme kurulduktan sonra, taraflarin
edimleri arasindaki denge, bor¢ludan so-
nuclar yuklenmesi istenemeyecek kadar
buyuk olgude bozulmus olmalidir. “Sartlar-
daki herhangi bir degisiklik s6zlesmenin
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ADAPTATION OF THE CONTRACT TO CHANGING CIRCUMSTANCES UNDER

ARTICLE 138 OF THE TURKISH CODE OF OBLIGATIONS

the end results. “Any changes in the terms of
the contract cause to result in adaptation of
the contract. The amendment of the terms
should have serious and severe consequenc-
es on the contracting parties.”?® Temporary
difficulties are not considered as a change in
this sense.?”

“The change in the balance of actions must
come from an extraordinary situation that is
unpredictable and unforeseeable during the
execution of the contract (such as war, eco-
nomic crisis, devaluation, natural disasters,
limitations and restriction on import and ex-
port).”? There is also an opinion that there is
no need for a change from an extraordinary
situation. However, as will be explained be-
low, in any case, the change must disrupt the
balance between actions.?®

“[W]hen the contract is executed, in the event
that disruption of the balance between the
mutual acts largely cannot be tolerated by
one of the parties due to the extraordinary
changes in circumstances, according to the
data of the case, the judge may decide to
increase the performance of the debtor for
the benefit of the creditor or may decide to
release from the obligation of performance of
the debtor in full or in part for the benefit of
the debtor”30

In the decisions before the regulation of Arti-
cle 138 of the TCO, the Court of Appeal stipu-
lated that any changes of circumstance lead-
ing to the adaptation of the contract should
be a change such as war, disaster and eco-
nomic devaluation such as force majeure.®’
Even in some old decisions, it was stated that
there was a need for force majeure for adap-
tation:

In order to be made adaptation, the balance
between the acts has to come from a force
majeure that is not caused by either of the two
sides and which is not expected from both
sides. The deceased of the plaintiffs should
have known that there has been a high infla-
tionin our country for many years and that the
Turkish Lira is losing value against the curren-
cies of foreign countries. Therefore, high in-
flation and other economic conditions do not
constitute force majeure for the adaptation of
the contract. (...) it should be approved that
there are not adaptation conditions.3?

In the doctrine, it is stated that force majeure
is sufficient for adaptation. However, events
that are not force majeure may cause adapta-
tion. For this reason, changes that may cause

uyarlanmasina yol agmayacaktir. Sartlardaki
degisiklik sdzlesen taraflar Uizerinde ciddi ve
agir sonuglar dogurmus olmalidir.”?6 Gegici
guclukler, bu anlamda bir degisiklik olarak
kabul edilmez.?”

“Edimlerin dengesindeki degisiklik sozlesme
yapilirken 6ngorulemeyen ve ongorilmesi
de beklenmeyen (Savas, ekonomik kriz, deva-
luasyon, tabii afetler, ithal ve inrag konusunda
getirilen yasak ve tahditler gibi) olaganustu
bir durumdan ileri gelmelidir.”? Ogretide,
meydana gelen degisikligin olaganustu nite-
likte olmasina gerek olmadigina iliskin gorus-
ler de mevcuttur. Fakat asagida aciklanacagi
Uzere, her durumda, degisiklik edimler arasi
dengeyi bozacak agirlikta olmalidir.?°

“Sozlesme yapildiginda karsilikli edimler ara-
sinda mevcut olan dengenin sonradan sart-
larin olaganustu degismesiyle buyuk él¢cude
taraflarin biri aleyhine katlanilamayacak de-
recede bozulmasi durumunda hakim, somut
olayin verilerine gore alacakli yararina borglu-
nun edimini yukseltmeye veya borclu yarani-
na onun tamamen veya kismen edim yukium-
lalagunden kurtulmasina karar verebilir.”3°

Yargitay, ozellikle TBK'nin 138. maddesiyle
yapilan duzenleme 6ncesinde verilen karar-
larda, sozlesmenin uyarlanmasi icin bulun-
mas! gereken durum degisikliginin mucbir
sebep boyutlarinda savas, afet, ekonomik
devaluasyon gibi bir degisiklik olmasi sartini
aramistir.?" Hatta bazi eski kararlarda, uyarla-
ma i¢in mucbir sebep halinin varliginin gerek-
tigi belirtilmistir. Buna su karar 6rnek gosteri-
lebilir:

“Uyarlama yapilabilmesi icin, edimler arasin-
daki dengesizligin iki taraftan kaynaklanma-
yan ve yine iki taraftan beklenmeyen mucbir
sebeplerdenileri gelmesi gereklidir. Davacila-
rin murisi uzun yillardir tlkemizde yuksek enf-
lasyon olgusunun bulundugunu, Turk lirasi-
nin yabanci ulkelerin para birimleri karsisinda
deger kaybettigini bilebilecek durumdadir.
Bu itibarla yuksek enflasyon olgusu ve diger
ekonomik kosullar sézlesmenin uyarlanmasi
icin mucbir sebep olusturmaz. (..) uyarlama
kosullarinin bulunmadiginin kabulu gerekli-
dir."*2

Doktrinde ise, mucbir sebeplerin uyarlama
icin yeterli oldugu belirtilmistir. Ancak bunun
yaninda mucbir sebep niteliginde olmayan
olaylarin da uyarlamaya sebep olmasi mum-
kundur. “Bu nedenle uyarlamaya sebep ola-
bilecek degisiklikler mucbir sebebi de icine
alan daha genis bir kavramdir. S6zlesme ku-
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adaptation are a wider concept including
force majeure. “According to the regulation
in the law, in our opinion, the extraordinary
change that occurred after the execution of
the contract must be regarded by the judge
in the present case.”%®

The change does not necessarily have to
cause economic destruction or severe dam-
age of the debtor. “For example, even if the
debtor who undertakes an act whose cost
is increased extraordinarily for unforeseen
reasons, he may be entitled to demand the
correction of this situation contrary to the rule
of good faith, and may have the right to termi-
nate the contract.”%

If the balance between the acts is shaken in
mutual contracts and the debt becomes dif-
ficult to perform due to extraordinary chang-
es, collapse of the basis of the transaction
becomes an issue. Unusual price increases
in the market are not considered sufficient
reasons for the amendment or termination of
the contract.

The Court of Appeal Assembly of Civil Cham-
bers stated in its decision®® that the 2001 cri-
sis was a predictable and normal situation, as
follows:

“That the merchant who executed a contract
without taking the necessary measures and
incurred a debt, demands the adaptation of
the contract on the basis of a payment dif-
ficulty that can be prevented if it takes the
necessary measures in a prudent manner, is
not an acceptable situation in the rule of law.
As explained above, in our country, devalua-
tions have been announced since 1958, and
currency adjustments are made frequently,

DEGISEN SARTLARA UYARLANMASI

rulduktan sonra yasanan olaganustu degi-
sikligin kanunda yapilan duzenleme nazara
alindiginda bize gére somut olayda hakim
tarafindan takdir edilmesi gerekir.”3?

Degisikligin mutlaka bor¢clunun ekonomik
olarak mahvina veya agir zararina yol agacak
nitelikte olmasi gerekmez. “Ornegin, taahhit
ettigi edimin maliyeti 6ngorulmeyen neden-
lerle olaganustu artip, alacagi bedelin bir ka¢
katina ulasmis olan borclu, bu maliyeti karsi-
layacak kadar zengin olsa bile, durustluk ku-
ralina aykirt disen bu durumun duzeltilmesi-
ni talep veya sdzlesmeden dénme haklarina
sahip kilinabilir.”34

Karsilikli s6zlesmelerde edimler arasindaki
dengenin olaganustu degismeler yuzunden
alt ust olmasi, borcun ifasini guglestirmesi
durumunda “islem temelinin ¢cékmesi” gun-
deme gelir. Piyasadaki anormal fiyat artiglari
ise, sOzlesmenin degistirilmesi veya sona
erdirilmesi icin bu noktada yeterli bir sebep
sayilmamistir.

Yargitay Hukuk Genel Kurulu’nun bir kararin-
da:®®

“Gerekli tedbirleri almadan s6zlesme yapan
ve borg altina giren tacirin; basiretli davranip
gereken tedbirleri almasi halinde 6nleyebile-
cegdi bir 6deme guclugunu gerekce gostere-
rek, so6zlesmenin uyarlanmasini istemesi, hu-
kuk duzeninin kabul edebilecegdi bir durum
degildir. Yukarida agiklandigi gibi, Ulkemizde
1958 yilindan beri devaluasyonlar ilan edil-
mekte, sik sik para ayarlamalar yapilmakta,
Turk parasinin degeri Dolar ve diger yabanci
paralar karsisinda dusurulmektedir. (...) Deva-
luasyon ve ekonomik krizlerin aniden olus-
madigi, piyasadaki belli ekonomik dar bogaz-
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and the value of Turkish currency is reduced
against the dollar and other foreign curren-
cies. (..) It is known that devaluation and
economic crises do not occur suddenly; they
occur after certain economic bottlenecks in
the market.”

However, it is stated that it is unfair to expect
that the contracting parties should foresee
any inflation rates that cannot be predicted
by economists and that the important princi-
ple is the predictability of the decrease in the
value of money and the effect on the parties.*

2. The Balance Between Actions

Becomes Excessively Unbalanced
due to Changing Conditions

The performance of an act that causes the
destruction of the debtor is interpreted as a
criteria other than an excessive imbalance
between actions in order to enable the adap-
tation of the contract in the Court of Appeal’s
decisions before the entry into force of Article
138 of the TCO. It should be noted that the
performance of the act that caused the de-
struction of the debtor does not require being
pursuant to Article 138 of the TCO. However,
in some recent decisions, such as the deci-
sion cited below, it appears that the Court of
Appeal still considers this is necessary:

The situation which is not an unpredictable
and unforeseeable situation from the point of
the plaintiff's company who has the responsi-
bility to act as a prudent merchant (...), on the
other hand, the fact that continuation of a one-
year contract between the parties under the
same conditions does not cause the econom-
ic destruction of the plaintiff from the expert
report received, in other words it is decided to
refuse the case on the grounds that the basis
of the transaction does not collapse (...)¥

B. Negative Clause

1. Acts that Have Not Been
Performed or Have Been

Performed by Added Annotation

As a rule, the party affected by the changing
circumstances and conditions should not
have fulfilled any act in order to demand the
adaptation of the contract to the new condi-
tions. If the party fulfills the act without reser-
vation despite the changing circumstances
and conditions, that party can no longer de-
mand the adaptation of the contract to the

lardan sonra meydana geldigi bilinmektedir.”
denilerek, 2001 krizinin dngorulebilir ve ola-
@gan bir durum oldugu yonunde hukam ku-
rulmustur.

Ancak ogretide, ekonomi uzmanlarinin bile
tahmin edemedigi enflasyon oranlarinin ya-
sandiyl zamanlarda, sozlesme taraflarinin
bunu éngorebilecegini beklemenin haksizlik
olacagi, 6nemli olan noktanin, para degerin-
deki dususun ongorulebilirligi ve taraflar Uze-
rindeki etkisi oldugu belirtilmektedir.3®

2. Degisen Kosullar Nedeniyle
Edimler Arasindaki Dengenin Asiri

Olciude Bozulmus Olmasi

Yargitay'in TBK'nin 138. maddesi yururluge
girmeden 6nce vermis oldugu kararlarda
uyarlamanin mumkun olmasi i¢in edimler
arasi dengenin agir ve acik bicimde bozul-
masinin yaninda edimin ifasinin bor¢lunun
mahvina sebep olmasi da bir ek kriter olarak
aranmistir. Ancak, TBK'nin 138. maddesinde
edimin ifasinin bor¢lunun mahvina sebep
olmasi sartinin aranmadiginin belirtilmesi
gerekir. Ancak, asagida alintilanan karar gibi
bazi yeni tarihli kararlarinda Yargitay’in halen
bu hususun gerekli oldugunu degerlendir-
digi gorulmektedir:

“Durumun basiretli bir tacir gibi davranma
sorumlulugu bulunan davaci sirket acgisin-
dan ongorulmeyen ve ongorulmesi mum-
kan olmayan bir durum olmadigi (..), 6te
yandan alinan bilirkisi raporundan da ta-
raflar arasindaki bir yillik s6zlesmenin ayni
sartlarla devami halinin davacinin iktisadi
mahvina sebebiyet vermeyeceginin, baska
bir deyisle islem temelinin cokmediginin an-
lasildigi gerekgesiyle davanin reddine karar
verilmis (...)"%

B. Olumsuz Sartlar

1. Edimlerin ifa Edilmemis

veya Serh Dusiilerek ifa Edilmis

Olmasi

Sonradan degisen hal ve sartlardan etki-
lenen tarafin, so6zlesmenin yeni sartlara
uyarlanmasini talep edebilmesi icin kural
olarak, edimini ifa etmemis olmasi gerekir.
S6z konusu taraf, degisen hal ve sartlara
ragmen edimini ihtirazi kayit koymaksizin
ifa etmisse, artik prensip olarak s6zlesme-
nin degisen duruma uyarlanmasini talep
edemez. Doktrindeki hakim gorus edimin
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changing circumstances. The majority opin-
ion in the doctrine is that it should be consid-
ered that fulfilling the act without reservation
isanindication that there is no difficulty in the
performance, therefore the acts should not
have been performed on the date of adapta-
tion demand.®® According to minority opin-
ion, it is possible to adapt the contract even if
the performance is carried out without reser-
vation®® because the performance of the debt
does not mean that the debtor is not severely
affected by changing conditions. The situa-
tion of the person who borrows from another
person to perform their debt is an example of
this situation.

The 13th Legal Chamber of the Court of Ap-
peal also decides on the majority opinion of
the doctrine on the subject. As seen in the de-
cisions of the Chamber below, fulfillment of
an act without reservation causes the loss of
the right to demand adaptation:

“In addition, the acts should not have been
fulfilled yet. If the plaintiff performs his acts
without “mental reservation” despite the
changing circumstances, he cannot demand
adaptation.”*° And,

“In spite of this, the plaintiff continued to
comply with the contract until September
of the same year. It should be accepted that
the claimant has lost the right to demand
an adaptation proceeding, since it should
be deemed that the claimant has adopt-
ed the contract and has accepted that the
transaction basis has not collapsed after the
economic crisis. Therefore, the court should
have decided to dismiss the case instead of
deciding in written form which is contrary to
law and due to and also the cause of the can-
cellation.”*"

2. Absence of the Failure of the

Debtor with Regard to Changing
Circumstances and Conditions

The debtor should not cause the event creat-
ing hardship or the hardship.*?

In its decision, the Court of Appeal stated:

“The plaintiff who demands the adapta-
tion, should not create a change in circum-
stances and conditions. The changing cir-
cumstances and conditions should not be
foreseeable (predictable) or expectable
in respect of the parties, or events can be
foreseeable but the extent and manner of

DEGISEN SARTLARA UYARLANMASI

cekincesiz olarak ifasinin ortada bir gugluk
olmadiginin gostergesi sayilacagi, dolayi-
sl ile uyarlama talebi aninda edimlerin ifa
edilmemis olmasi gerektigi yonundedir.®®
Azinlik goruse gore ise, ihtirazi kayit konul-
maksizin ifa gergeklestirildigi takdirde dahi
sozlesmenin uyarlamasina gidilebilir.3°
Zira borcun ifa edilmesi, bor¢lunun degi-
sen kosullardan asirn derecede etkilenme-
digi anlamina gelmemektedir. Borcunu ifa
etmek icin bir bagkasindan borg alan kisi-
nin durumu bu duruma 6rnek olarak gos-
terilebilir.

Yargitay 13. Hukuk Dairesi konuya iligkin
olarak doktrinin genel kabult dogrultu-
sunda karar vermektedir. Daire tarafindan,

“ilaveten edimler henuz ifa edilmis olma-
malidir. Davaci degisen hal ve sartlara rag-
men edimini “ihtirazi kayit” koymaksizin ifa
etmigse uyarlama talep edemez."° ve

“Buna ragmen davaci uyarlama davasi
acmayarak, ayni yilin Eylul ayina kadar
sozlesmeye uymaya devam etmistir. Da-
vacl bu sekilde ekonomik krizden sonra,
sozlesmeyi benimsemis ve islem temelinin
¢coOkmedigini kabul etmis sayilacagindan
uyarlama davasi acma hakkini kaybetti-
ginin kabula zorunludur. Mahkemece, bu
nedenle davanin reddine karar verilmesi
gerekirken yazili sekilde hukam kurulmasi
usul ve yasaya aykiri olup bozma nedeni-
dir."

seklinde kaleme alinan kararlarda go-
raldugu gibi, edimin ihtirazi kayitsiz ifasi
uyarlama talep hakkinin kaybedilmesine
sebep olmaktadir.

2. Degisen Hal ve Sartlar

Bakimindan Bor¢lunun Kusurunun
Bulunmamasi

Asini ifa guclugu yaratan olgu ve asir ifa guc-
lugu durumu borcludan kaynaklanmamali-
dir#2

Yargitay'in yerlesik ictihatlarinda,

“Uyarlama isteyen davaci dedisen hal ve sart-
larin ortaya ¢ikmasina kendi kusuruyla sebebi-
yet vermemelidir. Degisen hal ve sartlar taraf-
lar bakimindan énceden goérulebilir (tahmin
edilebilir) veya beklenebilir nitelikte olmamali-
dir veya olaylar 6ngorulebilir nitelikte olmakla
beraber bunlarnn soézlesmeye olan etkilerinin
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their impact on the contract should not be
predictable.”*3

That the parties are in default prohibits
demanding adaptation. “In terms of our
law, fault is not necessary to be in default.
However, in the case of adaptation, the de-
fault constitutes a fault. However, if there is
no fault in default, then it is accepted that
the related party may demand an adapta-
tion.”44

The Court of Appeal considers the default
in its decisions and rejects the adaptation
demand of the defaulting party.*

3. Change of Conditions
and Circumstances Are Not

Predictable or Expected

One of the fundamental conditions for the
adaptation of the contract under Article 138
of the TCO is that the conditions at the time of
the execution of the contract were changed
unpredictably.*®

All events that constitute a force majeure are
unpredictable, as they cannot be predicted
by a reasonable person. “Whereas, normal
expensiveness, fluctuations in the econom-
ic conjuncture, a decrease in the value of
money, changes in weather conditions and
normal regulations in the legislation are con-
sidered to be predictable.”#”

In addition, in the practice of the Court of Ap-
peal, it is stated that if the contracting party
is a merchant, the situation changes should
be foreseen in the framework of the obliga-
tion to act as a prudent merchant. For exam-
ple, in one decision “Again, considering the
plaintiff's obligation to act as a prudent mer-
chant, it was decided that the case should
be rejected on the grounds that none of the
conditions required for adaptation according
to Article 138 of the TCO had been made for
the plaintiff.”48

While the Court of Appeal tends to take this
position, some authors in the doctrine state
that the fact that the contracting party is a
merchant does not always require foreseeing
the change of conditions. It is argued that it
is important to determine whether a reason-
able person in his place can foresee this sit-
uation.*®

kapsam ve bicim bakimindan derecesi tahmin
edilmemelidir."® seklinde hukum kurdugu go-
rulmektedir.

Taraflarin temerriide dismus olmasi, uyarla-
ma talebinde bulunulmasina engel olur. “Hu-
kukumuz bakimindan temerriide dusmek igin
kusur aranmaz. Ancak uyarlama stz konusu
oldugunda temerrut bir kusur teskil eder. Bu-
nunla birlikte temerride dusmede bir kusur
bulunmuyorsa o zaman ilgili tarafin uyarlama
talep edebilecegi kabul edilmektedir.”**

Yargitay, kararlarinda temerridu dikkate al-
makta ve temerride dusen tarafin uyarlama
talebini reddetmektedir.*

3. Degisen Hal ve Sartlarin
Onceden Tahmin Edilebilir veya
Beklenebilir Olmamasi

Yukarida da ifade edildigi tzere, TBK'nin 138.
maddesi ¢ergevesinde sozlesmenin uyarlan-
masinin temel sartlarindan biri, sézlesmenin
kuruldugu andaki sartlarin sonradan 6ngoru-
lemez surette degismis olmasidir.*

Mucbir sebep teskil eden butun olaylar,
makul dusunen bir insan tarafindan 6ngo-
rulebilecek nitelik tasimadigindan, 6nceden
tahmin edilemez niteliktedir. “Buna karsilik,
normal pahalilik, ekonomik konjonkturde-
ki sallantilar, para degerinin dismesi, hava
sartlarindaki degisiklikler ve mevzuattaki
normal duzenlemeler 6nceden tahmin edi-
lebilir nitelikte sayilir."”

Ek olarak, Yargitay uygulamasinda, sozles-
me tarafinin tacir olmasi halinde, basiretli is
adami gibi hareket erme yukumlulugu cer-
cevesinde, durum degisikliklerinin 6nceden
ongorulmesi gerektigi belirtilmektedir. Or-
negin bir kararda “Yine davacinin basiretli
tacir gibi davranma yukumlulugu de goéz
onune alindiginda BK'nin 138. maddesine
gore uyarlama icin aranan sartlardan higbiri
davaci agisindan gerceklesmedigi gerekce-
siyle, davanin reddine (..) karar verilmistir."*

Yargitay uygulamasi bu yonde olmakla be-
raber, 6gretide bazi yazarlar, Yargitay uygu-
lamasinda kabul edilenin aksine s6zlesme
tarafinin tacir olmasinin, durum degisikligini
onceden ongodrmesini her zaman gerektir-
medigini belirtmektedir. Onemli olan husu-
sun, onun yerinde bulunan makul bir kisinin
bu durumu 6ngoérup 6ngdremeyecedinin
belirlenmesi oldugu ileri surulmektedir.*®

4. S6zlesmede Olumsuz intibak
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4. Absence of Negative Adaptation

DEGISEN SARTLARA UYARLANMASI

Kaydinin Bulunmamasi

Provision in the Contract

In cases where negative adaptation provi-
sions are agreed, the rules must be applied in
principle. This situation is stated by the Court
of Cassation: “A person who undertakes the
risk of changing terms and conditions with a
provision in the contract avoids himself from
this risk on the basis of the rule of good faith
and fairness.”®® However, in some cases, it
may still be possible to enforce Article 138 of
the TCO in spite of the existence of negative
adaptation provisions.

In some cases, requesting the implementa-
tion of the provisions according to the con-
tract may mean the abuse of the right under
Article 2/2 of the TCC. In such cases, the
judge may review the contract in accordance
with the changing conditions despite the ad-
aptation provisions of the contract.

The General Assembly of the Court of Appeal
stated in its decision that:®!

“In spite of a positive and negative adaptation
provisions in the contract, that the requesting
the implementation of the provisions accord-
ing as the contract on the basis of these pro-
visions, may mean the abuse of rights under
Article 2/2 TCC. In such a case, the adapta-
tion should still be made if there is excessive
instability between the acts despite the adap-
tation provision of the contract”.

In this context, the adaptation provisions
which determine the risk sharing may also be
subject to adaptation.? In other words, adap-
tation provisions may also be adapted. When
these conditions are fulfilled in accordance
with Article 138 of TCO, adaptation shall be
requested to the judge at first.

IV. CLAIM AND RESULTS
OF ADAPTATION

A. Adaptation of the Contract

If the performance becomes extremely diffi-
cult, the debtor may demand adaptation of
the contract to the new conditions, or if not,
he may demand the termination of the con-
tract. These rights given to the debtor are not
elective. The judge shall exercise its judicial
discretion when adapting the contract. In
other words, the judge is free to determine
the amount and method. Also, it should be

Olumsuz intibak huktumlerinin kararlastinldi-
@1 durumlarda, s6z konusu hukumlerin kural
olarak uygulanmasi gerekir. Bu durum, Yar-
gitay tarafindan “Sozlesmedeki bir kayitla
degisen hal ve sartlann rizikosunu tstlenen
kimse, dogruluk ve durustluk kuralina daya-
narak sonradan bu rizikodan kendisini kur-
taramaz”® seklinde ifade edilmistir. Ancak
bazi durumlarda, olumsuz intibak hukamle-
rinin varligina ragmen TBK m. 138’in uygu-
lanmasi yine de mumkun olabilir.

Bazi durumlarda stzlesmede yer alan hu-
kumlerin aynen uygulanmasini talep etmek
TMK m. 2/2 uyarinca hakkin koétuye kulla-
nilmasi anlamina gelebilir. Boyle hallerde
hakim, s6zlesmedeki uyarlamaya iliskin hu-
kumlere ragmen sozlesmeyi degisen sartla-
ra gore yeniden gdézden gecirebilir.

Yargitay Hukuk Genel Kurulu bir kararinda®’,

“Bazen de sozlesmede olumlu ve olumsuz
intibak kaydi bulunmakla beraber, bu kayda
dayanilarak sozlesmenin kayitla birlikte ay-
nen uygulanmasini talep etmek MK. m. 2/2
hakmu anlaminda hakkin kétuye kullanilma-
simanasina gelebilir. Boyle bir durumda s6z-
lesmedeki intibak kaydina ragmen edimler
arasinda asiri nispetsizlik cikmigsa uyarlama
yine de yapilmalidir”

seklinde ictihatta bulunmustur.

Bu kapsamda, risk paylasimini belirleyen
uyarlama hukumleri de uyarlamaya maruz
kalabilir.52 Bir bagka deyisle, intibak hukum-
lerinin de uyarlanmasi s6z konusu olabilir.
TBK m. 138 uyarinca bu sartlar gerceklesti-
ginde, once hakimden uyarlama talep edil-
mesi gerekecektir.

IV. UYARLAMANIN TALEP
EDILMESi VE SONUCLARI

A. S6zlesmenin Uyarlanmasi

ifanin asin 6lguide guglesmesi halinde,
bor¢lu sézlesmenin yeni kosullara uyar-
lanmasini veya mumkun olmadigi takdirde
sozlesmenin sona erdirilmesini talep edebi-
lir. Borgluya taninan s6z konusu haklar se-
cimlik degildir. Hakim soézlesmeyi uyarlar-
ken takdir yetkisini kullanacaktir. Bir bagka
deyisle, hakim miktar ve yontemi belirler-
ken serbesttir. Ayrica, belirtmek gerekir ki,
hakim gerekli gordugu hallerde davacinin
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noted that the judge may adopt a different
method than the plaintiff requested when he/
she deems it necessary. However, in any case,
the judge shall pay regard to the interests of
the parties and shall make the most equitable
decision. The judge shall apply to the rules
of interpretation by evaluating the purpose,
meaning of the contract and the intentions of
the parties. The adaptation is considered as a
constitutive decision due to the fact that it oc-
curs with the decision of the judge.

B. Turnover of the Contract

The termination of the contract according
to Article 138 of the TCO, can be possible
as long as all the conditions of Article 138 of
TCO exist collectively and to the extent that
the narrow adaptation cannot be adapted. In
spite of the fact that narrow adaptation is pos-
sible, that the common will of the parties may
be contrary to this, requires the termination
of the contract. Since termination is the sub-
ject of continuous contracts that proactively
expire, though the turnover is subject of in
terms of the short-term contracts are intend-
ed to be effective retroactively expire.

Even if the debtor demands the judge ter-
minate the contract directly, he/she should
make a judicial assessment of the situation.
The judge must first look at whether adap-
tation is possible. However, in cases where
the contract would never be established if
the parties knew the fact that created the
hardship or the situations shows that the ad-
aptation is no longer possible, the judge may
decide to avoid the contract. In addition, the
plaintiff should indicate that he/she demands
to use the right to avoid the contract.

As the termination of the contract is a heavy
measure, compensation may be awarded in
favor of the other party due to the risk being
taken from the other party and given to the
party. As a matter of fact, the parties do not
cause hardship which means they do not
have fault, for adapting the contract due to
the hardship. Notwithstanding the fault, the
said price shall be awarded in order to share
the risk fairly and ensure fairness between
the parties. However, the adjustment com-
pensation should not be awarded in any
case.®® Although the law does not provide
explicit regulation in this respect, it is argued
that the second paragraph of Article 331 of
the TCO (adjustment fee in case of extraordi-
nary termination of the lease contract) should
be applied by way of analogy.®

talep ettiginden farkli bir yontemi de be-
nimseyebilecektir. Ancak, her halukarda
taraflarin menfaatini gézetecek ve hakka-
niyete en uygun karari verecektir. Hakim,
s6zlesmenin amacini, anlamini, taraflarin
niyetlerini degerlendirmek suretiyle yorum
kurallarina basvuracaktir. Uyarlama, haki-
min karariyla gercekleseceginden dolayi
insai nitelikte bir karar olarak degerlendiril-
mektedir.

B. S6zlesmeden D6nme

TBK m. 138 uyarinca sézlesmenin sona erdi-
rilmesi ancak TBK m. 138’in butun sartlarinin
birlikte var olmasi ve dar anlamda uyarlama-
nin gerceklestirilememesi halinde mum-
kundur. Dar anlamda uyarlamanin mumkun
olmasina karsilik, taraflarin ortak iradesi bu-
nun aksi yonunde olmasi yine sdzlesmenin
sona erdirilmesini gerektirir. Surekli sozles-
melerde sona erme ileriye etkili oldugundan
dolayi fesih ve kisa sureli sozlesmeler agi-
sindan geriye etkili olmasi hedeflendiginde
donme s6z konusudur.

Borglu hakimden dogrudan soézlesmenin
sona erdirilmesini talep etse dahi hakim du-
rum degerlendirmesi yapmali ve ilk olarak
uyarlamanin mumkun olup olmadigina bak-
malidir. Ancak, taraflarin ifayi asin derecede
guglestiren olguyu bilselerdi sdzlesmeyi hic
kurmayacaklar ve uyarlamanin artik mum-
kin olmadigini gosteren hallerde hakim
donme karari verebilir. Ayrica, davacinin s6z-
lesmeden dénme hakkini kullanmak istedi-
gini belirtmesi gerekmektedir.

Sozlesmenin sona erdirilmesi agir bir tedbir
oldugundan, riskin bir taraftan alinarak diger
tarafa yukletilmesi sebebiyle karsi taraf lehi-
ne tazminata hukmedilebilir. Nitekim asiri ifa
guclugu sebebiyle sd6zlesmenin uyarlanma-
sii¢in taraflarin bu duruma sebep vermemis
olmasi, yani kusursuz olmasi sarttir. S6z ko-
nusu bedele, kusura dayanmamakla birlikte,
taraflar arasinda riskin adil paylasilmasi ve
hakkaniyetin saglanmasi amaciyla hukme-
dilir. Ancak, mutlak suretle her sona erme
halinde denklestirme tazminatina hukme-
dilmemelidir.®® Kanunda bu yonde acik bir
duzenleme olmamasina karsilik kiyas yoluy-
la TBK'nin 331 maddesinin ikinci fikrasinin
(kira sozlesmesinin olaganustu fesih halinde
denklestirme bedeli) uygulanmasi savunul-
maktadir.>
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C. Expiration of the Right to
Adaptation and Foreclosure

In accordance with Article 138 of the TCO,
in the case of the abovementioned condi-
tions, the demand for the adaptation of the
contract should be asserted unconditional-
ly of any time requirement (in a reasonable
time that does not constitute a violation of
the rule of good faith set out in Article 2 of
the TCC) from the date on which the fun-
damental change occurred in the present
situation. The demand for the adaptation
of the contract is not subject to any foreclo-
sure period in principle. According to the
doctrine and case law of the Court of Ap-
peal, it is stated that any change in the cur-
rent situation based on the adaptation re-
quest that has not been asserted for a long
time shall hinder the demand of adaptation
of the contract based on this reason. In the
doctrine, it is stated that the use of the right
to adapt bears its consequences and is re-
moved, due to the fact that it is a formative
right that expires after it is asserted.®® Due
to the fact that the adaptation request is a
formative right, it can be ended by the ex-

DEGISEN SARTLARA UYARLANMASI

C. Uyarlama Hakkinin Sona
Ermesi ve Hak Disiricii Siire

TBKm. 138 uyarinca, yukaridaki belirttigimiz
sartlarin meydana gelmesi halinde, herhan-
gi bir sure kosuluna bagli kalinmaksizin mev-
cut durumda meydana gelen esasli degisik-
ligin vuku buldugu tarihten itibaren (TMK 2.
maddesinde duzenlenen durustluk kuralina
aykirilik teskil etmeyecek makul bir strede)
sozlesmenin uyarlanmasi talebinin ileri su-
ralmesi gerekmektedir. Kural olarak sozles-
menin uyarlanmasi talebi herhangi bir hak
dusuracu sureye tabi degildir. Doktrinde ve
yerlesik Yargitay ictihatlari bakimindan, uyar-
lama talebine dayanak teskil eden mevcut
durumdaki degisikligin uzunca bir sure ileri
suralmemesinin artik bu sebebe dayanilarak
sozlesmenin uyarlanmasinin talep edilmesi-
ne engel teskil edecegdi yonundedir. Dokt-
rinde uyarlama hakkinin yenilik doguran bir
hak olmasindan dolayi kullanilmasiyla artik
bu hakkin sonuglarini doguracagi ve orta-
dan kalkacagi ifade edilmistir®®. Uyarlama
talebinin, yenilik doguran bir hak olmasin-
dan dolayi hak dusurucu surenin dolmasi ile
de sona erebilecektir. TBK m. 138'de bir hak
dasuarucu sure belirlenmemistir. Uyarlama

As the termination of the contract is a heavy measure,
compensation may be awarded in favor of the other party due to
the risk being taken from the other party and given to the party.

Sozlesmenin sona erdirilmesi agir bir tedbir oldugundan, riskin
bir taraftan alinarak diger tarafa yiikletilmesi sebebiyle karsi
taraf lehine tazminata hiikmedilebilir.

piration of the foreclosure period. There is
no foreclosure period determined in Article
138 of the TCO. If the parties have not set
a time limit, there is no foreclosure period
for the right to adaptation. In the doctrine,
a solution was created in order not to cause
any uncertainty against the addressee in
terms of formative rights that is not subject
to a foreclosure period. According to one
opinion, a right which has not been used
for a long time in accordance with the rule
of good faith means the right is waivered.®
The waiver of the right to adaptation is an-
other reason for the expiration of formative
rights. According to another view, it is pos-
sible to waive the unexpected situation in
advance. However, the objection to the use

hakki icin, taraflar da bir hak dusurucu sure
belirlememisler ise herhangi bir hak dusuru-
cu sure so6z konusu olmayacaktir. Doktrinde
bir hak dusurucu sureye tabi olmayan yenilik
doguran haklar bakimindan muhatap aley-
hine bir belirsizlige yol acmamak i¢in ¢ozim
uretilmistir. Bir goéruse gore hakkin durust-
luk kurali uyarinca uzun bir sure boyunca
kullanilmamasi bu haktan feragat anlamini
tasimaktadir®®, Uyarlama hakkindan feragat
edilmesi de yenilik doguran haklar bakimin-
dan baska bir sona erme nedenidir. Bir baska
goruse gore de, beklenmeyen halden pesi-
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ADAPTATION OF THE CONTRACT TO CHANGING CIRCUMSTANCES UNDER

ARTICLE 138 OF THE TURKISH CODE OF OBLIGATIONS

of the right for adaptation based on this
provision in the contract can be considered
as an abuse of the rule of good faith under
the circumstances in the present case.®”

V.SCOPE OF
APPLICATION OF THE
TCO ARTICLE 138 DUE
TO ECONOMIC CRISIS
AND DEVALUATION

Although any sudden fluctuations in the
economy may cause a break in the balance
between the performances and result in dev-
astation of the parties, the settled case law
of the Court of Appeal is that this situation is
foreseeable at the stage of establishing the
contract. The reason for this is that Turkey is
experiencing an economic crisis and a loss of
value every 10 years, and so it is necessary for
the parties to take this situation into account
when establishing contractual relations.5®
However, the impact on the substantial con-
tractual relationship of each economic crisis
should be carefully considered.>® The impact
of the effect should also be taken into ac-
count, for example, whether the effect can be
expected in terms of the contractual relation-
ship.

The Resolution of the President on the
Amendment to the Resolution No. 32 on the
Protection of the Value of Turkish Currency
dated 13 September 2018 and numbered
85 in the Resolution dated 32.09.1989 and
numbered 32, introduces limitations regard-
ing restrictions on foreign currency indexed
contracts among those resident in Turkey. In
this context, it is forbidden to decide on the
contract price and any other payment obli-
gations arising from these contracts in terms
of foreign currency or foreign exchange in
all types of movable and real estate leasing,
leasing, labor, service and construction con-
tracts, including movable and real estate pur-
chase and sale, car rent and leasing. In accor-
dance with the regulations, it is mandatory to
adapt the types of contracts determined in
foreign currencies: “Within thirty days from
the date of entry into force of this Resolution,
the prices determined in foreign currency in
the contracts shall be re-determined by the
parties as Turkish Lira, except in cases deter-
mined by the Ministry.”

nen feragat mumkundur. Ancak s6zlesmede
getirilen bu hukme dayanilarak uyarlamaya
karsi cikilmasi somut olaydaki kosullara gore
hakkin kotaye kullanilmasi sayilabilir.>”

V. EKONOMIK KRiz

VE PARANIN DEGER
KAYBETMESi SEBEBIYLE
TBK M.138'iN
UYGULAMA ALANI

Her ne kadar, ekonomideki ani dalgalan-
malar, edimler arasindaki dengeyi fazlasiyla
bozarak, taraflarin mahvina sebep olabil-
mekteyse de, Yargitay'in yerlesik ictihadi
sozlesmenin kurulmasi agsamasinda bu du-
rumun 6ngoéralebilir oldugu yoénundedir.
Bunun sebebi ise Turkiye'de her 10 yilda bir
ekonomik kriz ve deger kaybinin yasandigi
ve artik taraflarin sozlesmesel iligkiler kurar-
ken bu durumu dikkate almasinin gerekliligi-
dir.?® Ancak, her ekonomik kriz bakimindan
somut sozlesme iliskisi Uzerindeki etkisi dik-
katle degerlendirilmelidir.%® Etkinin s6zlesme
iliskisi bakimindan beklenebilir olup olmadi-
g1 gibi yaratugi etkinin agirigi da géz énun-
de bulundurulmalidir.

Yasanan ekonomik krizler sonrasi, Turk pa-
rasinin deger kaybetmemesi adina birtakim
onlemler almisti. Ancak bu onlemler de
yeterli gérulmeyip son zamanlarda dévizin
Turk parasi karsisinda hizli deger artisi yeni
birtakim tedbirler alinmasina neden olmus-
tur. 07.08.1989 tarihli ve 32 sayili Turk Parasi
Kiymetini Koruma Hakkinda Karar'da 13 Ey-
lul 2018 tarihli ve 85 sayili “Turk Parasi Kiy-
metini Koruma Hakkinda 32 sayili Kararda
Degisiklik Yapilmasina Dair Cumhurbaskani
Karari” ile Turkiye'de yerlesik kisilerin kendi
aralarinda yapacaklari dévize endeksli s6z-
lesmelere iliskin sinirlamalar getirilmistir. Bu
baglamda menkul ve gayrimenkul alim sa-
tim, tasit ve finansal kiralama dahil her turlu
menkul ve gayrimenkul kiralama, leasing ile
is, hizmet ve eser sdzlesmelerinde sézlesme
bedeli ve bu soézlesmelerden kaynaklanan
diger 6deme yukumlulukleri déviz cinsin-
den veya dovize endeksli olarak kararlasti-
rilmasi yasaklanmstir. “Bu Kararin yururluge
girdigi tarihten itibaren otuz gun i¢inde, ak-
dedilmis yururlukteki so6zlesmelerdeki doviz
cinsinden kararlastirilmis bulunan bedeller,
Bakanlikca belirlenen haller disinda; Turk
parasi olarak taraflarca yeniden belirlenir.”
seklinde duzenleme geredi yabanci para
cinsinden kararlastirilan s6zlesme tiplerinin
zorunlu olarak uyarlanmasi duzenlenmistir.
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VI. CONCLUSION

Article 138 regulated by the TCO has been
shaped around the precedent of the Court
of Appeal and doctrine during the ACO. The
adaptation of the contract has an exceptional
characteristic and it should be kept in mind
that the will of the parties and the contract
should be sustained. It will come up only
when the conditions are fulfilled and the par-
ties are no longer expected to continue their
performances. The judge must first choose
the way of sustaining the contract. In this
context, he may add provisions or change
the provisions in the contract. However, even
if the contract is adapted, he may use the
right to terminate the contract if the balance
of benefits between the parties cannot be
achieved. In case of failure to achieve justice
despite the termination, the judge is able to
award equalization compensation in favor of
the aggrieved party. Although established
case law of the Court of Appeal suggests that
Turkey has predictable economic terms, the
judge should make additional evaluation of
the changes according to each event and its
impact upon the contract.
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