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ABSTRACT

Although expert evidence as a means of proof
is an essential part of the law of civil proce-
dure, this instrument may subject to debates,
arising from expertise activity. The transfor-
mation of law, as the result of growing impor-
tance of information in other fields of science
as well, notably affects the discussions on ex-
pert examination. This paper aims to discuss
expertise evidence bindingness of expert re-
ports within the law of civil procedure under
current developments. Many issues may be
reached on the axis of the debates of the ap-
pointment of expertise, the assignment criteria
of experts, the scope of expert evidence, the
conflict of roles between judges and experts,
the duration of examination and its expenses.

OZET

Bilirkisi incelemesinin yarglama faaliyeti icin-
deki yeri, ilk basta onun ¢nemi, degeri ve vaz-
gecilmezligi cercevesinde tarif edilebilirse de,
bu tarife bilirkisilik faaliyetinden kaynaklanan
sorunlar, endiseler ve nihayet bu baglamda or-
taya konulan tartismalar eslik etmektedir. Bi-
lirkisi incelemesi etrafinda gerceklesen tartis-
malar, hukuk icinde ve disinda bilginin neminin
artisi sonucunda hukukun kendisini dontsttir-
me sUrecindeki sancilarin bir tezahtriddr. Bu
calismanin konusu, bilirkisilik muessesesini
medeni usul yargilamasinda ortaya cikan ‘bag-
layicilik’ tartismaslyla birlikte ortaya koymaktir.
Bilirkisilik 6zelindeki tartismalar, bilirkisi olarak
kimin tayin edilmesi gerektiginden, bilirkisi ta-
rafindan saglanan gortistin hangi élcttler cer-
cevesinde degerlendirilecegine; bilirkisi incele-
mesi sirasinda bilirkisi ve hakimin karsilikli rol
dagilimindan, bu inceleme sirasinda taraflarin
konumuna; bilirkisi incelemesinin stiresinden,
inceleme icin gerekli olan gider ve masraflara
kadar cok genis bir alanda kendisini goster-
mektedir.
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I. INTRODUCTION

T IS SIGNIFICANT THAT JUSTICE WHICH CONSTITUTE THE
main purpose of the law and judicial procedure can
be secured by revealing the complete truth. In this
regard, judges are responsible to resolve legal dis-
putes and to secure remedies in society. To do so,
the court may apply to experts’ reports for special-

ized areas to handle with complexities of cases, such as
medicine, engineering, architecture, accounting, math-
ematics and statistics. It is not expected that judge could
have special knowledge on such scientific fields unless
he has a special interest in that field.! Parties of case may
also require expert’s reports to support their claims and
defenses and to evaluate evidences.

Therefore, it is widely accepted that experts are a ‘must-
have’ during the adjudication to gain more information
about special and technical issues. Along these argu-
ments, legal systems require this expert evidence to elim-
inate judges’ lack of knowledge in solving factual prob-
lems. Despite differences in methods and procedures,
judicial authorities benefit from experts in this sense.?

In order to analyze comprehensively the concept of ex-
pert evidence, this paper is divided into three chapters
and proceeds as follows: the first part examines the con-
cept of expert evidence and the second part discusses
whether expert reports will be binding. We believe that
it is crucial to discuss the concepts of expert evidence
and bindingness the reports respectively for introduc-
ing clearly the subject matter.

Il. THE CONCEPT OF EXPERT EVIDENCE

Within the Turkish private law context, it is rarely possi-
ble to explore a comprehensive and a distinctive defini-
ton. In other words, all definitions of expert evidence
concept present the same elements in the law of civil
procedure and criminal procedure as well as adminis-
trative procedure. All explanations on expert evidence
embrace basically the concept of expertise and the ele-
ments of expertise. The Expert Evidence Code does not
propose a comprehensive explanation so that academia
has attempted to promote a solid explanation. Some of
these clarifications are illustrated below:

ANAHTAR KELIMELER: Bilirkisi, Bilirkisi
Incelemesi, Bilirkisi Raporu, Dava, Yarglama,
Ispat

1. GiRIS

UKUK VE YARGI DENILINCE AKLA GELEN iLK KAVRAM

olan adaletin, ancak gercegin tam olarak orta-

ya cikarilmasiyla saglanabilecegi tereddiitsiiz-

diir. Sosyal iligkiler i¢inde ortaya ¢ikan hukuki

uyusmazhklar: ¢ozmekle ve adaleti tesis et-

mekle gorevli yargi makamlarinin ve 6zellikle
hakimin; bu iligkilerin ¢ok yonliiliigii ve karmagiklig: 61-
ciistinde farkh alanlarda uzmanlik sahibi kisilerin bilgisi-
ne ihtiya¢ duymasi kacimilmaz olmustur. I¢inde yasadigi-
mi1z toplumun bir {iyesi olan ve kendisine bicilmis sosyal
roliin geregi olarak uyusmazliklari ¢6ziime kavusturmak-
layiikiimlii bulunan hakimin, tip, miithendislik, mimarlik,
muhasebe, matematik, istatistik gibi uzmanlik gerektiren
konularda, uyusmazhgin temelini olusturan vakialarin
tespiti ya da acikliga kavusturulmasinda konunun uzma-
n1olan kisilerin oy ve goriislerine bagvurmasi ve goriisle-
rinden yararlanmasi yargilamanin bir parcasini tegkil et-
mektedir. Zira bir hakimin hukuk bilgisinin diginda kalan
konular hakkinda o alana 6zel bir ilgisi ya da meraki yoksa
yeterli bilgi sahibi olabilmesi zaten imkansizdir.'! Sadece
hakim degil davanin taraflar1 da, delillerin degerlendi-
rilmesi, iddia ve savunmalarin giiclendirilmesi amaciyla
bilirkisi goriisiine ihtiyac duymaktadirlar.

Bunedenle mahkemelerde, 6zel ve teknik bilgiyi gerekti-
ren durumlarda ve uzmanlk gerektiren uyusmazlik ko-
nusu olgularin ¢ézlimiinde yaygin bir bicimde bilirkisiye
bagvurulmaktadir. Nitekim tiim bu nedenlerle hukuk,
hakimin olgusal sorunlarin ¢6ziimiinde dogan bilgi ek-
sikligini gidermek amaciyla bilirkisi kurumuna yer ver-
mektedir. Usul ve yontem farkliliklar1 olmakla beraber,
tiim hukuk sistemlerinde yargilama makamlar1 bu an-
lamda bilirkigilerden yararlanmaktadir.?

Bu calismamizda 6ncelikle kavram olarak bilirkisilik ve
bilirkisi incelemesine deginilmekte ve ardindan calis-
mamizin asil konusunu tegkil eden bilirkisi raporunun
baglayicilig tartisilmaktadir. Zira, yargilamay1 ve yargi-
lamanin neticesini dogrudan etkileme ihtimali bulunan
bilirkigilik kurumunun, bilirkisi raporu ve bilirkisi rapo-
runun baglayiciligi kavramlarinin, bu ¢alismamiz kap-
saminda ayr1 ayr1 degerlendirilmesi ve tartigilmasinin,
konunun net olarak ortaya konmasi bakimindan énem
arz ettigi diisiiniilmektedir.
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According to Kuru, expert is a person who examine case-
file within the limits of issues which is not comprehend-
ed by the judge and to give the court sufficient technical
and special information about result he reaches.?

According to Eraslan, expert provides special knowledge
in judicial cases and when special knowledge is required
to evaluate the evidence, expert reports shall be need.*

According to Kéroglu, expert is a person who helps judg-
esin determining the fact and events about disputes, and
enlightening and evaluating technical disagreements.®

According to Deryal, during the legal procedure judge
consults as an assistant consulted by the judge if re-
quired and as an subject of proceeding.®

1. BiLiRKiSI VE BILiRKiSI INCELEMESI KAV-
RAMLARI

Bilirkisi kavraminin salt 6zel hukuk yargisina 6zgii bir
tamimi bulunmamaktadir. Bir bagka deyisle, bilirkisi in-
celemesi konusunda verilen veya verilebilecek olan her
tanim, gerek hukuk yargisi gerek ceza yargisi ve pek tabii
ki idari yarg: (ve vergi yargisy) bakimindan da aym sekil-
de gecerli olacaktir. Bilirkisilik konusunda hangi ayrim
veya ayrimlar yapilirsa yapilsin, verilecek olan tanima
hakim olan hususlar degismemektedir. Burada yalniz-
ca incelemenin niteligi bakimindan, tanima iligkin hu-
suslar kapsaminda bir daralma yahut geniglemeden s6z
edebilecektir. Bilirkisiligin belirlenmig yasada net bir ta-
nimi1 olmadigindan, doktrinde bir¢cok tanimi yapilmak-
tadir. Bu tanimlardan bazilari su sekildedir:
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According to Pekcanitez, Atalay and Ozekes, expert is a
person who provides necessary information about prin-
ciples of experience who deduces from the facts based
on these principles or determines subject matter of dis-
pute based on his/her own special knowledge.”

According to Ustiindag, expert is a person who provides
necessary information on the demand of the judge about
principles of experience which judges do not have or who
deduces from the facts or who determines subject mat-
ter of dispute based on his/her own special knowledge.®

According to Tanriver, non-party person whose opin-
ion is requested for matters requiring special and tech-
nical knowledge for jugde to solve the dispute is called
as expert.’

All these definitions find their basis in the Article 266
of Civil Code of Procedure. Common feature of all these
definitions is presented the person whose opinion is
requested for the facts requiring special and technical
knowledge to be solved.

The approach of the Court of Appeal (Yargitay) is simi-
lar to the academia that the concept of expertise is to en-
light the facts based on special and technical knowledge.
If the judge does not consult to an expert when needed
special and technical knowledge to be solved, this is the
reason for reversal of decision.’

We would like to point out that judge shall ask expert’s
opinion only when needed special and technical knowl-
edge. Judge does not have any authorities to ask expert’s
opinion for legal issues whose solution does not require

Kuru’ya gore bilirkisi, goriisiine bagvurulan husus hak-
kinda (hakim tarafindan bilinmeyen) 6zel ve teknik bil-
gisine dayanarak inceleme yapan ve vardigl sonuclar
mahkemeye bildiren kigidir.?

Eraslan’a gore adli olaylarda bilgisinden yararlanilan ki-
siye bilirkisi denir ve delili degerlendirme 6zel bilgi ge-
rektiriyorsa bilirkisiye ihtiya¢ duyulur.*

Korogluna gore bilirkisi, bir uyusmazhgin temelini
olusturan olgu ve olaylarin saptanmasi, aydinlanmasi ve
degerlendirilmesinde teknik saptamalar yaparak yargi-
cayardimei olan kisidir.

Deryal’e gore bilirkisi, yargilama prosediirii i¢inde
hakimin ihtiya¢ duydugunda bagvurdugu bir “yardim-
cis1” ve bir yargilama sujesi olarak degerlendirilmistir.®

Pekcanitez, Atalay ve Ozekes’e gore bilirkisi, tecriibe
prensipleri hakkinda hakimde eksik olan bilgiyi veren
ve bu tecriibe prensiplerine dayanarak sabit olan bir
olaydan sonuglar ¢ikaran veya kendi 6zel bilgisine da-
yanarak uyusmazlik konusu olaylari tespit eden kigidir.”

Ustiindag’a gore bilirkisi, hakime kendi emri {izerine
tecriibe prensipleri hakkinda kendisinde eksik olan bil-
giyi veren veya bu tecriibe prensiplerine dayanarak sabit
olan bir vakiadan netice istidlalleri cikaran veya kendi
6zel mesleki bilgisine binaen ihtilafli vakialar tespit
eden sahistir.®

Tanriver’e gore ise, bir davanin ¢6ziime kavusturulmasi
bakimindan 6nem tasiyan, acikliga kavusturulmas: ya
da tespiti 6zel veya teknik bilgiyi gerektiren hususlarda,
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special and technical knowledge. In other words, judge
cannot consult to an expert for cases based on general
and legal knowledge. It is because the main duty of the
judge is to explore ex-officio relevant legal norms and to
apply findings to the case. In addition, judge is consid-
ered as the most competent expert in legal issues.

lil. LEGAL NATURE OF EXPERT EXAMINATION

Within the civil procedure, claims and defenses pre-
sented by the parties depend on facts and these facts
should be proven by the parties. In this case, burden
of proof provisions in legal proceedings determine the
party which the judgement will be against. The activity
of proving is a way of convincing the judge on existence
of the evidence." Proof is an instrument to prove the
accuracy of assertion. The most significant distinction
between the means of proof in the civil procedural law
lies on the issue of binding of the proof on the judges. If
the judge is bound with a proof, it is considered as proof
positive. However, if the expert reports are left to the
judge discretion to evaluate the proof, it is considered as
discretionary proof.

Expert proof is applied as discretionary proof. As men-
tioned above, discretionary proof provides the judge a
discretionary field to evaluate the proof along with the
other findings. Within this context, the judge does not
exercise discretionary power of evidence, but rather he
explores the power in the evaluation and prediction of
proofs without constraint.” As a result, this power leads
to two arguments: firstly, the judge has discretionary
power to consider whether expert evidence is requested
to clarify special and technical issues. Secondly, judge

mahkemece oy ve goriigiine bagvurulan {iciincii kisi ya
dakisilere bilirkisi denir.’

Tim bu tamimlar, HMK md.266 vd. maddelerinde yer
alan diizenlemelerden c¢ikarilmig tanimlar olup, bu ta-
mimlarin ortak noktasi, ¢éziimii hukuk disinda, 6zel
veya teknik bilgiyi gerektiren héllerde, oy ve goriisiine
bagvurulan alaninda uzman kiginin bilirkisi olarak ad-
landirilmasidir.

Nitekim Yiiksek Mahkememiz Yargitay da bilirkisilik
kavraminin doktrindeki tanimi ile ayni dogrultuda ka-
rarlar vererek ¢oziimii hukuk disinda 6zel ya da teknik
bilgiyi gerektiren hallerde bilirkisi goriisiine bagvurul-
mamasini bozma nedeni olarak gormektedir.*”

Son olarak belirtmek isteriz ki hakim, ancak davamin
¢oziimiinde 6zel veya teknik bilgiye ihtiya¢ duydugu du-
rumlarda bilirkisiye bagvurabilecektir. Ozel veya teknik
bilgi olmaksizin 6zellikle hukuki konularda bilirkisiye
gitme yetkisi hakimde bulunmamaktadir. Bir bagka de-
yisle hakimlik mesleginin gerektirdigi genel ve hukuki
bilgi ile ¢oziilmesi miimkiin olan konularda hakim bilir-
kisiye bagvuramaz. Zira hukuk kurallarini resen aragti-
rip bulma ve olaya uygulama, zaten hakimin asli igidir.
Ayrica, hukuki sorunlarin en yetkin bilirkigisi hakimin
bizzat kendisidir.

1. BiLiRKiSi INCELEMESININ HUKUKI NITELIiGi

Davada taraflarca ileri siiriilen iddia ve savunmalar
birtakim olgulara dayamir ve bu olgularin (vakialarin)
taraflarca ispat1 gerekir. Bu durumda hiikmiin kimin
aleyhine verilecegini hukuk muhakemesinde ispat yiikii
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has discretionary power to evaluate and interpret the
expert proof.

The issue on what limitations of discretionary power
judges have and which means of proof are binding are
always discussed in literature, and the Court of Appeals
has also criticized this question.

IV. THE BINDINGNESS OF EXPERT REPORTS

Judge is the most significant expert within the legal pro-
cedure. That is to say that during the legal procedure,
the judge has authority to determine the material facts,

kurallan belirleyecektir. ispat etmek, hakimi bir vakia-
nin varhigina ikna etmeyi basarmak demektir." Hakimi
bir iddianin dogru olup olmadigina inandirmak i¢in bas-
vurulan araclara ise ispat araclar1 denmektedir. Bu ispat
araclari ise delillerdir. Medeni usul hukukunda deliller
arasindaki en 6nemli ayrim, kesin deliller ve takdiri de-
liller seklindeki ayrimdir. Ayrimin temelinde, hakimin
yargilamaya getirilen delil karsisindaki durumunun
farkliligr yatmaktadir. Hakim, bir delili alakali oldugu
vakiayl ispat etmis kabul etmek mecburiyetinde ise bu
kesin delil kategorisine girecek, sunulan bir delili ser-
bestce degerlendirme, takdir etme durumunda olabili-
yor ise takdiri bir delil s6z konusu olacaktir.
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to evaluate and to apply legal provisions for the concrete
case. Although judge has authority and discretionary
power within legal procedure, the issues based on spe-
cial and technical knowledge require more than that.
For this reason, the court also consults to experts to se-
cure justice, as in other countries. Evaluating legal facts
of the case, judges apply to expert reports for special and
technical issues.

Despite the importance of expert reports, there is a
controversy about their bindingness in the literature
and the Turkish jurisdiction. To be clear, some schol-
ars claims that expert reports are binding and the judge
cannot reach to a conclusion against the expert report
on the ground that the judge does not apply to an expert
if not required. if the judge does so, he should be bound
with expert reports. If the judge has special and tech-
nical knowledge, he does not request expert’s opinion.
This is also the result of the the principle of the judicial
economy.’®

In contrary to this approach, Deryal highlightes that
expert report is not binding due to the article 282 of
Civil Code of Procedure, which states; “Judge evalu-
ates expert’s vote and opinion with other proofs without
constraint.”* However, that may not lead to the clash of
judge’s decision and the expert’s opinion. Indeed, the
judge does evaluate expert evidence as he does for the
other means of proof and he does use the reports’ con-
tribution to resolve the dispute. In doing so, the judge
should be restricted by the expert evidence and as ex-
pected he cannot judge arbitrarily in the sight of scien-
tific evidence.”

Karafakih is on the same page with Deryal, judge evalu-
ates the expert report impartially and indepently, but
judge’s discretionary power shall not be limitless such
he does so in the evaluation of witness statements. It is
because judge sends the case file to expert in order to
enlight the facts, so judge shall not decide without con-
sidering the expert report based on scientific data. If the
judge considers that expert examination is not inad-
equate, he may demand for more expert examinations.
In such a case, judge should reach to a conclusion based
on one of these expert reports.’®

According to Pekcamitez/Atalay/Ozekes, expert report is
not binding for the judge. Judge evaluates expert’s opin-
ion under the other means of proof as expert evidence
leaves the judge discreation to evaluate. The relevant

Nitekim bilirkisi delili, yargilama siirecinin delillerin
degerlendirilmesi ile uyugmazhk konusu olay ve olgu-
larin belirlenmesi asamasinda takdiri delil olarak kar-
simiza ¢ikmaktadir. Takdiri delil, yukarida da izah etti-
gimiz tizere hakimin bir delili serbestce degerlendirme,
takdir etme imkanina sahip oldugu delillerdir. Bir bas-
ka deyisle hakimin takdir yetkisi, delil serbestisindeki
yetkiden ziyade delillerin degerlendirilmesindeki yetki
olup hakimin delilleri serbestce degerlendirmesi ve tah-
min etmesi anlamini tagimaktadir."” Bu yetki, kargimiza
iki sonu¢ ¢ikarmaktadir. Birincisi, hakimin her davada
bilirkisi deliline bagvurmadan 6nce, 6zel veya teknik
bilgisinin yeterli olup olmadigina karar1 kendisi vere-
rek, bilirkisi deliline bagvurmasi gerekip gerekmedigini
kendisinin takdir etmesidir. Tkincisi de hakimin bilirkisi
raporunu nasil degerlendirmesi ve yorumlamasi husu-
su olup, bu husus hakimin takdir yetkisinin bir sinirini
olusturmaktadir. Hakimin takdir yetkisinin ne derece
smirsiz olacagl veya hakimin s6z konusu bilirkisi rapo-
ruile ne derece bagli olacagi hususlar1 doktrinde siklikla
tartisilmakta ve ¢cogu zaman Yiiksek Mahkeme kararla-
rina da konu olabilmektedir.

IV. BiLIRKiSi RAPORUNUN BAGLAYICILIGI

Stiphesiz mahkemeler nezdinde yapilan yargilamalarda
en 6nemli bilirkisi, hakimdir. Oyleki, yargilama siireci
icerisinde maddi vakialar: tespit etmek, degerlendir-
mek ve uygulamada icra edilen hukuk kurallarin1 somut
olaya uygulamak hakimin yetkisindedir. Mahkemelerin
bagimsizlig ile yargilamanin icra edilmesi her ne kadar
hakimin takdir ve yetkisinde olmaktaysa da, hakimin
hukuki konular disinda 6zel ve/veya teknik hususlar-
da bilgi sahibi olmas1 pek tabii beklenemeyecektir. Bu
nedenle diinyanin diger tilkelerinde de uygulama alani
buldugu gibi, Tiirk Hukukunda da yargilamanin saglikli
olarak yiiriitiilmesi ve usul ve yasaya uygun karar veri-
lebilmesi amaciyla uyusmazlik konusu dosyalar bilir-
kisilere tevdii edilmektedir. Bu vasitayla hukuki olarak
uyusmazligl degerlendiren hakim, teknik ve/veya 6zel
hususlar ile ilgili tanzim edilen raporlari da inceleyerek,
adaletin ve adalete olan giivenin tesisini saglamaktadir.

Bilirkisi raporlar belirli bir 6neme sahip olmasina rag-
men, hakimi baglayicilig: konusunda doktrin ve ictihat-
lar arasinda goriis aykiriliklar: bulunmaktadir. Nitekim
doktrinde bazi goriisler, tanzim edilen bilirkisi raporlari-
nin hakimi bagladig1 ve hakimin bilirkisi raporuna aykir:
hiikiim tesis edemeyecegi seklindedir. Bu goriisiin gerek-
cesi olarak, hakimin sadece 6zel ve teknik bilgiye muhtac
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provision promote that judge is not bound with expert
reports or the way of methods reports are applied to.
It is unquestionable that the expert reports are not an
indisputable reports. To consider it otherwise shall not
comply with the relevant provision of the Code."” This
approach is also assimilated by decisions of the Court of
Appeals.’®

Contradictive opinions on the bindingness of expert
reports may lead to diversities in practice. While some
courts use expert reports for the justification, the others
evaluate all means of proof as a whole as expert report is
not binding. Despite all the differences between schol-
ars’ opinions, Court of Appeals considers the relevant
provision that judge shall obtain additional report from
expert if it is inadequate and even if additional report is
still not convincing, judge shall request more expert ex-
aminations to secure justice."”

V. CONCLUSION

Despite contradictive opinions in the literature and the
decisions of the Court of Appeals, the common view is
that expert reports are not binding even if the report is
not subjet to objection by the parties. From my perspec-
tive, if the judge is not satisfied with the expert report, he
may have some options to do. Firstly, he may request an
additional report from the same expert or expert com-
mittee. In case of that additional report is not adequate

oldugu durumlarda bilirkisiye bagvurulabilecegidir. Di-
ger bir ifadeyle zorunluluk nedeniyle bilirkisiye bagvu-
ran hakimin, diger tiim deliller ile bilirkisi raporunu bir-
likte degerlendirerek bilirkisi raporunun aksine hiitkiim
tesis ederken, hangi hususu dayanak olarak belirtebile-
cegi, izahi gii¢ bir durum ortaya ¢ikaracaktir. Zira hakim
teknik ve 6zel bilgi olmasi sebebiyle bilirkisi raporuna
bagvurmugken, hangi teknik ve 6zel bilgiye dayanarak
bilirkisi raporunun aksine hiikiim tesis edebilecektir?
Nitekim hakim s6z konusu teknik ve 6zel bilgiye iligkin
yeterli diizeyde bilgi sahibiyse, usul ekonomisi ilkesine
uygun olarak'® zaten bilirkisi yoluna basvurmamahdir.

Aksi goriise sahip Deryal'a gore ise, bilirkisi raporu-
nun hakimi baglamayacagi, HMKnin 282. maddesin-
de “Hakim, bilirkisinin oy ve goriisiinii diger delillerle
birlikte serbestce degerlendirir.” hitkmiinde agik olarak
gosterilmigtir.* Ancak, bilirkisi gériisiiniin hakimi bag-
lamamasimin anlamu, bilirkisi gériisiine ihtiya¢ duyan
hakimin, onu goéz ardi ederek karar vermesi degildir.
Stiphesiz, hakim, dava sirasinda 6niine gelen biitiin
delilleri oldugu gibi bilirkisi delilini de, yargilamanin
hakimi sifatiyla serbestce degerlendirecek, davanin ¢6-
ziimiine olan katkisini takdir edecektir. Ancak, delilleri
serbestce takdir yetkisi sinirsiz olmadig gibi keyfi ola-
rak da kullanilmayacaktir.'®

Bu goriis Karafakih tarafindan da desteklenmektedir.
Oyleki Karafakih’e gére, hakim bilirkiginin tevdii ettigi

13 Judicial economy is one of the principles dominating

18 3. Civil Chamber of Court of Appeals, dated

her personal knowledge, s/he is obliged to send the

civil procedural law. It is an important tool serving
for the purpose of judicial proceeding, which s
regulated in the article 141 of Turkish Constitution and
inthe article 77 of Civil Code of Procedure. Judicial

economy which is one of the duties of the judge is a tool

expediting the judicial proceeding in accordance with
legal regulations and preventing proceeding to take
time longer than normal time stipulated in regulations
in addition to that it prevents unnecessary expense.
Ejder Yilmaz, Usul Ekonomisi, AUHFD, 2008, p. 243;
According to Court of Appeals, judicial economy is
one of the most substantial rules regarding security of
justice in a cheap, prompt and accurate way. Decision

of General Assembly of Civil Chambers, dated 10.4.1991

and numbered 15-91/202.

14 Deryal, p. 370.

15 Deryal, p. 371.

16 I. Hakki Karafakih, Hukuk Muhakemeleri
Usultintin Esaslart, Ankara 1952 p. 220.

17 Pekcanitez/Atalay/Ozekes, p. 531.

24.02.2014 and numbered E.2013/19342, K.2014/2744.
19 Itis stated in the decision of Supreme Court General
Assembly of Civil Chambers dated 24.12.2008 tarih
and numbered E.2008/4-734, K.2008/766 that; “All
speakers mentioned that judge is not bound by expert
report during negotiation. This issue is quite correct.
However judge cannot see himselffherself in the place
of expert. Judge cannot determine by his/her personal
knowledge defect rate which is requiring special and
technical knowledge. This idea s also supported by
other decisions of General Assembly of Civil Chambers
such as the decision dated 2.4.1986 and numbered
E.1984/4-847, K.1986/338; or the decision dated
8.111995 and numbered E.1995/19-601, K.938; the
decision dated 2.4.2003 and numbered E.2003/4-185,
K.263; the decision dated 7.3.2007 and numbered
E.2007/11-94, K.113; the decision dated 19.3.2008

and numbered E.2008/11- 262, K.260; the decision
dated 14.5.2008 and numbered E.2008/11-392, K.377.
Because judge cannot determine defect rate by his/

case file to another expert for examination. This idea
is rupported by the decisions of General Assembly of
Civil Chambers such as the decision dated 8.12.2004
and numbered E.2004/4-642, K.648; the decision
dated 2.3.2005 and numbered E.2005/11-81, K.118; the
decision dated 30.1.2008 and numbered E.2008/11-42,
K.45; the decision dated 5.11.2008 and numbered
E.2008/4- 655, K.664".

20 Asitis mentioned in the decision of General
Assembly on the Unification of Judgments dated
04.06.1958 and numbered 15/6, judges have
responsibility to conclude judicial proceeding in
minimum expense and the shortest duration in
addition to the responsibility tor ender a just verdict
inaccordancce with legal principles. Therefore judge
shall not ask expert’s opinion for issues within the limits
of jurisdiction and authority of jurisdiction shall not be
delegated to expert.
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about the involvement of the holistic approach or it is
clear that requested report will not be comprehensive
enough, the judge shall apply to a new expert examina-
tion. It is worth mentioning that a new expert examina-
tion request is a second option, namely the second stage
after the consideration of additional expert report. Sec-
ondly, if the judge requests a new expert examination,
experts shall be different persons. The last point is about
the function of new expert examination. This new ex-
perts re-examines ‘the facts’ under the case file. He shall
not apply to the previous reports or court’s decisions to
evaluate. In this sense, judge shall not request expert
examination to evaluate former expert reports. Other-
wise, it would cause to a quasi-delegation of authority
of jurisdiction, which is not possible in legal sense.?° We
consider that judges are the unique authority to evalu-
ate the expert reports so judges have roles in securing
justice in the society. B

raporu, serbestce degerlendirip takdir edebilir; ancak
hakimin takdir hakki, tanik takdiri delilinde oldugu gibi
serbest — smirsiz olmamalidir. Ciinkii hakim kendisinin
vakif olmadig1 bir bilginin aydinlatilmasi i¢in bilirkisi in-
celemesine gittiine gére, doyurucu, inandirici, gercek-
lere ve tiimiiyle kanitlanmig bilimsel verilere dayanan
bilirkisi raporunu bir tarafa birakarak kendi bilgisine
gore karar veremeyecektir. Hakim, bilirkisi raporlarim
tatmin edici bulmazsa ikinci, ticiincii ve hatta dérdiincii
bilirkisi incelemesine bile gidebilir. Bu durumda, hakim,
bilirkisi raporlarindan birisine dayanarak hiikiim kur-
mak zorundadir.*®

Aymn goriiste olan Pekcanitez/Atalay,/ Ozekes’e gore, bi-
lirkisinin raporu hakimi baglamayacaktir. Hakim bilir-
kisinin oy ve goriisiinii diger delillerle birlikte serbestce
degerlendirecektir. Ciinkii bilirkisi raporu takdiri bir
delildir. Bilirkisi raporlarinin hakimi baglamamasiyla
ilgili kural, hakimin mutlaka bilirkisi raporlarina gére
ve bilirkisi raporlar1 dogrultusunda karar verme zorun-
lulugu bulunmadig1 anlamina gelmelidir. Ancak bilirkisi
raporlarinda mutlak bir kesinlik bulundugu ve hakim ra-
pora gore karar vermesi gerekecegi yolundaki diigiince
de bilirkisi raporlarinin hakimi baglamayacag: kuralina
aykiridir.”” Bu husus Yargitay ictihatlari ile de sabittir.'®

Bilirkisi raporuna kars: farkh goriiglerin mevcut olma-
s1, uygulama hususunda da bir takim farkliliklara yol
acmaktadir. Oyleki, bazi mahkemeler tanzim edilen

13 Usul ekonomisi, medeni yargilama hukukuna
egemen olan ilkelerden biridir. Anayasanin 141,
maddesinin dordiincti fikrasinda ve Hukuk Usulii
Muhakemeleri Kanununun 77. maddesinde ifade edilen
emredici nitelikteki bu ilke, yargilamanin amacina
hizmet eden araclardan biridir. Usul ekonomisi,
yasalarda ongorilen diizenleme cercevesinde
yargilamanin kolaylastiriimasini, yargilamada
6ngortilen olagan zaman siiresinin asimamasini

ve gereksiz gider yaplimamasini amaclar ve bunu
hakime bir gorev olarak yiikler. Bkz. Ejder Yilmaz, Usul
Ekonomisi, AUHFD, 2008, 5.243; Yargitaya gore de
usul ekonomisi adaletin ucuz, cabuk ve isabetli olarak
saglanmasinin temel kurallarindandir. Yargitay HGK
10.4.1991,15-91/202.

14 Deryal, s.370.

15 Deryal, s. 371.

16 I. Hakki Karafakih, Hukuk Muhakemeleri
Usultintin Esaslari, Ankara 1952, s. 220.

17 Pekcanitez/Atalay/ Ozekes, s. 531.

18 Yargitay 3. Hukuk Dairesi'nin 24.02.2014 tarihli,
E.2013/19342 ve K.2014/2744 sayili ilami.

19 Yargitay Hukuk Genel Kurulu 24.12.2008 tarih

ve 2008/4-734E. , 2008/766K sayil kararinda;
“Muizakereler sirasinda; Tim konusmacilar hakimin
bilirkisi raporu ile bagh olmadigini dile getirmislerdir.
Bu husus cok dogrudur. Ancak, hakim kendisini
bilirkisi veya bilirkisi kurulu yerine koyamaz. Ozel veya
teknik bilgiyi gerektiren konularda sahsi bilgisi ile
kusur belirleyemez. Bu goriisii Yargitay Hukuk Genel
Kurulunun 2.4.1986 giin ve E.1984/4-847, K.1986/338;
8.11.1995 giin ve E.1995/19-601, K.938; 2.4.2003 giin
ve E.2003/4-185, K.263; 7.3.2007 giin ve E.2007/11-
94, K.113;19.3.2008 giin ve E.2008/11-262, K.260;
14.5.2008 gtin veE. 2008/11-392, K.377 sayili kararlari
da dogrulamaktadir. Hakim 6zel veya teknik bilgiyi

gerektiren hallerde sahsi bilgisi ile kusur belirlemesi
yapamayacagina gére, yeniden bilirkisi incelemesi
yaptirmasi gerekecektir. Bu goriis de Yargitay Hukuk
Genel Kurulunun 8.12.2004 giin ve E.2004/4-642,
K.648; 2.3.2005 gtin ve E.2005/11-81, K.118; 30.1.2008
giin ve E.2008/11-42, K.45; 5.11.2008 giin ve E.2008/4-
655, K.664 sayili kararlarinda vurgulanmistir.”

20 Yargitay Ictihadi Birlestirme Kuruluun 04.06.1958
giin ve 15/6 sayili Kararinda da belirtildigi tizere,
yargllama gorev ve yetkisini elinde bulunduran hakimin
hak ve adalete uygun karar vermek zorunlulugu
bulundugu gibi, davayi en az giderle ve en kisa stirede
sonuclandirmak icin kendisinden beklenilen 6zeni
gosterme yiikimiinin de varlig tartismasizdir. Bundan
dolayidir ki, bir davada yarg: gérevine giren konular
icin bilirkisi diistincesi alinamaz, yargi gérevi bilirkisiye
aktarilamaz.

GSI1199




-0>70

¥

raporlari hiikiim tesis ederken gerekcenin esas1 olarak
dikkate almakta, baz1 mahkemeler de bilirkisi raporla-
rinin takdiri delil oldugundan bahisle hukuki yorumla
delilleri degerlendirip, karar vermektedir. Doktrindeki
farklilhiklara kars: Yargitay ise hakimin, bilirkiginin oy ve
goriisiiyle bagh olmadig: hakkindaki kanun hitkmiini,
hakimin, bilirkisi raporunu degerlendirmesi sonucunda
raporu yeterli gormemesi halinde, bilirkisiden ek rapor
almasi gerektigini, bu rapor ile de tatmin olmamasi du-
rumunda yeniden bilirkisi incelemesi yaptirilmas: ge-
rektigi goriisiinii savunmaktadir.”

V. SONUC

Neticeitibariyle, doktrin ve Yargitay ictihatlari1 arasinda
goriig aykiriliklar1 mevcut olmakla birlikte, kabul edilen
ve halihazirda uygulama alanm bulan goériis rapora itiraz
edilmis olsun veya olmasin, hakim, sunulan goriisle
dogrudan bagh degildir. Kanaatimizce eger hakim, ra-
pordan kismen veya tamamen tatmin olmadiysa, iki
yola bagvurabilecektir. Bunlardan ilki, hakimin aym
bilirkisi veya bilirkisilerden, ek (tamamlayic)) goriis
almasidir. Buna karsilik, ek goriis almaktan bir fayda
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