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ABSTRACT

Along with the expansion of global economic
market, competition law infringements in-
crease as well. Both national law and Euro-
pean Union Law are affected from these vio-
lations. Infringements in question do not only
take place within the borders of the countries,
but also might have an impact on international
field because of economic and commercial ac-
tivities. In this article, whether anticompetitive,
destructive or restrictive behaviors of estab-
lished undertakings beyond the boundaries of
The Republic of Turkey are in the scope of the
forbidden activities under the Act No.4054 on
the Protection of Competition, and if they are,
the question of under which conditions they
are possible, will be evaluated. will be evaluat-
ed. Furthermore, it will be evaluated whether
there will be interference within the context of
the Act No.4054 in the event that undertakings
established in Turkey attempt to as affecting
the competition conditions in other countries’
markets such as export cartel and export ban.
In this respect, the “effects doctrine” which

OZET

Kuresel ekonomik pazarin giderek buylme-
siyle birlikte rekabet hukuku ihlalleri de art-
makta, hem ulusal hukuk hem Avrupa Birligi
Hukuku bu ihlallerden etkilenmektedir. S¢z
konusu bu ihlaller tlkelerin kendi sinirlart ice-
risinde gerceklesmekle kalmayip; uluslararasi
ekonomik ve ticari faaliyetler sebebi ile tlkeler
arasi alanda da etki dogurabilmektedir. Isbu
calismada Turkiye Cumhuriyeti sinirlart disin-
da verlesik tesebbuslerin rekabeti engelleyici,
bozucu veya kisitlayici davranislarinin 4054
saylll Rekabetin Korunmasi Hakkindaki Kanun
kapsaminda yasaklanan faaliyetler arasinda
yer alip almadig, aliyor ise bunun hangi kosul-
larda mimkin olabilecegi degerlendirilecektir.
Ayrica, Turkiye'de yerlesik tesebbislerin diger
Ulke pazarlarindaki rekabet kosullarini etkile-
yecek sekilde ihracat karteli ve ihracat yasa-
g1 gibi eylemlere girismeleri halinde yine 4054
saylll Kanun kapsaminda midahale edilip edi-
lemeyecegi incelenecektir. Bu kapsamda, re-
kabet hukuku kurallarinin, kabul edildigi tlkenin
hakimiyet alaninda bulunmayan tesebbuslerin
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implies the application of the rules of competi-
tion law for activities and contracts of under-
takings that are not under the authority of the
state where the rules are acknowledged will
be analyzed, at the same time, remarkable de-
cisions will be mentioned regarding the appli-
cation of the effects doctrine.

KEYWORDS: Effects Doctrine, Export Ban,
Export Cartel, Competition Law

I. INTRODUCTION

HE TERM OF COMPETITION THAT IS ONE OF THE
uNderlying elements of globalized liberal
economy, which refers to the race between
the local or multi-national corporations that
operate a business in goods and service mar-
kets in order to increase their profitability. A

competitive marketplace in which the buyers and the
sellers interact to set the price and consequently make
goods and service exchange is a must for sustainment
of the economic life and increase of social welfare for
the contemporary economical understanding. Besides,
a competitive market keeps producers or corporations
under constant pressure to make them offer the best
possible range of product and service with best prices.
In some cases aforementioned pressure is abolished by
some market actors through making certain agreements
or mergers and acquisitions, or through abuse of any
market member to gain more profit, as a result an unfair
advantage might be obtained by precluding the com-
petitive structure of the market. Hence states undertake
the task to create, sustain and benefit from an innova-
tive and competitive market, and they make this happen
through strict and active regulations that foresee a de-
liberate competition policy. Therefore, regulations and
international conventions have been made across the
world on both national and international level in order
to prevent these kinds of conducts which are harmful
for market’s competitive structure, to protect this struc-
ture and again administrative institutions which inspect
competition infringements on national and interna-
tional areas have been established.

As it is same all around the world, competition legisla-
tion and a competition authority have been established
in our country which embraces modern competition
comprehension, aims to encourage and sustain com-

faaliyet ve anlasmalarina uygulanmasi anlami-
na gelmekte olan “etki doktrini" degerlendirile-
cek, bununla birlikte etki doktrini uygulamasina
yonelik ©nemli kararlardan bahsedilecektir.

ANAHTAR _KELiMELER: Etki Doktrini, h-
racat Yasag), Ihracat Karteli, Rekabet Hukuku

1. GiRIS

URESELLESMi$ LiBERAL EKONOMININ TEMELINi
olusturan unsurlardan biri olan rekabet kav-
rami, mal ve hizmet piyasalarinda faaliyet
gosteren yerel veya cok uluslu sirketlerin,
karhliklarini artirmak amaciyla birbirileri-
ne karg: giristikleri yaris1 ifade etmektedir.
Alicilarin ve saticilarin fiyatlar: belirlemek ve bu sayede
mal ve hizmet aligverisini gerceklestirmek icin etkilegi-
me girdikleri rekabetci bir pazar, ekonomik hayat: siir-
diirmek ve toplumsal refah1 artirmak i¢in giintimiiz eko-
nomik anlayisinin olmazsa olmazidir. Kaldi ki, rekabetci
bir pazar, iireticileri veya sirketleri miimkiin olan en iyi
iirtin ve hizmet yelpazesini en iyi fiyatlarla sunmalari
icin stirekli olarak baski altinda tutmaktadir. Fakat s6z
konusu bu baski, kimi durumlarda bazi pazar aktorleri
tarafindan daha fazla kazang elde etme amaciyla bazi
anlasmalar yapilarak veya birlesme veya devralmalar
ile ya da bir pazar iiyesinin mevcut hakim durumunu
kotiiye kullanmasiyla ortadan kaldirilmakta ve paza-
rin rekabetci yapisinin 6niine gecilerek haksiz menfaat
elde edilebilmektedir. Dolayisiyla, yenilige acik ve reka-
betci bir pazar yapisinin olusturulmasi, siirdiiriilmesi
ve kendisinden beklenen faydanin saglanmasi gérevini
devletler iistlenmekte ve bunu bilingli bir rekabet poli-
tikas1 6ngoren siki ve etkin yasal diizenlemeler ile ger-
ceklestirmektedirler. Bundan dolay1 diinya capinda,
gerek ulusal gerekse uluslararasi diizeyde olmak {izere,
pazarin rekabetci yapisina zarar verici bu tiir davranis-
lar1 engelleyen ve pazarin rekabetci yapisini koruyan
yasal diizenlemeler ve uluslararasi anlagmalar yapilmis
ve yine yerel ve uluslararasi alanda olmak iizere rekabet
ihlallerini denetleyen idari kurumlar olusturulmustur.

Tiim diinyada oldugu gibi iilkemizde de, modern rekabet
anlayisim1 benimseyen, rekabeti tesvik etmeyi ve siir-
diirmeyi hedefleyen, pazar1 ve tiiketicileri tesebbiislerin
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petition, to protect market and consumers against the
executions of undertakings that have conscious and co-
incidental negative effects. Competition legislation and
Competition Authority primarily prohibit anticompeti-
tive agreement,! concerted action and decisions made by
undertakings regarding the abuse of dominant position
and any activities regarding merger and acquisitions
that might have negative outcome in the market.

As this matter is regulated under the Act No.4054% on
the Protection of Competition which is approved on 7
December 1994 and entered into force on 13 December
1994 by being published in Official Gazette; with the
head of “Scope”, Article 2: “Agreements, decisions and
practices which prevent, distort or restrict competition
between any undertakings operating in or affecting mar-
kets for goods and services within the boundaries of the
Republic of Turkey, and the abuse of dominance by the un-
dertakings dominant in the market, and any kind of legal
transactions and behaviour having the nature of mergers
and acquisitions which shall decrease competition to a
significant extent, and transactions related to the meas-
ures, establishments, regulations and supervisions aimed
at the protection of competition fall under this Act.”

-
)

| — -~

rekabet {izerindeki bilincli veya tesadiifi olumsuz etkile-
re sahip uygulamalarina kars1 korunmasin saglayan bir
rekabet mevzuati ve bir Rekabet Kurumu olusturulmus-
tur. Rekabet mevzuat: ve Rekabet Kurumu, bagta reka-
bete aykiri anlagsma,' uyumlu eylem ve kararlar ile teseb-
biisler tarafindan hakim durumun kétiiye kullanilmasi
ve piyasada olumsuz bir etkiye sebep olabilecek birleg-
me ve devralmalara iligkin faaliyetleri yasaklamaktadir.

Zira bu husus, 7 Aralik 1994’te kabul edilen ve 13 Ara-
lik 1994 tarihli Resmi Gazetede yayinlanarak yiiriirlii-
ge giren 4054 sayil1 Rekabetin Korunmasi1 Hakkinda
Kanun’un (“4054 sayili Kanun”)? “Kapsam” baghkli 2.
maddesinde; “Tiirkiye Cumhuriyeti stnirlart icinde mal
ve hizmet piyasalarinda faaliyet gésteren ya da bu piya-
salart etkileyen her tiirlii tesebbiisiin aralarinda yaptigi
rekabeti engelleyici, bozucu ve kisitlayict anlagsma, uygu-
lamave kararlar ile piyasaya hdkim olan tesebbiislerin bu
hakimiyetlerini kétiiye kullanmalart ve rekabeti 6nemli
olciide azaltacak birlesme ve devralma niteligindeki her
tiirlii hukuki islem ve davramiglar, rekabetin korunmasi-
na yonelik tedbir, tespit, diizenleme ve denetlemeye iligkin
islemler bu Kanun kapsamina girer” denilmek suretiyle
diizenlenmistir.
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However, even though competition law rules and com-
petition supervising institutions have more teeth in
national and international fields in recent years; as a
result of international integration and liberal economic
structuring, effects of multi-national corporations, de-
pending on their own power, expand to arelatively large
spectrum and influence of commercial and economic ac-
tivities cannot be restricted by political or geographical
boundaries anymore. In other words, as the accessibility
of markets and -with international players- entrance of
goods increase; any anticompetitive, disruptive or re-
strictive conducts of undertakings or association of un-
dertakings established in a country might affect another
country’s market in a negative manner. Thus competi-
tion law regulations, by their nature, are defined based
on infringements’ impacts and accordingly competition
infringements, occur as a consequence of the impact’s,
which is restrictive of competition, emerging on the
market.?

Ancak, her ne kadar rekabet hukuku kurallari ile rekabe-
ti denetleyici kurumlar son yillarda yerel ve uluslararasi
alanda agirhiklarini artirsa da; uluslararasi entegrasyon
ve liberal ekonomik yapilanmalarin bir sonucu olarak
cok uluslu sirketlerin etkileri, sirketin giiciine bagl ola-
rak oldukea genis bir yelpazeye yayilmakta ve artik tica-
ri ve ekonomik faaliyetlerin etkileri politik veya cografi
simirlarla simirlandirilamamaktadir. Diger bir ifadeyle,
piyasalarin acilmasi ve gelismekte olan pazarlara giren
uluslararasi oyuncular ile mallarin girisi arttikca, bagka
bir iilkede kurulu herhangi bir tesebbiis veya tesebbiis
birliginin rekabeti engelleyici, bozucu veya kisitlayici
bir etkiye sahip davraniglari, diger bir iilkenin piyasasini
olumsuz etkileyebilmektedir. Bu sebepledir ki rekabet
hukuku kurallari, nitelikleri geregi, ihlalin etkileri esas
alinarak tamimlanmakta ve bu dogrultuda rekabet ih-
lalleri, pazar {izerinde dogan rekabeti sinirlayici etkinin
sonucu olarak ortaya cikmaktadir.?
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In addition, it comes to the fore whether it is possible
to apply competition law regulations abroad in case the
effects of competition infringement occur in a different
country rather than the one that restrictive trade ac-
tions become fact, and if it is, “within the scope of inter-
national law principles, by which institution and under
whatever conditions this power will be used” is an issue.
Indeed, pursuant to the territoriality principle, which is
among the fundamental international law principles, a
state can only apply its own national rules of law within
the borders of its country.* However, according to the
justification of Article 2 of the Act No.4054 which the
scope of the law is determined, it is stated that the con-
cept named as “effects doctrine” in the competition law
literature has been adopted, in another saying, under-
takings which have their headquarters out of Turkish
Republic borders but operate in this area are also within
the context of the Act. Thereunder, in order for the an-
ticompetitive, disruptive and restrictive actions that are
executed by the undertakings established beyond Turk-
ish borders to be considered under the Code No.4054,
actions in question must have a negative impact on
goods and service markets in Turkey.

Within the extent of this article, firstly the “effects
doctrine” which establishes the implementation of the
competition law rules out of the country will be ana-
lyzed within the frame of Turkish competition law, then
Competition Board’s and Council of State’s approach in
practice will be examined.

Il. THE EFFECTS DOCTRINE

The effects doctrine means the application of compe-
tition law regulations to undertakings’ activities and
agreements that are not under the domain of the state
which is where competition law rules are accepted.
Within this framework, the effects doctrine is an excep-
tion of an abovementioned territoriality principle. Yet
states in the context of the effects doctrine are vested
with the jurisdiction for actions outside their judicial
and executive domain due to purely negative conse-
quences that arise in their own territory. Concordantly,
the principle of the effects doctrine overlaps the pur-
pose of the competition law when international extent
of economic and commercial activities is taken into con-
sideration.

As it is stated above, according to the Act numbered
4054 Article 2: Any restrictive actions or agreements

Bununla birlikte, rekabet ihlallerinin etkisinin, reka-
beti kisitlayic1 davranisin gerceklestigi {ilkeden farkh
bir iilkede gerceklesmesi halinde, rekabet hukuku ku-
rallarinin iilke diginda uygulanmasinin miimkiin olup
olmadigl, miimkiin ise bu yetkinin uluslararas1 hukuk
prensipleri cercevesinde ne sekilde ve hangi kurum
tarafindan kullanilacagi sorunu giindeme gelmekte-
dir. Gergekten de, uluslararas1 hukukun temel ilkeleri
arasinda yer alan iilkesellik ilkesi geregince, bir devlet
ulusal hukuk kurallarini ancak kendi {iilkesi sinirla-
11 icerisinde uygulayabilmektedir* Ancak, 4054 sayili
Kanun’un kapsaminmin belirlendigi 2. maddesinin ge-
rekcesinde, rekabet hukuk literatiiriinde “etki doktrini”
olarak adlandirilan kavramin benimsendigi, diger bir
ifadeyle merkezleri Tiirkiye Cumhuriyeti sinirlar: digin-
dabulunan, fakat Tiirkiye'de faaliyet gosteren tegebbiis-
lerin de Kanun kapsamina alinmig oldugu belirtilmis-
tir. Bu hiikiim cercevesinde, Tiirkiye sinirlar 6tesinde
kurulu tegebbiisler tarafindan gerceklestirilen rekabeti
engelleyici, bozucu veya kisitlayic1 davraniglarin 4054
say1l1 Kanun kapsaminda degerlendirilebilmesi i¢in, s6z
konusu davraniglarin Tiirkiye’deki mal ve hizmet piya-
salarini olumsuz etkilemesi gerekmektedir.

Bu makale kapsaminda, rekabet hukuku kurallarinin
iilke disinda uygulanabilmesini 6ngéren “etki doktrini”,
once Tiirk rekabet hukuku cercevesinde incelenecek,
ardindan Rekabet Kurulu'nun ve Danigtay’in uygulama-
daki yaklasimi degerlendirilecektir.

1. ETKi DOKTRINIi

Etki doktrini, rekabet hukuku kurallarinin kabul edil-
digi tilkenin hakimiyet alaninda bulunmayan tegebbiis-
lerin faaliyet ve anlagmalarina uygulanmasi anlamina
gelmektedir. Bu cercevede etki doktrini, yukarida belir-
tilen iilkesellik ilkesine bir istisna tegkil etmektedir. Zira
etki doktrini kapsaminda devletler, yargisal ve yonetsel
hakimiyetleri disinda bulunan eylemleri, salt olumsuz
sonuglarinin kendi iilke sinirlari icerisinde dogmasi se-
bebiyle, yargilama yetkisini haiz olmaktadir. Bu baglam-
da etki doktrini prensibi, ekonomik ve ticari faaliyet-
lerin uluslararas1 boyutu dikkate alindiginda, rekabet
hukukunun amaciyla tam anlamiyla értiigmektedir.

Yukarida ifade edildigi iizere, 4054 sayili Kanun’un 2.
maddesine gére Tiirkiye Cumhuriyeti smirlar1 icin-
deki piyasalarda faaliyet gosteren ya da bu piyasalari
etkileyen her tiirlii tesebbiisiin aralarinda yaptig1 re-
kabeti kisitlayici islem ve davramiglar Kanun kapsami-
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between any undertakings that have an effect on mar-
ket or operate in markets within the borders of Turkish
Republic are within the context of the code. According
to this provision, independently of the rule that Turkish
Republic statutes shall be applied within its territory,
while disregarding “venue” where restrictive trade ac-
tions take place and also effect goods and service mar-
kets in a negative way within Turkey borders, or “the
place where undertakings established” which execute
these conducts and arising of restrictive effect in Tur-
key market is adequate in respect to enforcement of
this act. So, for the main requirement for the correlation
between enforcing competition law regulations’ extra-
territorially and international public law rules, there has
to be areasonable causal connection, in other words, an
effect.° However, there is no clear regulation neither in
Turkish Competition Law regulations nor in referenced
EU legal acquis regarding which criteria should be used
in order to measure the impacts of undertakings’ re-
strictive trade actions. Albeit, as long as it complies with
the concrete case, criteria regarding impact’s being “di-
rect”, “significant” and “objective/foreseeable” can be
based upon.®

About which agreements that will be counted as a re-
strictive trade practice, it is stated in justification of
the Act No.4054 Article 4, second paragraph; with the
provision “Restrictive trade practices can be vertical or
horizontal agreements. Agreements which are made on
the same level, are called horizontal agreements and it is
accepted that these type of agreements have destructive
impact on competition, per se. Based on this approach, the
most common restrictive trade agreements are counted
as an example in the second paragraph of the article and
it is emphasized that these type of agreements are for-

na girmektedir. Bu hiikme gore, Tiirkiye Cumhuriyeti
kanunlarmin Tiirkiye sinirlar: icerisinde uygulanacag:
kuralindan bagimsiz olarak, Tiirkiye sinirlar: icerisin-
deki mal ve hizmet piyasalarini olumsuz etkileyen reka-
beti kisitlayic: davraniglarin “gerceklestirildigi yere” ya
da bu davranislar1 gerceklestiren “tesebbiislerin kurulu
bulundugu yere” bakilmaksizin, rekabeti kisitlayici et-
kinin Tiirkiye pazarinda ortaya ¢ikmasinin Kanun'un
uygulanmasi bakimindan yeterli oldugu anlagilmak-
tadir. Zira rekabet hukuku kurallarimin iilke dis1 uygu-
lanmasimin uluslararasi kamu hukukunun esaslar ile
bagdagmasinda temel kosul, bu baglantiy1 mesru kilacak
uygun illiyet baginin, yani etkinin bulunmasidir.® Ancak,
Tiirkiye disinda yerlesik tesebbiislerin rekabeti kisitla-
yicl davramiglarinin Tiirkiye piyasalarina etkisinin 61-
ciilebilmesi icin hangi kriterlerin uygulanmas: gerektigi
konusundaise, gerek Tiirk Rekabet Hukuku mevzuatin-
da gerek mehaz AB miiktesebatinda acik bir diizenleme
bulunmamaktadir. Fakat somut olayin 6zelliklerine uy-
gun oldugu ol¢iide, etkinin “dogrudan”, “6nemli (“sig-
nificant”, kayda deger)” ve “amaclanmig/6ngoriilebilir”
olmasina iligkin kriterler esas alinabilmektedir.®

Hangi anlagmalarin rekabeti kisitlayici anlagmalar
olarak kabul edilecegine iliskin olarak, 4054 sayili
Kanun'un 4. maddesinin gerekcesinin ikinei paragra-
finda; “Rekabeti kisitlayict anlasmalar dikey veya yatay
anlasmalar seklinde olabilmektedir. Ayni seviyede yapi-
lan anlagmalarayatay anlagsma denmelite ve bu tiir anlas-
malarin bizatihi rekabeti bozucu etkilerinin oldugu kabul
edilmektedir. Bu gériisten hareketle maddenin ikinci fik-
rasinda en sik rastlanan rekabeti sinirlama anlagmalart
ornek olarak sayilmis ve bu tiir anlasmalarin bizatihi
yasak oldugu vurgulanmigtir.” hiitkmiine yer vererek ya-
tay anlagsmalarin dogrudan rekabet kurallarinin ihlalini

1Chris Noonan, The Emerging Principles of
International Competition Law,

Oxford University Press, 2008.

2 The Act numbered 4054 which was added to our
legislation for the purpose of preventing agreements,
decisions, coordinated actions that are restrictive
Jdisruptive and obstructive of competition and abuse
of adominant position, and therefore protect the
competition on the market; was prepared as based
on the European Community Competition Rules, basic
principle and practice. In this regard, we can say
that it is impossible to consider Turkish Competition
Law legislation as separate from the European Union

Competition Law legislation. Since Act numbered
4054, not only contains the provisions regarding
competition and specialization area of the Treaty on
the Functioning of the European Union (“TFEU") (as
its former name is Treaty establishing the European
Community (TEC)) rigorously (as old TEC articles 81
and 82, as recently TFEU articles 101and 102), it also
reflects the Community legislation substantially with
its regulations regarding the application.

3 Giilcin Dere, Uluslararasi Hukuk Baglaminda
Rekabet Otoritelerinin Yetki Sorunu ve Tarkiye Icin
Coztim Onerileri, Thesis of Expertise for Turkish
Competition Authority, No. 127, Ankara 2012, p.2.

4 Cemal Sanl, Milletlerarasi Ozel Hukuk,

5th Edition, Istanbul 2016, p.71.

5Dere, p.11.

6 Competition Board Decision (“CBD”),

dated 16.12.2015 and numbered 15-44/740-267.

7 CBD, dated 29.04.2009 and numbered
09-20/404-99.

8 Nazmi Ocak, Rekabet Hukukunda Tesebbiisler
ve Tesebbiislerin Hakim Durumunun Tespiti, PHD
Dissertation, Marmara University Institute of Social
Sciences, Istanbul 2016, p. 259.
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bidden on their own.”, it is underlined that horizontal
agreements outrightly constitute as competition law in-
fringement. Nevertheless on vertical agreements, which
are “exclusive sale agreements” that main seller sells to
one or limited number of sellers, restrictive or disrup-
tive effects can be observed as well. Primary restrictions
for vertical agreements: (i) the enclosing of the buying
market for competitors, due to certain buyers’ inability
to supply goods or services from certain suppliers in re-
lated market (ii) the convenience to cooperate against
competition at a level of reseller or supplier when most
or all competing suppliers restrict the number of buyers,
and iii) reducing or eradication of in-brand competition
since there will be less resellers;” can manifest in these
ways. Finally, at this juncture it should be understood
that in order for any action disruptive or restrictive for
competition to be considered within the scope of the
Act. No 4054, undertakings’ restrictive or disruptive
goals for the goods and services market that are within
the boundaries of Turkey should be identified through
aforementioned agreements or, even if these kind of
goals cannot be identified, these effects should emerge
or potential for emergence has to exist.

In this context, consideration within the scope of Turk-
ish Competition Board’s jurisdition, by the acceptance
of Turkish Competition Authority, for anticompetitive
for anticompetitive actions of undertakings that are es-
tablished out of Turkish boundaries, can appear in mul-
tiple forms. For instance, existence of affiliates settled
in Turkey of a foreign undertaking or performed activi-
ties that are of a subsidiary settled in Turkey of a foreign
conglomerate or forming a cartel of undertakings which
export to Turkey by setting the price of exported goods,
are issues that are within the framework of this Code.®

tegkil edecegi vurgulanmigtir. Bununla birlikte, ana sati-
cinin tek ya da sinirh sayida saticiya satig yaptigi “miin-
hasir satig anlagmalar1” gibi dikey anlagsmalarda da reka-
beti kisitlayici ya da bozucu etkiler goriilebilmektedir.
Dikey anlagmalarda goriilen baglica rekabet sinirlama-
lary; (i) belirli alicilarin, ilgili pazardaki belirli saglayici-
lardan mal ve hizmet tedarik edememesi sebebiyle alim
pazarimin rakiplere kapatilmasi, (ii) rakip saglayicilarin
¢ogu veya tamamu alici sayisini sinirladig zaman, yeni-
den satic1 diizeyinde veya saglayici diizeyinde rekabet
karsit1 igbirligi yapilmasinin kolaylagmasi ve (iii) daha
az yeniden satici s6z konusu olacagindan marka ici re-
kabetin azalmasi veya ortadan kalkmasi” seklinde s6z
konusu olabilmektedir. Nihayet, bu noktada anlagilmasi
gereken, rekabeti engelleyici veya kisitlayici bir davra-
nisin 4054 sayil1 Kanun kapsamina girebilmesi i¢in, s6z
konusu anlagmalar ile tegebbiislerin dogrudan Tiirkiye
simrlar icerisindeki mal ve hizmet piyasalarindaki re-
kabeti kisitlayic1 veya engelleyici bir amaclarinin tespit
edilmesi gerekmekte veya boyle bir amag¢ tespit edile-
mese bile bu etkinin dogmas1 ya da potansiyel olarak
dogmasinin muhtemel olmasi gerekmektedir.

Bu cercevede, Tiirkiye siirlar1 disinda kurulu tegeb-
biislerin rekabeti engelleyici davraniglarimin Tiirk
Rekabet Kurumu tarafindan Kurul’un yetki alani kap-
saminda sayilabilmesi cesitli sekillerde ortaya cikabil-
mektedir. Ornegin, yabanci bir tegebbiisiin Tiirkiye’de
yerlesik istiraklerinin bulunmasi veya yabanci bir sir-
ketler toplulugunun Tiirkiye’de yerlesik yavru sirketi-
nin gerceklestirdigi faaliyetler ya da Tiirkiye’ye ihracat
yapan tegebbiislerin ihra¢ edilen mallarin fiyatini be-
lirleyerek bir kartel olusturmalari, Kanun kapsamina
girmektedir.®

1Chris Noonan, The Emerging Principles of
International Competition Law,

Oxford University Press, 2008

2 Mal ve hizmet piyasalarindaki rekabeti engelleyici,
bozucu veya kisitlayici anlasma, karar ve uyumlu
davranislar ile hakim durumun kétiye kullanilmasini
onlemek ve béylelikle pazarda rekabetin korunmasini
saglamak amaclyla mevzuatimiza kazandirilan 4054
sayil Kanun, Avrupa Toplulugu rekabet kurallari, temel
ilkeleri ve uygulamalari esas alinarak hazirlanmistir.
Bu baglamda, Tiirk Rekabet Hukuku mevzuatinin
Avrupa Birligi Rekabet Hukuku mevzuatindan bagimsiz
olarak degerlendirilmesinin miimkiin olmadigini

acikca soyleyebiliriz. Zira 4054 sayili Kanun, Avrupa
Birliginin isleyisine Dair Anlasmanin (“ABIDA”) (eski
adiile Avrupa Topluluk Anlasmasi (ATA)) rekabet ve
yogunlasma alanlartile ilgili hiktmlerini (eski ATA 81 ve
82. maddeler, yeni ABIDA 101ve 102. maddeler) birebir
icerdigi gibi, uygulamaya liskin diizenlemeleri itibariyla
da Topluluk mevzuatini 6nemli ¢lctide yansitmaktadir.
3 Giilgin Dere, Uluslararasi Hukuk Baglaminda
Rekabet Otoritelerinin Yetki Sorunu ve Turkiye icin
Coziim Onerileri, Rekabet Kurumu Uzmanlik Tezi,

No. 127, Ankara 2012, s.2.

4 Cemal Sanli, Milletlerarasi Ozel Hukuk,

5. Baski, Istanbul 2016, s.71.

5Dere, s.11.

6 Kurul'un, 16.12.2015 tarihli ve 15-44/740-267

sayili karari.

7 Kurul'un, 29.04.2009 tarihli ve 09-20/404-99

sayili karari.

8 Nazmi Ocak, Rekabet Hukukunda Tesebbiisler
ve Tesebbiislerin Hakim Durumunun Tespiti, Doktora
Tezi, Marmara Universitesi, Sosyal Bilimler Enstitiistl,
istanbul 2016, s. 259.
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However, even if undertakings established abroad do
not have an affiliate, distributor or subsidiary within the
borders of Turkey, any actions of aforementioned un-
dertakings that constitute competition violation in the
market of goods and services can be taken under review
by the Board. One of the decisions made by Board which
should be noted is the imported coal decision regarding
this topic.’ In aforementioned decision, Competition
Board launched an investigation with the claim that
collusions restrictive of competition have been made
regarding the market of imported lump coal by an in-
ternational cartel, solely for the reason that the effect
restrictive of competition emerged on Turkish Market,
regardless of whether concerned undertakings are lo-
cated in Turkey, or even if they have any subsidiary in
Turkey, by referring to the effects doctrine. Within the
framework of the effects doctrine, in the Board deci-
sion, the plea of one of the cartel members who settled
abroad regarding; “it made coal delivery as FOB and CIE,
it made no sale in Turkish territory, all agreements con-
cerning selling of coal to Turkish Corporations were made
out of Turkey” was not accepted.”® In another decision"
Competition Board- in respect to the taking over of %50
share and partnership of an undertaking settled abroad
by another undertaking also settled abroad and operat-
ingin the market of “thermoplastic resin”-, due to the fact
that undertakings’ Turkey revenues exceed 5 million TL
and transfer transaction creates an horizontal relation
between parties, reached the conclusion that aforemen-
tioned action would be effective on Turkish market and
therefore decided that it is subject to permission of the
Board. However, on the examination, the conclusion
that aforementioned action would not lead to creation
of a dominant position or strengthening of an existing
dominant position was reached.

In another Board decision within the framework of the
effects doctrine, it was came to conclusion that the Act
No.4054 Article 4 has been violated by price fixing in the
air transportation market between Germany and Tur-
key through the distribution agreements made between
SunExpress and Condor. According to the Board ex-
amination, it is stated that violation practices between
SunExpress and Condor did not only emerge in an effec-
tive way on German market but also on Turkish market
and agreements in question affected goods and services
market of Turkey.

When it comes to Board decisions made concerning
export cartels, it is seen that interfering occur when it

Ancak yurt diginda kurulu tesebbiislerin Tiirkiye sinir-
lar1icerisinde bir igtiraki, distribiitérii veya yavru sirketi
bulunmasa dahi, s6z konusu tesebbiisiin Tiirkiye’deki
mal ve hizmet piyasalarinda rekabet ihlali tegkil edecek
tiim davraniglar1 Kurul tarafindan inceleme altina ali-
nabilecektir. Bu konuda Kurul tarafindan verilmis 6nem
arz eden kararlardan biri Ithal Komiir kararidir.® S6z
konusu kararda, uluslararasi bir kartel tarafindan ithal
parca komiir piyasasi ile ilgili rekabeti kisitlayic: anlag-
malar yapildig1 iddiasiyla Rekabet Kurulu, ilgili teseb-
biislerin Tiirkiye’de bulunup bulunmadiklarina ve hatta
Tiirkiye’de bagh kuruluglar: olup olmadigina bakmaksi-
z1n, salt rekabeti kisitlayici etkinin Tiirk pazarinda ger-
ceklesmesi sebebiyle, etki doktrinine atifta bulunarak
sorusturma baglatmistir. Kurul kararinda, kartelin yurt
disinda yerlesik iiyelerinden birinin; “komiir teslimatla-
rini FOB ve CIF bazda yaptigy, Tiirkiye topraklarinda hi¢
satis yapmadigu, Tiirkiye sirketlerine komiir satigt ile ilgi-
li biitiin satis anlagmalarimin Tiirkiye disinda yapildigr”
yoniinde savunmasi, etki doktrini ¢ercevesinde kabul
edilmemigtir.’® Bir bagka kararinda" ise Rekabet Kuru-
lu, “plastik recine” piyasasinda faaliyet gosteren yurt di-
sinda yerlesik bir tegebbiisiin, yine yurt disinda yerlesik
bagka bir tesebbiisiin %50 hissesini ve ortaklik kontro-
liinii devralmasiyla ilgili olarak, tesebbiislerin Tiirkiye
cirolarimin 5 milyon TL’yi agmasi ve devir isleminin ta-
raflar arasinda yatay bir iligki olusturmasi sebebiyle, s6z
konusu iglemin Tiirkiye piyasasini etkileyecegi kanisina
vararak Kurul’un iznine tabi olduguna karar vermistir.
Ancak yapilan incelemede s6z konusu islemin ilgili pa-
zarda hakim durum yaratilmasina veya mevcut hakim
durumun giiclendirilmesine yol agmayacag) kanaatine
ulagilmigtir.

Etki doktrini ¢ercevesinde diger bir Kurul kararinda'
ise, Sunexpress ile Condor arasinda akdedilen dagitim
anlagmalar: ile Almanya ve Tirkiye arasindaki hava-
yolu tagimacilig1 pazarinda fiyat tespiti yapilarak 4054
sayill Kanun’un 4. maddesinin ihlal edildigi kanaatine
varilmigtir. Kurul tarafindan yapilan incelemede, Su-
nexpress ile Condor arasinda gerceklestirilen ihlal uy-
gulamalarinin, yalnizca Almanya pazarinda degil, Tiirk
pazarinda da etki doguracak sekilde gerceklestirilmis ol-
dugu ve s6z konusu anlagmalarin Tiirkiye’deki mal veya
hizmet piyasalarim etkiledigi belirtilmigtir.

Kurul tarafindan ihracat kartellerine iligkin olarak ve-
rilen kararlarda ise, ihracat karteli olugturan tesebbiis-
lere, yalnizca aralarinda gerceklestirilen bilgi aligverisi
dahil her tiirlii igbirliginin Tiirkiye piyasasinda rekabeti
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is identified that national and international activities
have a restrictive effect on competition, on conditions
that any kind of cooperation, including the information
interchange with only themselves, serve as a purpose
restrictive of competition in Turkish market or in case
an export cartel is established as a “veil” for an internal
market cartel.

Besides that, in some cases, export prohibition agree-
ments between undertakings which may have a restric-
tive effect on competition might also be forbidden with-
in the scope of the Act N0.4054. In order to consider the
export prohibition agreements within the scope of this
act, existence of circumstances like reestablishment of
conditions regarding exchange of any goods and services
between undertakings or dividing up or control of mar-
ket factors or prevention of an undertaking’s independ-
ent actions are sought. Since the export prohibitions
among undertakings affect foreign country markets as
first, pursuant to the effects doctrine, are only deemed
as within the context of the Code N0.4054 Article 2 in
case they create an effect on goods and services mar-
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kisitlayici bir amaca hizmet etmesi veya bir ihracat kar-
telinin i¢ piyasadaki kartele “perde” olarak kurulmasi
kosullarina bagh olarak, yurt ici ve yurt dis1 faaliyetleri-
nin rekabeti kisitlayici etkilerinin tespit edilmesi halin-
de miidahale edildigi goriilmektedir.

Bununla birlikte, baz1 durumlarda tesebbiisler arasin-
da rekabeti kisitlayici bir etki yaratabilen ihracat yasagi
anlasmalar1 da 4054 sayili Kanun kapsaminda yasak-
lanabilmektedir. Thracat yasag1 anlagmalarimin Kanun
kapsaminda degerlendirilebilmesi icin, tesebbiisler
arasinda herhangi bir mal veya hizmetin alim satim ile
ilgili kogullarin yeniden belirlenmesi veya piyasa unsur-
larinin paylagilmasi veya kontrolii ya da bir tesebbiisiin
bagimsiz davramglarinin engellenmesi gibi kogullarin
varligl aranmaktadir. Zira tesebbiisler arasindaki ihra-
cat yasaklari, ilk olarak yabanci iilke piyasalarim etkile-
diginden, etki doktrini uyarinca, Tiirkiye mal ve hizmet
piyasalarinda bir etki yaratmasi durumunda ancak 4054
saylli Kanun’un 2. maddesi kapsaminda degerlendiril-
mektedir. Makalenin bu kisminda Rekabet Kurulu tara-
findan, tesebbiisler arasinda akdedilmig ihracat yasag:

GSII15




==0>»7

ket. In this part of the article, what will be discussed is,
in which aspects that agreements which consist of ex-
port prohibitions between undertakings will be subject
to reassessment and an important current Board deci-
sion concerning this issue and also Council of State’s ap-
proach to the aforementioned decision.

lil. BOARD DECISIONS AND APPROACH OF CO-
UNSIL OF STATE ABOUT EXPORT PROHIBITION

The provision which regulated export prohibition of an
agreement made between two undertakings operating
in pharmacy sector of Turkish market became a subject
of a preliminary investigation which was conducted by
the Board in 2010. Within the scope of the investigation,
pharmaceutical company Roche, in order to supply the
requested products from itself, imposed the signature
of the contract”® which included sales ban regulation
and refused to give products to Corena pharmaceutical
warehouse since Corena did not accept the conditions
and refrained from signing the agreement. Also within

iceren bir sézlesmenin hangi acilardan inceleme konusu
yapildig1 ile Kurul'un konuyla ilgili 6Gnem arz eden giin-
cel bir kararina ve s6z konusu bu karara iligkin Danistay
yaklagimina yer verilecektir.

lil. iIHRACAT YASAGI iLE iLGILi KURUL KARARI
VE DANISTAY YAKLASIMI

Tiirkiye piyasasindailac sektoriinde faaliyet gosteren iki
tegebbiis arasinda akdedilen s6zlesmenin ihracat yasa-
gim1 diizenleyen hitkmii Kurul tarafindan 2010 yilinda
yiiriitiilen bir 6n aragtirmanin konusu yapilmigtir. So-
rusturma kapsaminda, ila¢ firmasi Roche, kendisinden
talep edilen {iriinlerin tedariki i¢in, yurt digina satis ya-
sag1 diizenlemesi iceren sdzlesmenin® imzalanmasini
sart kosmus olup, bu sart1 kabul etmeyerek s6zlesmeyi
imzalamaktan imtina eden Corena Ecza Deposuna
iiriin vermeyi reddetmistir. Ayrica sorusturma kapsa-
minda Corena tarafindan iddia edildigi iizere, Roche, di-
ger ecza depolarinin da Roche marka iiriinleri Corena’ya
satmasina engel olmustur.
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the extent of the investigation, as it is claimed by Corena,
Roche obstructed the selling of Roche branded products
by other pharmaceutical warehouses as well.

Two aspects were evaluated in the examination of Board.
First one is the imposing of prohibition to sell abroad
through the agreement; second one is the rejection of
Corena’s demands by other pharmaceutical warehous-
es. Pursuant to the Board decision, inclusion of restric-
tion to regions and to people that seller can make sale to
in a vertical agreement, in other words, any kind of ac-
tion and agreement of seller regarding reestablishment
of the resell requirements, is clearly within the context
of the Act No. 4054 as it is stated. At this point, the mat-
ter which should be noted is that ban of abroad sale was
brought to warehouses by agreement in question but
same condition was not brought for the Turkish Market.
Therefore, the effect of constraint which was brought by
aforementioned prohibition to pharmaceutical ware-
house should be evaluated and it should be analyzed as
whether it has effect on Turkey’s human pharmaceuti-
cal product market.

According to the Board decision,* on the grounds that
the provision of agreement between parties which reg-
ulates export prohibition would not have an effect on
Turkish Market and would not be considered within the
scope of the Act numbered 4054, Article 2 and therefore
infringement did not exist. The Board has rejected the
claim regarding Roche was pressuring other pharma-
ceutical warehouses to prevent the distribution of phar-
maceutical product to Corena in the investigation since
relevant documents and information regarding the is-
sue did not reach them. Thereby, if there was access to
sufficient document and information, prevention of
other pharmaceutical warehouses to supply medicine to
Corena on the grounds that they demanded these prod-
ucts for the purpose of export could be deemed as com-
petition infringement.

Upon appeal of the aforementioned Board decision by
complainant pharmaceutical warehouse, the appointed
investigation judge and prosecutor of State Council de-
livered an opinion for the Board decision was accurate
for the reason that the restriction imposed on export
would not be effective on Turkish human pharmaceuti-
cal product market. Despite this, the Council of State'
reversed the aforementioned Board decision. Council of
State in its reversal, has indicated the following: in the
inquiries and investigations which would be carried out

Kurul tarafindan yapilan incelemede, iki husus deger-
lendirilmigtir. Bunlardanilki, s6zlesmeile yurt disinasa-
t1s yasagi getirilmesi, ikincisi ise Corena’nin taleplerinin
diger ecza depolar: tarafindan reddedilmesidir. Kurul
kararinda, bir dikey anlagmada alicinin satis yapabile-
cegi bolgelere ve kisilere iliskin kisitlama getirilmesini,
diger bir ifadeyle, alicinin yeniden satis kogullarinin be-
lirlenmesine yonelik her tiirlii davrams ve anlagmanin
acik bir bicimde 4054 say1l1 Kanun’un kapsaminda oldu-
gu belirtilmistir. Bu noktada 6nem arz eden husus sudur
ki, s6z konusu sozlesme ile depolara yurt digina satig
yasag getirilmis, ancak ayni kosul Tiirkiye piyasasi i¢cin
getirilmemistir. Dolayisiyla, s6z konusu yasak ile ecza
deposuna getirilen kisitlamanin etkisi degerlendirilmeli
ve yasagin Tiirkiye begeri ila¢ piyasasinda etki dogurup
dogurmayacagi ¢oziimlenmelidir.

Kurul tarafindan verilen kararda,** taraflar arasindaki
sozlesmenin ihracat yasagim diizenleyen maddesinin
Tiirkiye ilac piyasasina etki dogurmayacag: gerekeesiy-
le 4054 sayili Kanun’un 2. maddesi kapsaminda deger-
lendirilemeyecegi ve dolayisiyla rekabet ihlali olmadig:
sonucuna varilmigtir. Kurul, Roche’un diger ecza depo-
larina baski yaparak Corena’ya ila¢ verilmesinin engel-
lendigi iddias1 ise yapilan incelemede bu konuyla ilgili
belge ve bilgiye ulasilamadig gerekeesiyle reddetmistir.
Dolayisiyla, yeterli belge ve bilgiye ulasilmis olsa idi, di-
ger ecza depolarimin Corena'ya ilac tedarik etmelerinin
ihracat amaciyla bu ilaclari talep ettigi gerekcesiyle Roc-
he tarafindan engellenmesi rekabet ihlali olarak goriile-
bilecekti.

Sikayetci ecza deposunun séz konusu Kurul kararim
temyiz etmesi iizerine dosyada gorevli Danigtay tetkik
hakimi ve savcisi ihracata yonelik olarak getirilen ki-
sitlamanin Tiirkiye begeri ila¢ pazarin etkilemeyecegi
gerekeesiyle Kurul kararinin yerinde oldugu yo6niinde
goriis bildirmislerdir. Buna ragmen Danistay'® s6z konu-
suKurul kararini iptal etmigtir. Danmistay iptal kararinda,
Rekabet Kurulu tarafindan yapilacak inceleme ve sorus-
turmalarda, rekabet kurallarini ihlal eden eylem, karar
ve anlagmalarin mevcut olmadiginin hicbir sekilde kus-
kuya yer birakmayacak sekilde ortaya c¢ikarilmasinin
zorunlu olduguna, Rekabet Kurulu tarafindan tiim iddia
ve delillerin resen aragtirilmasi gerektigine, taraflarca
Kurum’a sunulan veya Kurum tarafindan elde edilen bil-
gi ve bulgularda bir noksanlik olmasi halinde, s6z konu-
su noksanligin giderilmesi i¢in kapsaml bir sekilde bir
sorusturma baglatilmasina, aksi takdirde rekabet kural-
larinin ihlal edildigine iliskin iddialarin acikliga kavus-
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by Competition Board, it is mandatory to be proven be-
yond any doubt that there are no actions, decisions and
agreements which infringe competition rules, every al-
legation and evidence has to be reviewed ex-officio by
Competition Board, in case there is an inadequacy on
documents and findings that are presented by parties
to the Authority or obtained by the Authority itself, it is
necessary to start a thorough investigation in order to
remove the inadequacy in question, otherwise nonclari-
fication of allegations regarding the violation of compe-
tition rules wouldn’t serve the purpose of protecting the
competition and within this framework there should be
a more detailed investigation by getting more informa-
tion and documents in order to determine the effects
of export prohibition on Turkish market; and finally on
inquiries and investigations made by the Board, it is nec-
essary to evaluate by reaching satisfactory information
and documents which show that there is no infringe-
ment. In this decision, we can see that Council of State
used its established case-law regarding the direction of
“nonexistence of competition infringement should be
substantiated as left with no room for doubt, otherwise
it is obligatory to open an investigation” one more time.

On the other hand, in this decision of the Council of
State, there are some noteworthy findings with regard
to the scope and application range of the effects doc-
trine: for the export prohibition which was considered
as bearing no effect on Turkish market by the Board,
Council of State decided as following: “It is clear, that
all allegations submitted by plaintiff on request of com-
plaint would have an effect on Turkish markets within
the context of the act.” Regarding the claim -which was
overruled on the ground that sufficient documents and
information were not reached- that Roche prevented
the supply of medicine to Corena by pressuring other
pharmaceutical warehouses, it expressed that evidence
which fall into appendix of plaintiff’s complaint petition
should be evaluated with a serious investigation.

turulmamasinin rekabetin korunmasi amacina hizmet
etmeyecegine ve bu kapsamda s6z konusu ihracat yasa-
gimin Tiirk piyasasina etkilerinin tespit edilmesi ama-
ciyla daha fazla bilgi ve belge elde edilerek detayli bir
sorusturma yapilmasi gerektigine ve nihayet Kurul tara-
findan yapilacak inceleme ve sorugturmalarda rekabet
ihlalinin bulunmadigini gésteren tatminkar bilgi ve bel-
gelere ulagilarak degerlendirme yapilmasi gerektigine
isaret etmistir. Damistay’in bu kararinda “rekabet ihla-
linin bulunmadigimin hicbir kugkuya yer birakmayacak
sekilde ortaya cikarilmasi gerektigi, aksi takdirde sorus-
turma acilmasinin zorunlu oldugu” yoniindeki yerlesik
ictihadini bir kez daha kullandigini gormekteyiz.

Ote yandan, etki doktrinin kapsam ve uygulama alani
bakimindan da Danigtay’in bu kararinda 6nemli tespit-
ler bulunmaktadir: Kurul tarafindan Tiirkiye pazarinda
etki yaratmayacag1 diisiiniilen ihracat yasagina iligkin
olarak Damistay “Davacinin sikayet basvurusunda ileri
stirdiigti iddialarin Kanun’un kapsami bakumindan Tiir-
kiye piyasalarinda etkisinin olacagt ... actktir” seklinde
karar vermistir. Yeterli belge ve bilgiye ulagilamadig:
gerekcesiyle reddedilen Roche’un diger ecza depolarina
bask: yaparak Corena’ya ila¢ verilmesinin engellendigi
iddiasina iligkin olarak ise davacinin sikayet dilekgesi-
nin ekinde sundugu delillerin ciddi bir incelemeyle de-
gerlendirilmesi gerektigini dile getirmistir.

Goriildiigii tlizere, ihracat yapmak amaciyla pazarda-
ki alicilardan/bayilerden iiriin tedarik etmek isteyen
tesebbiislere alicilarin/bayilerin iirtin satmalarinin
saglayicilar tarafindan engellenmesi halinde bunun
Tiirkiye pazarindaki rekabeti kisitlamasinin miimkiin
olabilecegini hem Kurul hem de Danistay tarafindan ka-
bul edilmis bulunmaktadir. Bunun haricinde, etki dokt-
rininin yorumlanmasi ve uygulanmasi bakimindan ise
Danistay’in Rekabet Kurulu'na kiyasla “etki”yi oldukca
genis bir bicimde tanimlama egiliminde oldugu goriil-
mektedir.

9 CBD, dated 02.09.2010 and numbered
10-57/1141-430.

10 Dere, p.34.

11CBD dated 21.12.2011 and numbered
11-62/1640-577.

12 CBD dated 27.10.2011 and numbered
11-54/1431-507.

10-44/785-262.

13 Agreement's relevant part is as following:
“Within the scope of herein agreement all products
that Roche will sell to Corena will be sold due to be
used within the boundaries of Turkey.

14 CBD dated 17.06.2010 and numbered

15 Council of State 13 Chamber dated of 16.12.2016
and numbered 2010/4617E., 2016/4241K.

16 ismail Yilmaz Aslan, Rekabet Hukuku Dersleri,
5th Edition, Bursa 2015, p.42.

17 ismail Yilmaz Aslan, Rekabet Hukuku Teori-
Uygulama-Mevzuat, 4th Edition, Bursa 2007, p.364.
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Asitisseen,in the event that suppliers block sell of prod-
ucts from buyers/distributors to undertakings which
want to procure products from buyers/distributors on
Market to export, it is accepted both by Board and Coun-
cil of State that this might lead to restrict the competi-
tion in Turkey market. Apart from that, in respect to
interpretation and application of the effects doctrine,
Council of State tends to define “effects” much broader
in comparison with the Competition Board.

Upon reversal of judgment accordingly to the above-
stated justifications of the Council, in the Board meeting
dated 08.06.2017, Board reconsidered the complaint pe-
tition in the light of Council of State’s reversal decision
and conducted an investigation for Roche through its
decision numbered 17-19/306-M and this investigation
is still on-going,.

IV. CONCLUSION

Within the scope of the Turkish Competition legislation
and its execution, the actions of undertakings settled out
of Turkey that have an effect that is restrictive of compe-
tition on Turkish market, while disregarding of the fact
whether undertakings have affiliates settled in Turkey,
there is no hesitation regarding the application of the
Act numbered 4054, within the context of the effects
doctrine. In other words, in order to examine an action
restrictive on competition in connection with Turk-
ish Competition Law within the framework of the Act
No.4054, it is sufficient for it to have an effect on goods
and services markets within the boundaries of Turkey
and the matter that on which country the undertakings
are settled carry no significance whatsoever. Here, the
challenge is while they operate out of Turkey, the car-
rying out of the inquiries and investigations which are
laid down on Act numbered 4054 and application of the
sanctions when it is necessary, on undertakings which
restrict the competition on any market of Turkey.'®

Kurul kararinin yukarida sayilan gerekcelerle Danistay
tarafindan iptal edilmesi {izerine Kurul 08.06.2017 ta-
rihli toplantisinda sikdyet dosyasii Danigtay’in iptal
karar1 15181inda tekrar ele almig ve 17-19/306-M sayili
karar ile Roche hakkinda sorusturma baglatmistir ve so-
rusturma halen devam etmektedir.

IV. SONUC

Tirk rekabet hukuku mevzuat1 ve uygulamalar1 cer-
cevesinde Tiirkiye disinda yerlesik olan tegebbiislerin
Tiirkiye piyasalarina etkisi olan rekabeti kisitlayic1 dav-
ramiglarina, s6z konusu tesebbiislerin Tiirkiye’de kurulu
istiraklerinin olup olmadigina bakilmaksizin, etki dokt-
rini cercevesinde 4054 sayilli Kanun’un uygulanabile-
cegi hususunda higbir tereddiit bulunmamaktadir. Bir
bagka ifadeyle, Tiirk rekabet hukuku bakimindan reka-
beti kisitlayici bir davranigin 4054 sayili Kanun kapsa-
minda incelenebilmesi i¢in Tiirkiye sinirlari icerisinde-
ki mal ve hizmet piyasalarinda bir etkisinin bulunmasi
yeterli olup, tesebbiislerin hangi iilkede yerlesik oldugu
hususu 6nem tagimamaktadir. Buradaki zorluk, Tiirkiye
disinda faaliyet gosterir iken Tiirkiye’deki herhangi bir
pazarda rekabeti kisitlayan tegebbiisler hakkinda 4054
say1l1 Kanun’da 6ngoriilen inceleme ve sorusturmalarin
yapilmasi ve gerektiginde yaptirimlarin uygulanmasin-
daki zorluklardir.®

Yine etki doktrini cercevesinde, Tiirkiye'de faaliyet gos-
teren tesebbiislerin yurtdis1 piyasalardaki rekabeti ki-
sitlayan ihracat kartelleri veya alicilara getirilen ihracat
yasaklar1 gibi uygulamalar Tiirkiye pazarim etkileme-
digi siirece ilke olarak 4054 sayili Kanun kapsaminda
degildir. Ancak, bu noktada ihracat kartelleri acisindan
olmasa dahi alicilara getirilen ihracat yasagi bakimin-
dan Tiirkiye pazarinda etki dogup dogmadiginin tespiti
oldukea tartigsmali bir konudur.”

9 Kurul'un, 02.09.20710 tarihli ve 10-57/1141-430

sayili karari. kapsaminda Roche tarafindan Corena'ya satilacak

10 Dere, s.34. olan tiim driinler Tirkiye Cumhuriyeti sinirlari dahilinde
11 Kurul'un, 21.12.2011 tarihli ve 11-62/1640-577 kullanima satilmak tizere satilacaktrr.”

sayili karari. 14 Kurul'un 17.06.2010 tarih ve 10-44/785-262

12 Kurul'un 27.10.2011 tarihli ve 11-54/1431-507 sayili karari.

sayili karari

13 Sozlesmenin ilgili kismi su sekildedir: “Isbu stzlesme

15 Danistay 13. Dairesi 16.12.2016 tarih ve 2010/4617E.,
2016/4241K. sayil karari.

16 Ismail Yilmaz Aslan, Rekabet Hukuku Dersleri,

9. Baski, Bursa 2015, 5.42.

17 Ismail Yilmaz Aslan, Rekabet Hukuku Teori-
Uygulama-Mevzuat, 4. Baski, Bursa 2007, s.364.
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Again within the framework of the effects doctrine, the
exportation cartels or exercises like export prohibitions
that are imposed on buyers by undertakings which op-
erate in Turkey, if they restrict competition on foreign
markets and as long as there is no effect on Turkish mar-
ket, are not subject to Act No.4054 as principle. However,
at this point, even though it is not regarding the expor-
tation cartels, the determination of whether they influ-
ence the Turkish markets or not is a highly controversial
subject" for export prohibitions imposed on buyers.

In the light of Competition Board and Council of State
decisions, provided that a supplier blocks the sales of
buyers/distributors to undertakings which look for-
ward to procure products for the purpose of export, thus
competition in Turkey would be affected negatively and
consequently inquiries would take place and necessary
sanctions would be imposed within the extent of the Act
numbered 4054. In the event that the supplier down-
right brings export prohibition for buyers, while evalu-
ating the effects of this ban on Turkish market, we see
that Council of State tends to interpret the effects quite
broadly. Therefore, it is very likely that Competition
Board will interfere with these kinds of export prohibi-
tions on the grounds that competition is being affect-
ed. Additionally, it should be always kept in mind that
against the actions like export cartel or export prohibi-
tion of undertakings operating in Turkey, particularly
the European Commission or other countries’ compe-
tition authorities can open an investigation once again
within the scope of the effects doctrine. B
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Kurul ve Danmigtay kararlari 15181nda, sayet bir saglayici,
ihracat amach iiriin tedarik etmek isteyen tesebbiislere
alicilarinin/bayilerinin satis yapmasini engeller ise bu
durumda Tiirkiye’deki rekabet olumsuz etkilenebile-
cek ve dolayisiyla 4054 sayili Kanun kapsaminda ince-
lemeler yapilip gerekli yaptirimlar uygulanabilecektir.
Saglayicinin dogrudan alicilara ihracat yasag1 getirmesi
durumunda ise Danistay’in bu yasagin Tiirkiye pazarin-
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Dolayisiyla, Rekabet Kurulu'nun éniimiizdeki giinlerde
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cat karteli veya ihracat yasagi gibi eylemlerine, basta AT
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