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ABSTRACT

In this paper | want to analyze Private Legal
Systems as an alternative source for generat-
ing norms. | argue that certain sectors, busi-
ness communities have their own value -and
normative system and the disputes they have
are based on these commonly shared values
norms and habits. The rise of the alternative
dispute resolution method of mediation, re-
quires the acknowledgment of those values
and norms in order to mediate between par-
ties in a dispute. This is what | want to elabo-
rate briefly on this new phenomenon of private
legal system.
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OZET

Bu calismada normlarin meydana getirilme-
sinde alternatif olarak Ozel Hukuki Sistemlerin
tizerinde durulacaktir. Bazi sektorlerinisletme-
lerin kendilerine ait degerleri-ve normatif sis-
temleri vardir ve kendi uyusmazliklar paylasi-
lan bu ortak degerler, normlar ve aliskanliklar
tizerine dayanir. Uyusmazliklarin alternatif yol-
la c6zUmU olarak arabulucugun 6n plana cik-
masl!, bir uyusmazligin taraflarini uzlastirmak
yerine bu degerlerin ve normlarin taninmasini
gerektirmektedir. Dolayisiyla 6zel hukuki sis-
temdeki bu yeni fenomen (izerinde ayrintili bir
sekilde durmak istiyorum.

ANAHTAR KELiMELER: Ozel Hukuki Sis-
temler, Topluluklar, Ticari lliskiler
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I. INTRODUCTION

EGAL NORMS DO NOT ONLY GENERATE FROM STATE
tinstitutions, but also from sources outside
the official institutions. One can mention for
example the rules which FIFA forces member
states organizing the world cups to implement
and set aside their own regulation on a certain

issue, for example rules on competition. Likewise the

Dutch organization which supervises the telecommuni-

cation sector is not state owned and established its own

norms stemming from the sector itself. This approach
has once been succinctly portrayed by Francois Ost and

Marc van Kerchove in their groundbreaking work De La

Pyramid au Resseau.! They argued that the traditional

pyramidal structure of supply of legal norms has been

replaced by a web of horizontal sources, varying from
governmental institutions to non-governmental or in-
ternational institutions.

This is why I want to elaborate on the topic of Private
Legal Systems. I want to argue that certain professional
communities, organizations or branches, have their own
(legal) normative system which they apply unofficially.
Moreover, these norms have a more binding effect and
sense of validly among the subjects than state oriented
norms.

One of the important aspects of understanding private
legal systems is that these norms can be used in legal
mediation procedures, which are spreading around the
world and also in Turkey. Especially if we look at the es-
tablishment of the mediation office at the Grand Bazaar
in Istanbul, where its aim to resolve disputes according
to value and norms they adhere to. In order to mediate
between parties, especially within a particular sector, at-
tention should be paid on the existing norms and values
in which the conflict arises. This is why the scholarship
of Private Legal Systems has achieved much attention in
the United States most notably.

Il. SOCIAL ACTIONS AND PRIVATE LEGAL
SYSTEMS

It is Amitai Aviram who has first addressed the topic of
Private Legal Systems (PLS)although, the topic in itself
has been discussed by different anthropologists and so-
ciologists. But it was Amitai Aviram who first took no-
tice of the importance of values and norms with certain
communities and sectors in solving disputes. Accord-

1. GiRIS

UKUKI NORMLARIN KAYNAKLARI YALNIZCA DEVLET

kurumlarindan degil aym1 zamanda resmi

kurumlarin disindan da gelmektedir. Bu ku-

rallara 6rnek olarak diinya kupasini organize

eden FIFA giicii veya iiye devletlerin yaris

kurallar gibi belli konular hakkinda kendi
diizenlemelerini uygulamalar ve feshetmeleri verilebi-
lir. Aynm sekilde telekominikasyon sektdriinii organize
eden Hollandal 6rgiit devlet tarafindan kurulmamgtir
ve devlete ait degildir ve bu 6rgiit kendi normlarim sek-
toriin kendisinden cikartir. Baglarda bu yaklasim esaslh
bir sekilde Francois Ost ve Marc van Kerchove’un ezber
bozan De La Pyramid au Resseau adl1 caligmalarina tas-
vir edilmigtir.! Ost ve Kerchove, hukuki normlari tedarik
eden geleneksel piramidal yapinin, hiikiimet kurulusla-
rindan hiikiimet dig1 kuruluglar veya uluslararasi kuru-
luglara dogru ilerleyen yatay bir kaynak ag ile degistiril-
digini savunmaktaydilar.

Bu yiizden Ozel hukuki sistemin {izerinde durmak isti-
yorum. Bazi1 profesyonel topluluklarin, organizasyonla-
rin veya alanlarin kendilerine ait resmi olarak uygula-
madiklar1 (hukuki) normatif bir sistemleri oldugunun
tizerinde durmak istiyorum. Ayrica, bu normlarin devlet
odakli normlara gére 6znelerin iizerinde daha makul ve
fazla baglayici etkisi ve algis1 bulundugunu da vurgula-
mak istiyorum.

Ozel hukuki sistemleri anlamada énemli agilardan biri-
si de bu normlarin diinyada ve Tiirkiye’de de yayginla-
san hukuki arabulucuk agamalarinda da kullanilabilir
olmasidir. Ozellikle uyusmazliklarin mensubu olduk-
lar1 deger ve normlara gore ¢oziilmesinin amaclandig:
Istanbul Kapalicarsrdaki arabuluculugun kurulusuna
bakabiliriz. Taraflar1 arabuluculuk yéntemi ile uzlas-
tirmak yerine, 6zellikle de belirli sektorlerde, bir catis-
ma ciktifinda ortaya ¢ikan normlar ve degerlere dikkat
edilmelidir. Bu yiizden de en ok ABD bagta olmak {izere
hukuk akademsyenleri 6zel hukuki sistem iizerinde yo-
gunlasmaktadirlar.

Il. SOSYAL EYLEMLER VE OZEL HUKUK
SISTEMLERI

Ozel hukuki sistemler (OHS) cesitli sosyolog ve antro-
pologlar tarafindan tartisilmaktayken Amitai Aviram
ilk olarak bu konuyu isaret etmistir. Amitai Aviram ilk
defa belli topluluk ve sektoérlerdeki uyusmazliklarin
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ing Amitai Aviram, PLS can be defined as follows: “The
private ordering literature examines the institutions fa-
cilitating a private legal system (at a point in which the
system has fully evolved), and tracks the evolution of rules
that are created and enforced by the private legal system,
but the literature pays scant attention to how the institu-
tions themselves evolved to become a private legal system.
Perhaps drawing on Ronald Coase’s theorem and assum-
ing negligible transaction costs, and perhaps expanding
on Friedrich Hayek’s theory of spontaneous order, most
of the literature treats private legal systems as spontane-
ous creations that sprout in response to a governance need
unfulfilled by government.”® Private Legal Systems have
gained much attention due to the awareness of complex-
ity of certain disputes which can only be resolved within
those norms and values. Legal rules and adjudication in-
stitutions emanating from the state are therefore unable
to provide proper solutions in these kind of cases. This is
due to a different logic which state lead institutions en-
dorse. State institutions depart from calculable, logical
premises, which are a-priori determined, while Private
Legal systems usually depart from an a -posteriori ap-

¢oziimiinde degerlerin ve normlarin 6neminin farkina
varmigtir. Ona gére OHS su sekilde tanmimlanabilir: “Ozel
diizenleme literatiirii 6zel hukuk sistemlerini kolaylagsti-
raran kurumlart inceler (sistemin tamamen gelistigi nok-
tada), ve ozel hukuki sistem tarafindan zorunlu kilinan ve
yaratilan kurumlarin gelisiminin izini takip eder. Fakat
literatiir kurumlarin 6zel hukuki sisteme nasil déntistiigii-
niin iizerinde yogunlagmaktadir. Belki Ronald Coase’nin
teorisinden yararlanarak ve gozardi edilebilir islem mali-
yetlerini varsayarak, ve belki Friedrich Hayek’in kendili-
ginden dogan diizen teorisini genisleterek, literatiirtin bii-
ylik bir kismi 6zel hukuki sistemlere hiikiimet tarafindan
yerine getirilmeyen idari bir ihtiyactan bir tepki olarak
filizlenen, kendiliginden dogan yaratilar gibi davranmak-
tadir’? Ozel hukuki sistemler yalnizca bu normlar ve de-
gerlerle coziilebilecek karmasikliktaki uyusmazliklarin
farkina varilmasi ile dikkat cekmistir. Hukuk kurallar
ve hiikiim veren makamlar devletten dogarlar ve bun-
dan dolay1 da bu tiir vakalara uygun ¢oéziimler saglamak-
tan acizdirler. Bu devletin patentli kurumlarin yonettigi
farkli bir mantiktan dolayidir. Ozel hukuki sistemler
genelde Onermelerin mantiksalliginin belirlenmesin-
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proach in determining the logical of the premises. This
is to say that, since relationships constitute the main
element in Private Legal Systems, the norms and values
are therefore equipped to maintain those relationships.
Many business’, sectors and communities, rather favor
to act within the values and norms that are determining
their relationships instead of adhering to norms (of the
state) that hinder the long term-relationships.

This explains for example why in the United States
there is a call for alternative legal systems, especially
as it comes down to resolving conflicts like mediation.
The way breach of contract or any other conflicts are
being resolved within a PLS calls for a non-convention-
al method depending on the conflict at stake. While
state institutions request a certain formality which is
not always in pace with the custom of certain business
branches or sectors.

T

mesinde tiimevarimsal yaklasimlardan ayrilirken; dev-
let kurumlari, priyori belirlenmis, hesap edilebilir man-
tik 6nermelerinden ayrilirlar. Bunun anlamy, iligkiler
6zel hukuki sistemlerde ana unsuru olusturdugundan,
normlar ve degerler bu iligkileri siirdiirmek icin donatil-
mugtir. Bircok isletme, sektor ve topluluklar, uzun vadeli
iligkileri engelleyen normlara (devlete ait) bagh kalmak
yerine, iligkilerini belirleyen degerler ve normlari tercih
ediyor. Mesela bu ABD’'de uyusmazliklarin ¢6ziimiinde
arabulucugun goézden diismesinden dolay1 neden alte-
natif hukuk sistemlerinin diistiniildiigiinii agikliyor. Bir
OHS i¢inde sézlesmenin ihlal edilmesi ya da diger catis-
malarin ¢oziilmesi, catismaya bagh sézlesmesel olma-
yan bir metodu gerektirir. Devlet kurumlar resmiyet ta-
lebinde bulunurken her zaman belirli is kollarinin veya
sektoriin geleneklerine ayak uyduramamaktadir.

Bir 6rnek olarak Istanbul Kapalicarsr’da yaratimis veya
kurulmus olan s6zde arabuluculuk diisiincesi 6rnek ola-
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One can, for example, think of the so-called the me-
diator institution which is created or established at the
grand Bazaar in Istanbul. The settlement of disputes by
mediator is not that peculiar since, mediation is allowed
and accepted by the Turkish state and accommodated by
the Turkish Bar association However, the question that
should be asked is how the mediator will solve disputes
and according to which norm or rules he will handle
disputes? This is an area that goes on the sphere of pri-
vate legal systems, because the mediator will apply the
dynamics which the network of the grand bazaar com-
munity offers, and the normative framework which the
bazaar community accepts and endorses.

The main emphasis mediation is to highlight the, im-
portance of relationships and more specifically it tries
to cure and save the relationships that already exists. Es-
pecially in business, relationship are very precious since
trust is not easily gained. Hence when a dispute arises
the main thing which business partners want is to solve
the dispute and save the business relationship. This is
mainly the result of the fact that business relationships
are based on trust, which constitutes the essence of not
only business but also law.

The peculiarity of PLS resides in its unique bonding
character, the foundation of PLS is mainly based on trust

and relationships. As Aviram has succinctly stressed:

“This problem may, in theory, be solved through a bonding

mechanism that assures the members of the spontaneous

private legal system (i.e., a newly formed system not based
on a preexisting network) of their mutual abidance to the

rules. But, bonding of this sort is very expensive, often out-

weighing the benefits conferred by the private legal system

and at the very least making the spontaneous formation of
a private legal system more costly, and therefore less at-

tractive, than evolving an existing network into a private

legal system by having it regulate the behavior of members

it had served in other ways hitherto.”*

Hence a PLS is based on common set of shared values
which is adopted among members of that particular
professional community. These values regulate busi-
ness relationship and guarantee trust among members.
Having a good reputation is therefore essential in these
communities since reputation involves commitment to
values and a trustworthiness

rak verilebilir. Arabulucunun uyusmazliklari ¢c6zmesi o
kadar da alisagelmemis bir sey degildir ¢linkii arabulu-
culuk kurumuna Tiirk Devleti tarafindan izin verilmig
ve kabul edilmis ve diizenlemesi de Tiirkiye Barolar Bir-
ligi tarafindan yapilmistir. Ote taraftan burada sorulma-
s1 gereken soru, arabulucunun uyusmazhklar: nasil ¢6-
zecegi ve hangi norm veya kurallara gore ele alacagidir.
Bu 6zel hukuki sistemlerin alanina giren bir noktadir
¢linkii arabulucu Kapalicarsidaki ¢cevrenin-toplulugun
destekledigi dinamikleri ve Pazar ahalisinin kabul veya
reddettigi normatif cerceveyi uygulayacaktir. Bu konu-
da biiyiik 6lcekli bir aragtirma yapilmadig: icin, ABD'de
ag etkilerinin normlar1 nasil meydana getirdigini ve uy-
gulandigini ortaya koyan caligmalar yapilagelmektedir.

Arabulucugun 6nem verdigi esas nokta, iligkilerin 6ne-
mini vurgulama ve 6zellikle halihazirda varolan iligkileri
tedavi emek ve muhafaza etmektir. Ozellikle igletmeler-
de giiven kolay saglanamadig i¢in iligkiler cok kiymet-
lidir. Dolayisiyla bir uyusmazhik meydana geldiginde
temel mesele isletme ortaklarinin uyusmazligi ¢c6zmesi
ve ig iligkilerini muhafaza etmeleridir. Bu is iliskilerinin
yalnizca isletmelerin degil ayn1 zamanda hukukun da
6ziinli meydana getiren giiven esasina dayandig1 gerce-
ginin bir sonucudur.

OHS'nin 6zgiinliigii onun kendine 6zgii baglayici karak-
terine dayamr, OHS'nin kurulusu temel olarak giivene
ve iligkilere dayanir. Aviram’in kisa ve 6z bir bicimde
vurguladigy gibi: “Bu problem, teoride, kurallara karst
mutlak itaatle olan ve kendiliginden dogan (yani, yeni
kurulmusg ve énceden var olan bir aga dayanmayarak)
ozel hukuki sistemin mensuplarinin temin ettigi baglayict
mekanizmalarla ¢oziilebilir. Bu tiir baglar ¢cok masrafli-
di, genellikle ozel hukuki sistemden ¢tkan faydalar agir
basar ve en sonunda kendiliginden dogan 6zel hukuki sis-
temin formasyonunu gergeklestirmek daha masraflidir.
Bu yiizden simdiye kadar bagka sekillerde hizmet ettikleri
tiyelerin davraniglarim diizenleyerek ézel bir yasal sistem
haline getirmek varolan bir baglantiyi gelistirmekten
daha az caziptir”®

Dolayistyla bir OHS, belirli profesyonel toplulugun iiye-
leri arasinda benimsenen, paylasilan ortak degerler kii-
mesine dayanir. Bu degerler is iligkisini ve {iyeler arasi
itimadi garanti eder. Iyi bir itibara sahip olmak bu top-
luluklarda bu yiizden 6nemlidir ¢iinkii itibar degerlere
baghlig ve giiveni icerir. Dolayisiyla bu topluluklarda
itibar degerlere baghlig1 ve giivenilirligi icerdigi icin iyi
bir itibara sahip olmak 6nemlidir.
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lil. NETWORK EFFECTS AND TRUST

Network effects constitute to the foundation for PLS,
and is part of the new approach in law, where they adopt
a more social account of law rather than state oriented
approach. In this respect the element of trust is bind-
ing element with trust relationships, and fulfills the
function of logic in state made law. The importance of
trust becomes sincere and evident since business rela-
tionships cannot be conducted without trusting in the
fulfillment of certain agreed upon conditions and the
abiding of contracts. Network effects should be placed
according to this background, in order to understand
why there is huge appeal to it. One of the main reasons
why businesses place importance on network effect is
because of the cost efficiency created by trust.

This explains for example why many businesses or com-
munity members shift to this system either officially or
unofficially. The existing relationship based on trust, has
a core advantage because it is cost efficient. State based

. AG ETKiSi VE GUVEN

Ag etkisi OHSnin kurulusunu meydana getirir ve hu-
kukta hiikiimet merkezli yaklagim yerine hukukun sos-
yal kimliginin daha c¢ok adapte edildigi yeni bir yaklasi-
min parcasidir. Bu bakis acisinda giiven unsuru giiven
iligkisinde baglayici unsurdur ve hiikiimet yasasi manti-
gimin fonksiyonunu yerine getirir. Giivenin 6nemi sami-
mi ve belirgin hale gelir, ¢linkii is iligkileri belirli sartlar:
yerine getirmede ve sozlesmelere uyulmadaki giiven
olmadan yiiriitiillemez. Ag etkileri onlara itiraz etmede
neden bu kadar zor oldugunu anlamak yerine arkaplana
gore degistirilmelidir. Isletmelerin ag etkisine bu kadar
6nem vermesinin esas nedeni maliyetin uygunlugunun
giiven ile yaratilmasidir.

Bu, 6rnegin, neden bircok is adami veya veya topluluk
mensubunun -resmi veya gayriresmi- bu sisteme gecis
yaptigini aciklamaktadir. ili§ki giiven esasina dayaniyor,
Diisiik maliyetli oldugu icin temel bir avantaji olmakta-
dir. Hitkiimet merkezli yargi makamlarinin siirecleri cok
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court adjudication processes absorb alot of time and are
quite costly. Moreover, what is also worth considering
in these kinds of cases, is that relationships are ruined,
which makes up an important aspect in these kinds of
business sectors or communities.

Hence, reputation in business relationships replaces the
(a-priori) established logical relationship. That is to say
that reputation or trust, enhances the predictability in
those small communities or sectors. While state based
legal regulations, fulfills the role of predictability, repu-
tation or traced is replacing these regulation in PLS:

As Avner Greif has asserted the connection between
transaction cost and trust relationships: “Reputation
based exchange is characterized by a low cost but a high
marginal cost of exchanging with unfamiliar individu-
als. Law-based exchange, however, is characterized by the
high fixed cost required to set up an effective legal system
but the low marginal cost of establishing new exchange
relationship.”*

el
"-"‘

fazla zaman somiirmekte ve olduk¢a masrafli olmakta-
dir. Dahasi, bu tiir davalarda da dikkate alinmasi gere-
ken sey, bu tiir isletme sektorlerinde veya topluluklarda
6nemli bir hususu olusturan iligkilerin harap olmasidir.

Bu ylizden is iliskilerindeki itibar apriyori olusturulmus
mantiksal bir iligki ile yer degistirmektedir. Yani itibar
veya giiven, bu kiiciik topluluklarda veya sektorlerde 6n-
goriilebilirligi arttirir. Devlete dayal yasal diizenlemeler
ongoriilebilirlik roliinii yerine getirirken, OHS'de itibar
veya giiven bu diizenlemelerin yerini alacaktir:

Avner Greif’in islem maliyetleri ve giiven iligkileri ara-
sindak: baglantiy: ileri siirdiigii gibi “Itibar temelli bir
degis tokus diisiik maliyetli fakat stmirsal maliyeti ytiksek
yabanci bireylerle birlikte vasiflandirilmistir. Ote yandan
hukuk temelli aligveris etkili bir hukuk sistemi kurmak
icin gerekli yiiksek sabit maliyetle, ancak yeni degis tokus
iligkisi kurmann diisiik stnirsal maliyetiyle vasiflandiril-
makadir™*
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What Kahan refers is to is the fact that business partners
within a certain network prefer to rely on their mutual
trust relationship than trusting the state legal system
with providing the same trust relationship by logically
conducted rules. It is more efficient and more effective
in doing business than applying state law. Moreover net-
work effects within a business community also enhanc-
es the relationship, which is most important economi-
cal actor in those businesses. Without a network and
a trust relationship, it is highly inconvenient to enter
in any business deals at all. Aviram has elucidated this
by asserting that , “..., trust exists in this situation pre-
cisely because obligations are enforceable, not through
recourse to law violence but through the power of the
community.”®

The diamond industry can be used as an example where-
by the diamond industry itself constitutes a closed com-
munity with its own legal normative framework. The
closed nature of the community ensures not only the ap-
plication of these particular norms but also guarantees
the accountability for the application of these norms.

One has to note that business relationships, either
within a certain branch or sector, or cross-sectoral re-
lationships, are all based on a certain amount of trust
as explained above. Without trust-relationships, busi-
ness relationships cannot develop or be maintained.
Moreover, one can even argue that trust as an element
constitutes the primary essence of a legal system. A le-
gal system’s purpose is to uphold trust in order to enable
people to enter into (business) relationships hence it is
the purpose of the state to ensure trust in (business) re-
lations.

So, if we take the component of trust as the focal ele-
ment in legal relations one can encounter the same trust
in any kind of relations, the same goes for the establish-
ment of (sub) legal system. Trust relationships are far
more cost-efficient than relations based merely on state
security.

Kahan'in belirttigi sey, belirli bir ag icindeki ig ortaklari-
nin, devlet hukuk sistemine giivenmekten ve mantiksal
olarak yiiriitiilen kurallarla aym giiven iligkisini sun-
maktan ¢ok karsilikh giiven iligkisine giivenmeyi tercih
etmeleri gercegidir. Bu is hayatinda devlet hukukunu
uyulamaktan daha verimli ve etkilidir. Ayrica, is haya-
tindaki ag etkileri ayni zamanda bu tarz igletmelerde en
onemli ekonomik aktor olan iligkiyi iyilestirmektedir.
Agve giiven iliskisi olmadan herhangi bir is anlagmasina
girismek son derece zahmetlidir.

Aviram, “.... sorumlulugun, hukukun siddetine bagvur-
mak yerine, toplulugun giicii araciligiyla uygulanabilir
oldugu icin, bu durumda kesin olarak giivenin var oldu-
gunu® ileri sirerek bunu aydinlatmigtir.

Kendi yasal normatif cercevesi ile kapal bir topluluk
olusturdugu icin elmas endiistrisi 6rnek verilebilir. Top-
lulugun kapali dogas1 sadece belirli normlarin uygulan-
masinda degil, ayn1 zamanda bu normlarin uygulanma-
siin mesuliyetini de garanti etmektedir.

Belli bir sube veya sektérdeki ticariiligkilerin veya sektor-
ler aras: iligkilerin hepsinin yukarida da aciklandig gibi
belirli bir giiven diizeyine dayandigi unutulmamalidir.
Giiven iligkileri olmadan, is iligkileri gelisemez veya siir-
diiriilemez. Dahasi, bir unsur olarak giivenin bir hukuk
sisteminin ana 6ziinii olusturdugu iddia edebilir. Yasal
bir sistemin amaci, insanlarin (ig) iligkilerine girmelerini
saglamak icin giiveni idame etmesidir; dolayisiyla devle-
tin (i) iligkilerine giiveni saglamasi amaclanmaktadir.

Yani, eger giiven unsurunu hukuki iligkilerde odak un-
suru olarak alirsak, bir kisi ayni giiveni herhangi bir
iliskide gorebilir ve boylece (alt) hukuk sisteminin ku-
rulmasini da gorebilir. Giiven iligkileri yalnizca devlet
giivenligi temelli iligkilerden ¢ok daha az maliyetlidir.

Aviram’a gore “Aglar genellikle cok etkili 6zel diizenleyi-
cilerdir.”® Ciinkii “...., islem maliyeti olmayan bir diinya-
da, 6zel hukuk sistemleri, gecici sézlesme yoluyla kendi-

10st and Van de Kerchove, De La Pyramide
AuRéseau? 3Ibid., 5.

41bid., 89.

2 Aviram, ‘A Paradox of Spontaneous Formation’.

7lbid., 9.
8 Ibid.

5 Aviram, ‘A Paradox of Spontaneous Formation’, 9.

6 Ibid., 10.
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According to Aviram “Networks are very often the most
efficient private regulators.® “ Because, “..., in a world
with no transaction costs, private legal systems will form
spontaneously, through ad hoc contracting. Of course,
no such world exists. There are costs to identifying the
most efficient regime and negotiating its terms with all
stakeholders.””

Hence decreasing transactions costs, is one of the main
reasons why companies tend to lean more on social-
legal systems which is based on their commonly shared
values. This is why as Aviram claims “Scholars have rec-
ognized long ago that institutions form to reduce these
transaction costs. Some institutions solve collective
action problems by appointing an agent (e.g., a trade
association) to act on their collective behalf (thus co-
ordinating their actions); other institutions ensure the
enforceability of the private regime (e.g., through man-
datory arbitration);and others still cure or mitigate ad-
ditional causes of transaction costs.”®

IV. CONCLUSION

Private Legal Systems is receiving much attention from
legal scholarship lately. The reason is that due to glo-
balization and increased professionalization ,existing
values and norm within certain branches received a lot
of attention. Business relationships are much more im-
portant than adjudication regulated by the state. Rela-
tionships lead to a vast area of web based normativity, as
explained by Van Ost and Kerchove.

In contrary to a prior determined, calculative norma-
tive system, the scholarship of Private Legal Systems al-
lows dispute resolution to be based on a-posterior logic
instead of a-prior. The transparency of these systems
enables the state to take control of customs and habits
that are already taking place within certain sectors and
branches. Moreover, it helps them to accommodate the
solving of disputes based on that what is really taking
place in the field, rather than adjudication based on a

liginden olusacaktir. Elbette boyle bir diinya yoktur. En
etkin rejimi belirlemek ve tiim paydaslarla sartlarim
miizakere etmenin bedeli vardir.””

Dolayisiyla islem maliyetlerini diisiirmek, sirketlerin
ortak paylasilan degerlerine dayanan sosyal hukuk sis-
temlerine daha fazla egilim gostermelerinin ana neden-
lerinden biridir. Bu yiizden Aviram “ Bilim Insalarinin
uzun zaman 6nce islem maliyetlerini azaltmak icin bu
kurumlar: kabul ettiler. Baz1 kurumlar, kollektif adina
hareket etmek (dolayisiyla eylemlerini koordine etmek)
icin bir araci (6r. Ticaret birligi) atayarak toplu eylem
sorunlarini ¢dzerler; diger kurumlar 6zel rejimin uygu-
lanabilirligini saglar (6rnegin zorunlu tahkim yoluyla)
ve digerleri halen islem maliyetlerinin ilave nedenlerini
iyilestirmekte veya hafifletmekte olduklarim” iddia et-
migtir.?

IV. SONUC

Ozel Hukuk Sistemleri son zamanlarda hukuk camiasin-
da biiyiik ilgi gérmektedir. Bunun nedeni, kiiresellesme
ve artan profesyonellesme nedeniyle, belirli dallardaki
mevcut degerlerin ve normlarin fazla ilgi gérmesdir. I§
iligkileri, devlet tarafindan diizenlenen yargilamadan
cok daha 6nemlidir. Van Ost ve Kerchove tarafindan
aciklandig1 gibi ag merkezli normatiflik daha genis bir
alan etkiliyor.

Ozel bir hukuk sistem goriisiinii destekleyener, hesap-
lanmis bir normatif sistemin aksine, uyusmazlk ¢o6-
ziimlemesinin apriyori yerine bir a-posterior bir manti-
ga dayandirilmasina izin verir. Bu sistemlerin seffafligs,
devletin belirli sektorler ve dallarda halihazirda gercek-
lesmekte olan teamiil ve aligkanlhklar: kontrol etmesini
saglar. Ustelik, belirli sektor veya toplulugun gercekligi
ile uyugmayan bir mantiga dayanan hiikiimden ziyade,
alanda yagananlara dayanan uyusmazhklarin ¢6ziimi-
nii barindirmaya yardimei olur.

Uyusmazhigin ¢oziimii kurumu olarak arabulucugun

1Francois Ost/ Michel Van de Kerchove, De La
Pyramide Au Réseau?: Pour Une Théorie Dialectique
Du Droit, Publications des Facultes universitaires
Saint-Louis Bruxelles, Bruxelles 2002

2 Amitai Aviram, "A Paradox of Spontaneous
Formation: The Evolution of Private Legal Systems",
Yale Law & Policy Review, 2004, C. 22, S.1, ss.3-67.
3 Aviram, Paradox of Spontaneous Formation, s.5.

5 Aviram, Paradox of Spontaneous Formation, s.9.
6 Aviram, Paradox of Spontaneous Formation, s.10.
7 Aviram, Paradox of Spontaneous Formation, s.9.
8 Aviram, Paradox of Spontaneous Formation, s.9

4 Aviram, Paradox of Spontaneous Formation, s.89.
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logic that does not match the reality of that particular
sector or community.

The rise of dispute settlement institutions of mediation
throughout the world and in particular in Turkey, can be
explained by trying accommodate private legal systems.
The recent effort of the Turkish State to boost and pro-
mote mediation as an alternative method of dispute set-
tlement should be understood within this perspective.
Mediation occurs along values and norms that both par-
ties share within a certain sector or community. B
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dnyada ve o6zellikle Tiirkiye’de yiikselmesi 6zel hukuk
sistemlerinin yerlegstirilmeye calisilmas ile izah edile-
bilir. Tiirk Devleti’nin uyusmazliklarin ¢éziimiinde bir
alternatif olarak arabulucugu desteklemesi ve tegvik
etmesi bu perspektifte anlagilabilir. Arabuluculuk, her
iki tarafin belirli bir sektérde veya toplulukta paylastig:
degerler ve normlar boyunca gerceklesir. B
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