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ABSTRACT

As a testamentary disposition, the will is a uni-
lateral legal transaction which entitles signifi-
cant rights and opportunities to person on the
wealth of legato within his/her own consent.
There are three types of will which are stipu-
lated in the Turkish Civil Code numbered 4721,
as official, handwritten and oral. All types of
wills are conditioned on different validity con-
ditions and within the developing technology
there are various approaches appeared on
the point of validity of electronic will which is
signed by electronic signature. Although Turk-
ish Law system has not given place to the rel-
evant regulation vet, it is stipulated that in this
direction an improvement will come to the fore
day by day with the increase in usage of elec-
tronic signature.
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OZET

Olume bagl tasarruflardan olan vasiyetna-
me, tek tarafll hukuki islemlerden olup, miras
birakanin iradesi ile diledigi kisi veya kisiler le-
hine malvarligl tizerinde belirli hak ve imkanlar
tanimasi islemidir. 4721 sayili Turk Medeni
Kanunu'nda resmi, el yazil ve sozl( vasiyetna-
me olarak (¢ cesit vasiyetname ongorilmuis-
tlr. Her bir vasiyetname turtntn gecerliligi
farkli sekil sartlarina bagli olup, gelisen tekno-
loji ile birlikte elektronik imza ile imzalanmis va-
siyetnamenin gecerliligi noktasinda cesitli yak-
lasimlar ortaya cikmistir. Turk hukuk siteminde
henuiz bu dizenlemeye yer veriimemis ise de,
elektronik imzanin kullanim alaninin her gecen
glin artmasi ile bu yonde ilerlemenin glindeme
gelebilecegi 6ngorilmektedir.

ANAHTAR KELIMELER: Elektronik imza,
Vasiyetname, Vasiyetname Gecerlilik Kosullari

GS11263




-0>70

16/

I. INTRODUCTION

HE WILL THAT CAN BE DEFINED AS THE WILL TO DE-
termine the basis of sharing the heritage with
the last wishes of the legator, is intended to
save for the future of the heritage. Although
the legislation of wills changes constantly,
especially in our law system, different ap-

proaches of the validity and the rules of the wills arise
due to the importance of the wills and changing condi-
tions of the age. In this study, a description of the elec-
tronic wills will be given after the general principles of
the wills. In addition, the will signed with electronic sig-
nature will be compared with the positive and negative
aspects of the other types of wills, and examples from
applications in foreign law will be transferred. Finally,
we will complete our work by putting the reasons of the
fact that the will is not covered in our law.

Il. OVERVIEW OF WILL

As a testamentary disposition, the will is regulated in
Article 531 and the rest of the Turkish Civil Code num-
bered 4721. The will’s legal characteristic, components,
types and validity conditions are reviewed under this
title.

A. Definition Of Will

The will is a unilateral legal transaction which entitles
significant rights and opportunities to person on the
wealth of legator within his/her own consent. In prin-
ciple, with regard to bear legal consequences of will,
there is no need to reach of consent to inheritor.! This
case originates from being a unilateral legal transaction
of will. Based on this, the legator will be able to recede,
change or abolish his/her will at any time.>

B. Components of Will

As components of will be differ from every types of will,
it must be include basically the legator’s dying wishes
and essentials of property sharing.

C. Types of Will

According to the Turkish Civil Code numbered 4721,
three types of will are stipulated as official will, hand-
written will and oral will. On the contrary to other types
of will, the oral will be done in the cases which are stipu-

1. GiRIS

iRAS BIRAKANIN SON ARZULARI iLE MiRASIN PAY-

lasim esaslarini belirleme iradesi olarak

tamimlanabilen vasiyetname, terekenin

gelecegine yon vermeye yonelik tasarrufta

bulunmadir. Elektronik vasiyetname, tek-

nolojik ¢agin ihtiyaci olarak ortaya cikmusg;
hukuk sistemlerine gore cesitli gériiniimlerle gelismis-
tir. Bu calismada, vasiyetnameye iligkin genel esaslara
yer verildikten sonra, elektronik vasiyetnameye iligkin
aciklamalara yer verilecektir. Ayrica, elektronik imza
ile imzalanan vasiyetname ile, diger vasiyetname tiir-
lerinin olumlu ve olumsuz yanlari kiyaslanarak yabanci
hukuktaki uygulamalardan 6érnekler aktarilacaktir. Son
olarak vasiyetnamenin hukukumuzda uygulanmiyor
olusunun nedenleri ortaya konularak calismamiz ta-
mamlanacaktir.

Il. VASIYETNAMEYE GENEL BAKIS

Oliime bagh tasarruflardan olan vasiyetname, 4721 say1-
1 Tiirk Medeni Kanunu’nun 531 ve devami maddelerin-
de diizenlenmistir. Vasiyetnamenin hukuki niteligi, un-
surlari, cesitleri ve gecerlilik kosullar: bu baghk altinda
incelenmektedir.

A. Vasiyetnamenin Tanimi

Vasiyetname, tek tarafli hukuki islemlerden olup, mi-
ras birakanin iradesi ile diledigi kisi veya kisiler lehine
malvarlig) iizerinde belirli hak ve imkanlar tanimasi is-
lemidir. Kural olarak, vasiyetnamenin hukuken sonug
dogurabilmesi bakimindan vasiyet iradesinin, lehine
vasiyette bulunulan kigiye ulagmig olmasi sart1 aranma-
maktadir.! Bu durum da, vasiyetnamenin tek tarafli hu-
kuki islem olma 6zelliginden kaynaklanmaktadir. Buna
dayal1 olarak ise vasiyet eden, vasiyetinden diledigi za-
man riicu edebilecek, vasiyetini degistirebilecek veya
ortadan kaldirabilecektir.

B. Vasiyetnamenin Unsurlar

Vasiyetnamenin unsurlari, her bir vasiyetname cesidi
bakimindan farklilik gésterebilmekle birlikte, temelde
vasiyetnamenin miras birakanin son arzularini ve mal-
varliginin paylasim esaslarini icermesi gerekmektedir.
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lated in law as, state of emergency or impossible to do
handwritten will.?

1. Official Will

Official will can be done in presence of legally competent
authorities and its validity is conditioned on this subject.
In Turkish Law, legally competent authorities with re-
gard to official will, are magistrates and legally author-
ized by notary. At the Turkish Civil Code numbered 4721,
authorized people are generally called as “official”. After
the legator stated his/her dying wishes to the official, the
first step, which the official is bound to follow, is ensur-
ing the writing of will and delivering it to the legator for
proofreading. In the sequel, the will is read and signed by
the legator, it becomes possible to proceed another stage
with the official has put on date and signed the will.

After the will is signed and date is put on will, the second
stage will be completed as soon as the legator stated that
had read the will and agreed that the will includes his/
her dying wishes in presence of the official and two wit-

C. Vasiyetname Cesitleri

4721 sayih Tiirk Medeni Kanunu'nda {i¢ cesit vasiyet-
name diizenlenmis olup, bunlar resmi vasiyetname, el
yazili vasiyetname ve sozlii vasiyetnamedir. Diger iki tiir
vasiyetnamenin aksine sozlii vasiyetname, kanunda 6n-
goriilen olaganiistii hallerde veya el yazili vasiyetname
yapma imkanimin bulunmamasi halinde yapilabilmek-
tedir.?

1. Resmi Vasiyetname

Resmi vasiyetname, hukuken yetkili makamlarin huzu-
runda yapilabilen, gecerliligi 6ncelikle bu kosula bag-
I1 olan vasiyetname tiiriidiir. Tiirk hukukunda, resmi
vasiyetname bakimindan yetkili kihnmis makamlar,
sulh hakimi ve noterler ile kanunla kendisine bu yet-
ki taninmis diger kisilerdir. 4721 sayih Tiirk Medeni
Kanunu’nda, yetkili kigiler genel olarak “resmi memur”
olarak adlandirilmigtir. Miras birakanin, arzularini resmi
memura bildirmesi iizerine memurun, vasiyetnamenin
yazimini saglamasi ve okumasi icin miras birakana teslim
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nesses who sign the will and write that these statements
were done in the hearing of them and the legator seemed
competent to it.

The regulation with regard to the participant official and
witnesses and their upper and lower ancestries, siblings
and spouses cannot earn property in their favor, is stipu-
lated for precluding the legator’s consent.

Consuls can put in order the wills of Turkish citizens
who live in.* The official will must be done in written, ap-
proved and the relevant written form requirements must
be fulfilled with participation of determined people. Be-
cause the electronic notary transactions cannot be done
in our country, this type of official will must not be done
in other ways which are out of written form especially
electronically, in relevant establishments.

2. Handwritten Will
Handwritten will is a type of will which is written by the

handwrite of the legator. The handwritten will also in-
cludes the date, month and year of it and the legator’s

etmesi, bu vasiyetname tiiriiniin olusturulmasi acisindan
izlenmesi gereken ilk adimdir. Ardindan vasiyetname,
miras birakan tarafindan okunup imzalanir ve resmi me-
murun, vasiyetnameyi tarih atarak imzalamasi iizerine
bir sonraki asamaya gecilmesi miimkiin hale gelir.

Vasiyetnameye tarih ve imza konulduktan hemen son-
ra miras birakanin, vasiyetnameyi okudugunu, bunun
son arzularimi icerdigini resmi memurun huzurunda iki
taniga beyan etmesi ve taniklarin, bu beyanin kendi 6n-
lerinde yapildigini ve miras birakani tasarrufa ehil gor-
diiklerini vasiyetnameye yazarak veya yazdirarak altim
imzalamalari ile vasiyetnamenin ikinci adimi1 tamam-
lanmisg olacaktir.

Resmi vasiyetnamenin diizenlenmesine katilan resmi
memura ve taniklara, bunlarin iistsoy ve altsoy kan hi-
simlarina, kardeslerine ve bu kisilerin eslerine o vasi-
yetname ile kazandirmada bulunulamayacagina iligkin
diizenleme, miras birakanin iradesinin etkilenmesinin
oOniine gecilmesi amaciyla 6ngoriilmiistiir.

Yabanci iilkelerde bulunan Tiirk vatandaglarmin vasi-
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handwritten signature. Article 538/2 of the Turkish Civil
Code gives place to regulation as; “Handwritten will can
be committed overtly or closely to the notary, magistrate
or authorized officer for saving it.” According to this pro-
vision, it is not required to be committed for handwrit-
ten will and it depends on the legator’s decision.

The foremost component of handwritten will is the
condition that the text of will had written and signed by
manuscript of the legator from the bottom to the top.
Otherwise, in respect to regulated will, it is deemed to
invalidity and null for lack of requirement as to form.
The purpose of strict requirements as to form in respect
to the handwritten will, is to prohibit the will from coun-
terfeiting by third parties.

The supplementations and/or subtractions into the
handwritten will after it has been formed, must be done
also by the legator’s manuscript. In case the formation
of handwritten takes more than a day, final date must be
stated as issue date.

At this point which offers very high concern is, there is
not any necessity to submit the handwritten will to the
determined establishments for becoming valid in a de-
termined time. The Supreme Court also draws attention
at this point and the handwritten wills, which are con-
trary to requirements as to form, are also ensures since
itis abolished:

“In order to the handwritten will become valid, it must
be written by the legator’s manuscript from the bottom
to the top and place of arrangement and year, month,
date must be written and signed by the legator. (Article
485 of Civil Code) (Article 538 of the Turkish Civil Code)
The wills that are the subject of case, include all relevant
components. In handwritten wills, there is no need to
submit will in a specific time to authorities as the oral
wills. Whenever the will appears, it protects its validity.

On the other hand; unless the will regulated contrary to
the requirements as to form, it takes effect until it nul-
lified. Matter in dispute wills are read by civil court of
peace and action for nullity also had not been filed. Wills
are the documents which protect their validity until
they are nullified. Judge cannot deem it invalid unless
exequatur case has been filed, the will which was regu-
lated by the legator. In that case, matter in dispute wills
show the dying wishes of the legator. **

yetnamelerini konsoloslar diizenleyebilmektedir.* Res-
mi vasiyetname, mutlaka belirlenen kisilerin katilimi
ile yazili olarak yapilmali, onanmal ve ilgili sekil sart1
yerine getirilmelidir. Ulkemizde halihazirda elektronik
noterlik islemleri yapilamadigindan, resmi sekle bagh
olan bu vasiyetnamenin ilgili kurumlarda, klasik yazili
seklin disinda bagka bir gsekilde ve 6zellikle elektronik
olarak yapilmasi1 miimkiin degildir.

2. El Yazili Vasiyetname

Elyazilivasiyetname, vasiyetname metninin tamaminin
miras birakan tarafindan yazilmis oldugu vasiyetname
tiiridiir. Vasiyetname metninin tamaminin miras bira-
kanin el yazisi ile yazilmasi zorunluluguna vasiyetname
metninin yazilmis oldugu giin, ay, y1l seklindeki tarih
bilgisi ve imza da dahildir. Tiirk Medeni Kanununun
538/2. maddesi; “El yazili vasiyetname, saklanmak iize-
re acik veya kapali olarak notere, sulh hakimine veya
yetkili memura birakilabilir.” hiitkmiinii icermektedir.
Bu hiikme gore, el yazili vasiyetnamenin tevdii zorunlu
olmayip miras birakanin iradesine birakilmigtir.

El yazih vasiyetnamede o6ne c¢ikan unsur, vasiyetna-
me metninin bagtan sona miras birakanin el yazisi ile
yazilmig ve imzalanmig olmasi sartidir. Aksi takdirde
tanzim edilen vasiyetname bakimindan sekil sartlarina
uyulmamisg ve s6z konusu vasiyetname, sekil sart1 eksik-
liginden yoklukla sakatlanmis olmaktadir. El yazih va-
siyetname bakimindan 6ngoriilen siki sekil sartlarinin
amaci, vasiyetnamenin ii¢lincii kigiler tarafindan tahrif
edilmesinin 6nlenmesidir.

Miras birakanin el yazisi ile tanzim edilmis vasiyetna-
meye, vasiyetnamenin diizenlendigi tarihten sonraki
bir tarihte yapilacak olan eklemelerin ve/veya ¢ikarma-
lar, kendi el yazisi ile yapilmasi gerekmektedir. El yazili
vasiyetnamenin tanzim edilmesinin, birden fazla giin
siirmesi halinde vasiyetnamenin tanzim tarihi olarak,
tamamlandig giin belirtilmelidir.

Bu noktada énem arz eden husus, el yazil vasiyetna-
menin gecerli olabilmesi icin belirli bir siire icerisinde
belirli bir merciye ibraz edilmesine yonelik bir zorun-
lulugun bulunmamasidir. Yargitay da bu noktaya dikkat
cekmekte ve sekil sartlarina aykir1 vasiyetnamelerin
dahi iptal edilmedikge hiikiim ifade edecegini vurgula-
maktadir:
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3. Oral will

The oral will in the extraordinary circumstances pre-
scribed by law or in other cases analogous to these cases,
in which the legator who does not have the possibility of
regulating the will or the handwritten will has made his/
her dying wishes in the presence of two witnesses.*

Even though the regulation of the oral will is only in the
presence of extraordinary circumstances, the conditions
of it have been formed; if there is a possibility of issuing
official or handwritten will, the oral will is invalidated.
The “state of emergency”, which is a prerequisite for the
oral will to be valid, is not specified in Article 539 of the
Turkish Civil Code and itis sought that the state of emer-
gency be present at the time of the oral will is issued.

The oral will comprised as soon as the legator told his/
her dying wishes to the two witnesses who certified
these wishes of the legator. The legator tells his/her
wishes, which the legator wants be happen after his/her
death, to the witnesses and wants from the witnesses to
certified these dying wishes. The witnesses don’t have to
accept this request of the legator. However, in case the
witnesses accept this deputation,” they have to complete
this mission until it has been completed. In order for the
witness to become valid in the possibility that the wit-
nesses will accept the mandate imposed upon them by
the heritage bearer; one of the witnesses may directly
submit his/her handwritten letter of inheritance to
the nearest Court of Peace or Civil Court of Justice by
writing and signing the other witness by indicating the
date and place and immediately issuing this document.
In that case the witnesses, also indicates that the condi-
tions of will have been occurred since the certified will
delivered to the court. In a second way, the witnesses can
directly indicate the dying wishes of the legator to the
judge of the court in oral. Both of the witnesses’ state-
ments can be certified bu the judge of the court with
writing to minute.

According to Article 541 of the Turkish Civil Code; the
possibility of the survivor remaining alive within one (1)
month after the emergence of the extraordinary state
which led to the legacy of the hereditary to become an
oral will; the verbal will is spontaneously null and void
without a court decision. In this possibility, the oral will
is agreed to get null. If the person who has inherited the
law within one (1) month period as prescribed by law is
in possession of the law; the will is valid.

“El yazis1 ile vasiyetnamenin gecerli olabilmesi i¢in, ba-
sindan sonuna kadar vasiyet edenin el yazisi ile yazilmig
olmasi ve diizenleme yeri ile sene, ay ve gliniiniin bizzat
vasiyetci tarafindan yazilip imzalanmig olmasi gerekir.
(MK.485) (TMK 538. maddesi ) Dava konusu vasiyetna-
meler az 6nce belirtilen biitiin unsurlar1 tagimaktadir.
Sozlii vasiyette oldugu gibi yazili vasiyetnamenin belli bir
siire icinde bir merciye ibraz edilmesi zorunlulugu yok-
tur. Ne zaman ortaya cikarsa ¢iksin gecerliligini korur.

Ote yandan; vasiyetname, kanunun gosterdigi sekil sart-
larina aykir: diizenlense bile, iptal edilmedikce hiikiim
ifade eder. Dava konusu vasiyetnameler, Sulh Hukuk
Mahkemesince acilip okunmus siiresi i¢inde bir itiraza
ugramamis ve siiresi icinde iptal davasi da agilmamigtur.
Vasiyetname, iptal edilinceye kadar gecerli belgelerden-
dir. Miras birakanin diizenledigi vasiyetname, dava agilip
iptal edilmedikce, hakim, tenfiz davasinda kendiliginden
vasiyeti gecersiz sayamaz. O halde, davaya konu vasiyet-
nameler, 6lenin son arzularini yansitacak niteliktedir.”

3. S6zlii Vasiyet

Sozli vasiyet, kanunun 6ngordiigi olaganiistii haller-
de veya bu hallere benzeyen bagka durumlarda, res-
mi vasiyetname veya el yazili vasiyetname diizenleme
imkanina sahip olmayan miras birakanin iki sahit huzu-
runda son arzularim séylemek suretiyle yapmis oldugu
6liime bagh tasarruftur.®

Sozlli vasiyetin diizenlenmesi, ancak olaganiistii du-
rumlarin varhigi ihtimalinde giindeme geleceginden s6z-
lii vasiyetin sartlarinin olusmus olmasina ragmen; resmi
veya el yazili vasiyetname tanzim etme ihtimalinin bu-
lunmasi halinde, s6zlii vasiyet gecersiz hale gelmektedir.
Sozlii vasiyetin gecerli sayilabilmesi i¢in 6ncelikli gart
olan “olaganiistii hal” Tiirk Medeni Kanununun 539.
maddesinde tahdidi olarak belirtilmemis olup, olaga-
niistii halin s6zlii vasiyetin tanzim edildigi sirada mev-
cut olmasi aranmaktadir.

Sozlii vasiyet, miras birakanin son arzularimi iki taniga
anlatmasi ve bu taniklarin, miras birakanin son arzu-
larim belgelendirmeleri sonucunda olugsmaktadir. Mi-
ras birakan, vefatindan sonra gerceklesmesini istedigi
arzularin taniklara soyler ve taniklardan bu arzularim
belgelendirmelerini ister. Taniklarin, miras birakanin
bu talebini kabul etme zorunlulugu yoktur. Ancak tanik-
larin kabul etmeleri ihtimalinde kendilerine yiiklenen
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lil. SIGNING THE WILL BY ELECTRONIC SIGNA-
TURE

4.1. Overview of Electronic Will

Within the Code of Electronic Signature numbered
5070 came in force, it is possible that some of legal trans-
actions can be done by electronic signature. Before the
Code of Electronic Signature numbered 5070 came in
force, if an electronic signed data becomes matter in dis-
pute, it is not deemed to a direct evidence and it is also
deemed contrary to the law. However, since the Code
of Electronic Signature numbered 5070 came in force
in 23.07.2004; according to article 23/2 of the relevant
code, the electronic signed data is deemed to act in law.
Hence according to Article 5/1 of the Code of Electron-
ic Signature numbered 5070, the electronic signature
of someone results in same legal consequences as the
handwritten signature of someone. However, it is con-
sidered that the statutory provisions contained in this
article, the legal acts of which the Laws are subject to
official action or a special ceremony, and the ruling by
which the guarantee contracts cannot be realized by
means of secure electronic signature constitute the ba-
sis for the failure of the electronic will in our law.

bu vekalet” gorevini sonuna kadar ifa etmeleri gerek-
mektedir. Taniklarin miras birakanin kendilerine yiik-
ledigi vekalet gorevini kabul etmeleri ihtimalinde sozlii
vasiyetin gecerli hale gelmesi amaciyla; taniklardan biri
dogrudan kendi el yazisi ile miras birakanin arzularini
tarih ve yer belirtmek suretiyle yazip diger taniga imza-
latarak, tanzim etmis olduklar:1 bu belgeyi ivedilikle en
yakin Sulh Hukuk veya Asliye Hukuk Mahkemesine tes-
lim edebilir. Buihtimalde taniklar, belgenin mahkemeye
teslimi esnasinda miras birakan bakimindan vasiyet ko-
sullarinin gerceklestigini de ayrica belirtirler. Tkinci bir
yontem olarak taniklarin, miras birakanin son arzulari-
m1 mahkeme hakimine dogrudan sozlii olarak belirtme-
si miimkiindiir. Her iki tanigin beyanlarinin mahkeme
hakimi tarafindan tutanaga gecirilmek suretiyle sozlii
vasiyetin belgelenmesi miimkiindiir.

Tiirk Medeni Kanunu'nun 541. maddesi geregince; mi-
ras birakanin so6zlil vasiyet yapmasina yol acan olaga-
niistii halin ortadan kalkmasindan itibaren bir (1) ay
icerisinde miras birakanin halen hayatta olmasi ihtima-
linde; sozlii vasiyetname, mahkeme kararina gerek ol-
maksizin kendiliginden hiikiimsiiz hale gelmektedir. Bu
ihtimalde sozlii vasiyet, geriye yonelik olarak hiikiimsiiz
kabul edilmektedir. Kanunun 6ngoérdiigii bir (1) aylik
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4.2. Validity of Electronic Will

Because of the official will can only be done in the pres-
ence of legally competent authorities and it is the only
way in order for the will to be legally valid ; as soon as the
official will is signed by electronic signature by the lega-
tor, it becomes invalid.

In case the handwritten will is signed with electronic
signature, since the original copy written by handwrite
could be copied as it is and digitally stored, it is less likely
to be destructed. On the other hand, handwritten will is
commonly issued as a single copy, therefore there is a
high possibility for it to be destroyed.

Especially, when it is almost impossible to damage the
electronic signature text, which is concluded with a
secure electronic signature, by the digital encryption
method, the signature finalization function of the hand-
written signature can be damaged by the similar hand-
writing of the document.

Even though the electronic will has attractive points as,
there is no need to presence of witnesses and the legator

siire dolmadan miras birakanin vefat: ihtimalinde ise;
vasiyet gecerli hale gelmektedir.

ll. VASIYETNAMENIN ELEKTRONIK iMZA iLE
IMZALANMASI

4.1. Elektronik Vasiyetnameye Genel Bakis

5070 sayil1 Elektronik Imza Kanununun kabul edilme-
siyle birlikte sekle bagh bazi hukuki islemlerin elektro-
nik imza araciligryla yapilmas1 miimkiin hale gelmistir.
5070 sayili Elektronik Imza Kanunwnun yiiriirlige
girmesinden Onceki tarihte; elektronik imza ile imza-
lanmis olan verilerin herhangi bir sekilde ihtilaf konu-
su olmasi ihtimalinde kesin delil olarak kabulii hukuka
aykirilik tegkil etmekteydi. Ancak 5070 sayili Elektronik
Imza Kanununun yiiriirliige girmis oldugu 23.07.2004
tarihinden itibaren; amlan Kanun’un 23/2. maddesi ge-
regince, giivenli elektronik imza ile olusturulan veriler
hukuken senet hitkmiinde sayilmaktadir. Nitekim 5070
sayil Elektronik Imza Kanununun 5/1. maddesine gore
kisinin elektronik imzasi, kisinin elinin iirtinii imzas1 ile
ayn1 hukuki sonuclar1 dogurmaktadir. Ancak bu mad-
dede yer verilen, Kanunlarin resmi sekle veya 6zel bir
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atthe same place, the fact that the words of alegator can-
not be heard by means of witnesses, in front of impera-
tive provisions of our law, this type of will is still applied
because of it is a need to be regulated in private. Within
the increase of the usage of electronic signature applica-
tion, we are hoping for progression in this direct comes
to the fore. Of course, we agree the hesitant approach-
es with regard to this type of will as causes of security.
However, the introduction of new and reliable methods
in this regard and the active use of the electronic means
will have positive effects on both functioning and time.

IV. APPLICATION OF ELECTRONIC WILL IN FOR-
EIGN LEGAL SYSTEMS

Especially in the United States of America’s legal sys-
tems, electronic transactions are used effectively in
many areas. In these systems where important institu-
tions such as electronic notifications are actively used,
there may be differences depending on the provinces.

Electronic will in the Florida Electronic Will Act draft;®
is defined as a will or additional will prepared by the de-
ceased person and including the saving of the legator’s
property in death or after death, personal representa-
tive or any other will or cancellation or alteration of the
will. The facts of the electronic will are as it; (i) is under
the electronic records, (ii) is electronically signed in the
presence of a notary public and two witnesses in the
same place, or (iii) electronically signed by a notary pub-
lic or two witnesses in the presence of the deceased per-
son. Just as the signature of the Notary is accompanied
by the notary seal, such a condition is stipulated at the
same draft law. The draft law is being criticized by the
provincial jurists for the notion that remote notary pro-
visions do not provide adequate protection to the testa-
tor.’ In real, it can be said that this criticism is the main
reason why the law of our country has not yet adopted
the electronic will.

In Nevada Electronic Will Regulation,'® the components
that the electronic will must accommodate; (i) the elec-
tronic signature, creation and storage, (ii) date, (iii) elec-
tronic signature of the legator, and (iv) no specific limita-
tions, including the authenticity of the deceased person’s
identity. The electronic means is that the only authorized
copy is found, the protected copy is protected and con-
trolled by the guardian acting on his behalfin the name of
a legator or electronic will, the changes attempted to be
made in the authorized copy are easily identifiable and

merasime tabi tuttugu hukuki iglemler ile teminat soz-
lesmelerinin giivenli elektronik imza ile gerceklestirile-
meyecegi seklindeki emredici hitkmiin, elektronik vasi-
yetnamenin hukukumuzda gecerli olmamasinin temel
sebebini tegkil ettigi degerlendirilmektedir.

4.2. Elektronik Vasiyetnamenin Gecerliligi

Resmi vasiyetname, hukuken yetkili makamlarin huzu-
runda yapilabilen ve gecerliligi 6ncelikle bu kosula bagh
vasiyetname oldugundan; resmi vasiyetnamenin miras
birakan tarafindan giivenli elektronik imza ile imzalan-
masl, vasiyetnameyi gecersiz hale getirmektedir.

Elektronik imza ile imzalanmig el yazili vasiyetname 6r-
neginde, dijital olarak saklandigindan el yazisi ile yazil-
mus as1l niishas1 aynen kopyalanip dijital olarak saklana-
bileceginden yok olma ihtimali daha diisiiktiir. El yazil
vasiyetname ise genellikle tek niisha olarak hazirlandi-
gindan yok edilme ihtimali yiiksektir.

Ozellikle giivenli elektronik imza ile sonuclandirilan
elektronik imzali metnin dijital sifreleme yontemi ile
zedelenmesi neredeyse imkansizken, el yazisi ile atilan
imzanin metni sonuc¢landirma iglevi, belgenin benzer el
yazisl ile tahrifi sonucu zedelenebilir.

Elektronik imzali vasiyetnamenin ozellikle gahitlerin
miras birakan ile fiziken aym ortamda bulunmalarinin
sart olmamasi, miras birakanin sdzlerinin sahitler tara-
findan vasita yardimu ile dinlenilemeyecegi kosulunun
s6z konusu olmamasi, iki tanigin ayni ortamda bulun-
ma zorunlulugunun bulunmamasi gibi yénlerden cazip
noktalar1 bulunsa da, hukukumuzun emredici hiikiim-
leri kargisinda 6zel diizenlemeyi gerektirmesi nedeniyle
bu vasiyetname tiirii halihazirda uygulanamamaktadir.
Elektronik imzanin kullanim alanminin her gegen giin
artmasi ile, bu yonde ilerlemenin giindeme gelmesi te-
menni edilmektedir. Elbette giivenlik gerekceleri, bu
vasiyetname tiiriine iligkin tereddiitlii yaklasimi kabul
edilebilir kilmaktadir. Ancak bu agidan yeni ve giivenilir
metotlarin devreye sokulmasi ve elektronik vasiyetna-
menin aktif bicimde kullanilmasi, gerek zaman gerekse
iglevsellik bakimindan pozitif etkiler doguracaktir.

IV. YABANCI HUKUK SISTEMLERINDE ELEKTRO-
NIK VASIYETNAME UYGULAMASI

Ozellikle Amerika Birlesik Devletleri hukuk sistemle-
rinde 6nemli bir yer tutan elektronik islemler, bircok
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each copy of the authorized copy is easily identifiable as
an authorized copy is an indication that Nevada State is
predicting tougher conditions than Florida state.

In British Columbia, under the Will, the Property and
the Power of Attorney with regard to regulations of
will, which is titled as “elimination of deficiencies and
regulating the will”, is defined as (i) electronically be
recorded and stored, (ii) can be read by human and (iii)
any information that can be printed on a form that can
be seen, “record”. For mention to existence of a valid will,
it is stated that the legator’s wish of doing a will, intent
on cancelling, changing or repeating the will of the de-
ceased or the death due to death or that the intent of the
deceased to annul, modify or repudiate the death-related
disposition must be in a document other than a will.

At last but not least, in the review of the Ohio Act will be
placed which we find striking in terms of electronic will
application. The law concerning the application of the
document as a will, even though it does not comply with
the legal requirements;

“The power of attorney, which does not carry the nec-
essary conditions in section 2107.03 of the Act, proves
that the following conditions are clear and convincing
evidence that the testamentary court has made a judg-
ment as if it were prepared by observing the necessary
conditions.

¢ The document is written by the deceased or causes
the document to be prepared.

¢ The document is prepared with the intention of
signing the deceased person and giving the deceased
the last wishes of the document.

¢ According to Article 2, the deceased must have
signed the signature in the conscious entity of two

alanda etkin olarak kullanilmaktadir. Elektronik teb-
ligat gibi 6nemli miiesseselerin aktif bicimde kullanil-
makta oldugu bu sistemlerde, uygulama acisindan eya-
letlere bagli farklhiliklar goriilebilmektedir.

Florida Elektronik Vasiyetname Kanunu Tasarisi’'nda’
elektronik vasiyetname; vefat eden tarafindan hazir-
lanan ve vefat edenin 6liimiinde veya sonrasinda vefat
edenin malvarliginin tasarrufunu iceren, kisisel temsilci
atayan veya bagka bir vasiyetname veya elektronik vasi-
yetnameyi iptal eden veya degistiren vasiyetname veya
ek vasiyetname seklinde tamimlanmigstir. Elektronik
vasiyetnamenin unsurlari ise; (i) elektronik kayit iceri-
sinde olmasj, (ii) vefat eden ile ayni ortamda yer alan bir
noterin veya iki sahidin varhiginda vefat eden tarafindan
elektronik olarak imzalanmasi ya da (iii) vefat edenin
varliginda noter veya iki gahit tarafindan elektronik ola-
rak imzalanmasi seklinde belirtilmistir. Noterin imzasi-
nin noterlik miihrii ile birlikte olmasi gibi, sekli bir sart
da aym1 Kanun Tasarisr’'nda 6ngoriilmiigtiir. Anilan Ka-
nun Tasarisi, eyaletin hukukcular: tarafindan, uzaktan
noterlik hiikiimlerinin vasiyet eden kisilere yeterli ko-
ruma saglamadig1 gerekeesiyle elestirilmektedir.'® Ger-
cekten de, bu elestirinin, iilkemizin hukuk sisteminde
elektronik vasiyetnamenin heniiz benimsenmemesine
iligkin baglica gerekgeyi olusturdugu sdylenebilecektir.

Nevada Elektronik Vasiyetname Diizenlemesi’nde" ise;
elektronik vasiyetnamenin barindirmasi gereken un-
surlar; (i) elektronik kayit icerisinde yazilma, yaratilma
ve depolanma, (ii) tarih, (iii) vefat edenin elektronik im-
zas1 ve (iv) herhangi bir sinir1 olmamakla birlikte vefat
edenin kimligini kanitlayan 6zgiin bir 6zelligini icermesi
seklinde sayillmig bulunmaktadir. Elektronik vasiyetna-
menin, sadece tek yetkili kopyasinin bulunmasi, yetkili
kopyanin miras birakan veya elektronik vasiyetnamede
onun namina hareket eden vasi tarafindan korunmasi
ve kontrol edilmesi, yetkili kopyada gerceklestirilmeye

1Halil Akkanat, El Yazisi ile Vasiyetnamede
Vasiyetname Metninin Ozellikleri, Prof. Dr. Hayri
Domanic’e 80. Yas Giinii Armagani, C. 2,
istanbul 2007, p.799.

2 Mustafa Dural, E| Yazisi ile Vasiyetname,
istanbul 1967, p.2.

3 Kemal Oguzman, Miras Hukuku, 6. Baski,
istanbul 1995, p.77

4 Kemal Oguzman, Miras Hukuku, 6. Baski,
istanbul 1995, p.110

5 Y13.HD, E. 2013/5840, K. 2013/9857, T. 11.6.2013
6 Kemal Oguzman, Miras Hukuku, 6. Baski,
istanbul 1995, p.125

7 SevgiKayak, Stzli Vasiyetname, GUHFM., C. LVIII,

S.1-2,p.211,

8 https://www.flsenate.gov/Session/Bill/2017/00277
(Last Access: 15.01.2018)

9 The National Law Review, Electronic Wills,

July 2017.

10 https://www.leg.state.nv.us/NRS/NRS-133.html
(Last Access: 15.01.2018)

11 https://www.sssb-law.com/media/1140/
chapter_]_gee_electronic_wills_and_the_future_2015_
pliskin_2015918.pdf (Date of access:15.01.2018)
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or more witnesses. It is to be understood that the
conscious entity of this material is to be located
within the sensible range (excluding the senses
within the telephone, electronic or other remote
communication means for sight or hearing sense).”

Arranged in the form of that and creating an exceptional
application area.

V. CONCLUSION

Procedures in which a person’s declaration of will is
sufficient to establish a legal transaction, are unilateral
legal proceedings. Bilateral discrimination is required
in order to realize unilateral legal proceedings. In the
context of the fulfillment of some unilateral legal pro-
ceedings, the legislator has foreseen strict conditions;
no form condition is provided for the realization of some
unilateral legal proceedings. The legal process that the
legislator does not strictly specify the condition can be
done online and through electronic signature.

Although there is no regulation in our law that makes
electronic proofs valid, it can be said that the use of se-
cure electronic signatures will increase and that im-
portant developments will take place in terms of legal
grounds for electronic will.

It is clear that the subject given to the last wishes of the
legator’s is to validate the electronic will in accordance
with the conditions of the time. Nevertheless, it is in the
interests of those who will benefit from it that the con-
sequences of cautious arrangements, in such a way that
security clearance does not arise. At the application of
electronic will in Turkey for now, it is known that there
is not any event reflected the official authorities yet. B

calisilan degisikliklerin kolaylikla teshis edilebilir ol-
mas1 ve yetkili kopyanin her kopyasinin, yetkili kopya
olmadiginin kolaylikla teshis edilebilir olmasi gibi 6zel-
liklerin aranmasi, Nevada Eyaletinin Florida eyaletine
gore daha siki sekil sartlar1 6ngormekte oldugunun gos-
tergesidir.

Britanya Kolombiya’sinin, Vasiyet, Miilkiyet ve Vekalet
Kanunu'nda vasiyetnamelere iligkin diizenlemeleri
arasinda yer alan “eksikliklerin giderilmesi ve vasiyet-
namenin diizenlenmesi” baglikli béliimiinde, i) elekt-
ronik olarak kaydedilen veya depolanabilen, (ii) insan
tarafindan okunabilen ve (iii) goriilebilen bir forma
basilabilen her tiirlii bilgi, “kayit” olarak tanimlanmisg-
tir. Gegerli bir vasiyetnamenin varhigindan séz edile-
bilmesi icin ise, vefat edenin niyetinin vasiyet yapmaya
yonelik niyetini tasimasi, vefat edenin vasiyetnamesini
veya 6liime bagh tasarrufunu iptal etmeye, degistirmeye
veya tekrar yliriirlii§e koymaya yonelik niyetini tagimasi
veya vefat edenin 6liime bagli tasarrufunu iptal etmeye,
degistirmeye veya tekrar yiiriirliige koymaya yonelik
niyetinin vasiyetname haricinde bir belgede yer almasi
gerektigi belirtilmistir.

Son olarak, elektronik vasiyetname uygulamasi baki-
mindan dikkat cekici buldugumuz Ohio Kanununun
incelemesine yer verilecektir. Yasadaki sartlara uyma-
masina ragmen belgenin vasiyetname olarak uygulan-
masina iligkin kanun maddesi;

“Yasanin 2107.03 boliimiindeki gerekli sartlar tasima-
yan vekaletname, vasiyet mahkemesinin agagida sayilan
sartlarin acik ve inandiricl delillerle durusmada ispat-
lanmasi ile sanki gerekli sartlara riayet edilerek hazir-
lanmisg bir vasiyetname gibi hiikiim dogurur.

1Halil Akkanat, El yazisi ile Vasiyetnamede
Vasiyetname Metninin Ozellikleri, Prof. Dr.
Hayri Domanic'e 80. Yas Giin Armagani, C. 2,
Istanbul 2001, 5.799.

2 Mustafa Dural, El Yazisi ile Vasiyetname,
Istanbul 1967, 5.2.

3 Kemal Oguzman, Miras Hukuku, 6. Baski,
Istanbul 1995, 5.7

istanbul 1995, 5.110

1995, .125
S.1-2,5.211.
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6 Kemal Oguzman, Miras Hukuku, 6. Baski, Istanbul

7 Sevgi Kayak, Sozlii Vasivetname, GUHFM., C. LVIII,
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9 The National Law Review, Electronic Wills,

July 2017.
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(Erisim Tarihi: 15.01.2018)
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pliskin_2015918.pdf (Erisim Tarihi:15.01.2018)
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* Belgeyi vefat edenin hazirlamis olmasi veya belge-
nin hazirlanmasina sebep olmasi

¢ Belgeyi vefat edenin imzalamasi ve vefat edenin
belgeyi son arzularina yer vermek niyetiyle hazir-
lanmig olmasi

e Vefat edenin 2. madde uyarinca atacagl imzay1
2 veya daha fazla sahidin bilin¢li varhiginda atmig
olmasi gerekir. Bu maddedeki bilingli varliktan sa-
hidin duyu menzili (g6rme veya isitme duyusu icin
telefon, elektronik veya diger uzaktan iletigim arac-
lar1 dahilindeki duyular haric) icerisinde yer almak
anlagilmalidir.”

seklinde diizenlenmis olup, istisnai bir uygulama alani
yaratmaktadir.®

V. SONUC

Hukuki islemin kurulmasi i¢in bir kiginin irade beya-
ninin yeterli oldugu islemler, tek tarafli hukuki islem-
lerdir. Tek tarafli hukuki islemlerin gerceklestirilmesi
bakimindan ikili ayrimin yapilmasi gerekmektedir. Bazi
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tek tarafli hukuki islemlerin gerceklestirilmesi acisin-
dan yasa koyucu, siki sekil sartlar1 6ngérmiigken; bir ki-
sim tek tarafli hukuki islemlerin gerceklestirilmesi i¢in
herhangi bir gekil sart1 6ngériilmemistir. Yasa koyucu-
nun siki sikiya sekil sart1 6ngérmedigi hukuki iglemler,
online ortamda ve elektronik imza araciligiyla yapilabil-
mektedir.

Hukukumuzda elektronik vasiyetnameleri gecerli hale
getiren bir diizenleme bulunmamakta ise de, giivenli
elektronik imzanin kullanim alaninin artmasi ile, elekt-
ronik vasiyetname bakimindan hukuki zeminin olug-
masl agisindan 6nemli gelismelerin s6z konusu oldugu
soylenebilecektir.

Miras birakanin son arzularina verilen énemin, ¢agin
kosullari ile uyumlu sekilde, elektronik vasiyetnameyi
gecerli kilmasi gerektigi aciktir. Ancak yine de, bu ko-
nuda giivenlik aci81 olugsmayacak sekilde, temkinli dii-
zenlemeler ile sonuca gidilmesi, ondan yararlanacak
kisilerin menfaatine olacaktir. Tiirkiye uygulamasinda
simdilik elektronik vasiyetnameye iliskin olarak resmi
makamlara yansiyan herhangi bir olayin bulunmadig:
bilinmektedir. B
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