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ABSTRACT

As it is known, today, public services may be
delegated to private legal entities by conces-
sion agreements. While it is also known that
jurisdictional disputes arising from the public
concession agreements fall into the admin-
istrative jurisdiction’s area of responsibility,
the question of which judicial remedy will be
authorized in case of conflicts caused by the
supplemental agreements comes up as the
first dispute between the parties in most of
the lawsuits. In this study, within the scope of
the law, we will first examine the agreements
which the administration is party of. Further-
more, the notion of public services will be
elaborated, and later on, which judicial rem-
edy needs to be provided in case of conflicts
caused by concession agreements and prac-
tice agreements partaking of supplemental of
concession agreements will be analyzed.

OZET

Bilindigi (izere glinimiizde, kamu hizmetinin,
imtiyaz s6zlesmeleri ile ¢zel hukuk tizel kisisine
devrediimesi mumkdndar. Kamu imtiyaz stz-
lesmeleri kapsaminda ortaya cikan uyusmaz-
liklarin idari yarginin gérev alanina girdigi bilin-
mekle birlikte, bu stzlesmelerin eki niteligindeki
sozlesmelerden kaynaklanan uyusmazliklarda
hangi yargl yolunun gorevli olacag hususu,
acllan pek cok davada, taraflar arasindaki ilk
ihtilaf olarak karsimiza cikmaktadir. Bu calis-
mamizda, kanuni dizenlemeler kapsaminda,
oncelikle kisaca idarenin taraf oldugu s6zles-
meler incelenecek, kamu hizmeti kavramina
deginilecek ve sonrasinda imtiyaz s¢zlesmeleri
ve imtiyaz stzlesmeleri eki niteligindeki uygu-
lama s6zlesmelerinden kaynaklanan uyusmaz-
liklarin hangi yargl yolunda céztimlenmesi ge-
rektigi irdelenecektir.
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UBLIC SERVICE, WHICH IS PROVIDED TO SOCIETY TO
meet its general and common necessities and
to provide public interests or benefits, is one
of the irreplaceable component of a social
state. In some situations, it can be observed
that public service is conducted by private

legal persons. By assigning a public service to a private
legal person entirely through conducting an administra-
tive contract, the term “concession” unfolds. Conces-
sion agreements are the contracts which are conducted
by private legal persons to perform a public service.! Due
to the fact that concession contracts are qualified as ad-
ministrative contracts, all disputes arising from conces-
sion contracts, as a rule, fall into administrative justice’s
authority. However, according to the Law numbered
4446 and Law numbered 4501, it is regulated that in
public services and related concession agreements, the
application for national or international arbitration au-
thorities are accessible, in case of disputes arising from
the concession contracts. Hence, administrative audit
coverage of the jurisdiction is limited whereas, civil ju-
risdiction is being promoted.

If a joint stock company, which signed a concession
agreement to carry out public services with the admin-
istration, has signed an agreement with a third party
further to that concession agreement or even for the
purpose of actualizing the public service in question,
whether the agreement will be regulated under admin-
istrative or civil law should be determined based on the
legal character of the third party. Hence, if the third
party is a private legal person, the contract will not be
considered as an administrative agreement. Also, if the
third party is a Public Economic Enterprise (“PEE”),
we cannot define this contract as an administrative
contract. In the Legislative Decree no. 223 Article 1, it is
underlined that Public Economic Enterprises will work
in accordance with productivity and profitability princi-
ples and that they will be subject to private law regula-
tions; as a result it is presumed that they are adopted as
commercial partnerships and traders.® In our article, it
is discussed which judicial remedy is lawful in terms of
the conflict of interest arisen from the concession con-
tracts which is one of the contracts of the administration

ANAHTAR KELIMELER: [darenin Soz-
lesmeleri, Kamu Hizmeti Imtiyaz Sézlesmeleri,
Imtiyaz Stzlesmelerinde ve Bu Stzlesmelerin
Eki Niteligindeki Stzlesmelerde Yarg Yolu

iR TOPLUMUN GENEL VE ORTAK GEREKSINIMLERINi

karsilamak kamu yarar1 veya cikarini sag-

lamak icin topluma sunulmus olan kamu

hizmetleri, sosyal devlet anlayisinin vazge-

c¢ilmez bir 6gesidir. Baz1 durumlarda kamu

hizmetinin, 6zel hukuk kisilerince yiiriitiil-
diig goriilmektedir. Kamu hizmetinin, bir biitiin ola-
rak, akdedilecek bir idari sézlesme ile 6zel hukuk tiizel
kisisine devredilmesi ile imtiyaz kavrami kargimiza cik-
maktadir. Ozel hukuk tiizel kisilerinin, kamu hizmetini
yliriitmek amaci ile akdettikleri s6zlesmeler ise imtiyaz
sozlesmeleridir.! Imtiyaz sozlesmeleri birer idari séz-
lesme oldugundan, imtiyaz sézlesmelerinden kaynak-
lanacak biitiin uyugmazliklar kural olarak idari yarginin
gorev alanina girmektedir. Ancak, 4446 sayil1 Yasa® ve
akabinde 4501 sayil1 Yasa ile kamu hizmetleri ile ilgili
imtiyaz s6zlesmelerinde, bunlardan dogan uyusmazhk-
larin milli veya milletleraras: tahkim yoluna bagvuru-
labilecegi diizenleme altina alinmigtir. Bu sayede idari
yarginin denetim alani daraltilmis olup, adli yarginin da
onii acilmigtir.

Idare ile bir kamu hizmetinin yiiriitiilmesine iligkin im-
tiyaz sozlesmesi imzalamig anonim sirket, bu imtiyaz
sozlesmesine istinaden, hatta s6z konusu kamu hizmeti-
ni gerceklestirme amaciyla ticiincii bir kisiyle s6zlesme
akdetmis ise s6zlesmenin 6zel hukuka mi yoksa Idare
Hukukuna mu tabi olacagina o {iciincii kisinin niteligine
bakarak karar vermek gerekir. Nitekim bu ticilincii kisi
6zel hukuk kisisi ise sozlesme idari sézlesme olmaya-
caktir. Hatta bu iigiincii kisi Kamu Iktisadi Tesebbiisii
(“KIT”) oldugu takdirde de idari sézlesmeden bahse-
dilemeyecektir. $oyle ki, 233 sayil1 Kanun Hiitkmiinde
Kararnamenin 1. maddesinde Iktisadi Devlet Tesekkiil-
lerinin ticaret sirketleri gibi verimlilik ve karhhk ilke-
leri dogrultusunda calisacag: vurgulanmis ve bunlarin
6zel hukuk hiikiimlerine tabi olacaklari, bunlarin birer
ticaret sirketi veya tacir olduklarinin benimsendigi an-
lagilmaktadir.® Makalemizde, kamu tiizel kisisi olan ida-
renin sozlesmelerinden olan imtiyaz s6ézlesmelerinde
ve bu sozlesmelerin uygulanmasina yonelik yapilan ek
sozlesme niteligindeki sozlesmelerde c¢ikan uyusmaz-
liklar bakimindan hangi yarg: yolunun caiz oldugu tar-
tisilmaktadr.
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as apubliclaw corporation, and the supplemental agree-
ments for those contracts’ execution.

Il. AGREEMENTS THAT THE ADMINISTRATION
IS A PART OF

Before outlining the administrative agreements, it would
be appropriate to mention briefly about the agreements
of the administration first. Agreements which the ad-
ministration signs with real persons or legal entities are
called agreements of administration. The contracts that
are conducted by the administration are called “private
law contracts” or “administrative contracts” according
to their rules and their contractual parties. Administra-
tion’s private law contracts are dependent on private
law, while administrative contracts are dependent on
public law as a rule. In the general legal doctrine, it is
accepted that in order to define a contract as an admin-
istrative contract, three conditions as set forth below
should be met collectively:

a2l .

II. IDARENIN TARAF OLDUGU SOZLESMELER

idari sozlesmelerden bahsetmeden 6nce, idarenin s6z-
lesmelerine kisaca deginmek gerekmektedir. Idarenin
gercek veya tiizel kisilerle akdettigi s6zlesmeleridarenin
sozlesmeleri olarak adlandirilmaktadir. Idarenin akdet-
tigi sozlesmeler, sozlesme hiikiimlerine ve taraflarina
gore, “6zel hukuk s6zlesmesi” veya “idari s6zlesme” ola-
rak nitelendirilmektedir. Idarenin 6zel hukuk sézlesme-
leri 6zel hukuk hiikiimlerine tabiyken, idari s6zlesmeler
kural olarak kamu hukukuna tabidir. Genel 6gretide, bir
sozlesmenin idari s6zlesme sayilabilmesi icin agagida
belirtilen {i¢ sartin birlikte gerceklestirilmesi gerektigi
kabul edilmektedir:

e Taraflardan en az birisi idare olmalidir.

* Sézlegsmenin konusunun kamu hizmetinin yiirii-
tlilmesine iligkin olmas1 gerekmektedir.*
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« Atleast one of the parties should be an administra-
tion.

¢ The subject of the contract should be relevant to
conducting public service.*

¢ There should be some clauses in the agreement,
which fall beyond the scope of private law. This
means the possibility of demanding and getting
some innovations while the service is being con-
ducted because of the regulations that are the most
important standard which determines the admin-
istrative contracts, bestowed to the administration
and exceed private law.?

The characteristic feature of the administrative con-
tracts is that some particular functions are provided

d

* Sozlesmede 6zel hukuku agan hiikiimler bulun-

malidir. Bu husus, idari sézlesmeleri belirleyen en
o6nemli 6l¢iit olan, idareye taninan ve 6zel huku-
ku agan yetkilere iligkin hiikiimler nedeniyle hiz-
metin yliriitiilldiigii sirada bir takim yeniliklerin
yapilmasini isteyebilmek ve elde etmek anlamina
gelmektedir.®

idari sozlesmelerin karakteristik 6zelligi, idareye bir ta-
kim 6zel yetkiler saglanmig olmasidir. Bu yetkiler 6zel
hukuku agan, tek tarafly, bir {istiinliik iceren yetkilerdir.
Idari sézlesmeleri, idarenin 6zel hukuk sézlesmelerin-
den ayiran en énemli 6lciit budur. Idari sézlesmelerin
taraflarindan birisinin, her zaman idare olmasi ve s6z-
lesme konusunun ise kamu hizmeti olmasi zorunludur.
Bu noktada, kamu hizmetini ve kamu hizmetinin goriil-
me usullerini incelemekte fayda gérmekteyiz.
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for the administration. These functions fall outside the
scope of private law, are unilateral and contain suprem-
acy. The most important criterion that differentiates
administrative contracts from the private law contracts
of the administration is this feature. It is obligatory that
one of the administrative contract’s parties be an ad-
ministrative organ and that the subject of the contract
be apublic service. At this point, analyzing public service
and procedures of giving public service would therefore
be useful.

lll. PUBLIC SERVICE
A. Description

Although the concept of public service does not have
any specific description, according to the Council of
State and the legal doctrine however, public service can
be defined as: “The activities which are conducted by
private legal persons under the surveillance and supervi-
sion of administration within the Administrative Law and
the private legal system that is related to Administrative
Law for public necessities and which can cause uneasi-
ness and chaos unless they are conducted.”® As it is under-
stood from the description, public service consists of the
operations that are made for the satisfaction of public
needs. Fundamentally, these operations fall within the
responsibilities of the administration, and may also be
conducted by private legal persons as a result of chang-
ing conditions within the society.

B. Principles and Methods

The administration conducts public services according
to some principles. As abovementioned, public service
can also be conducted by private legal persons. The ad-
ministration is under obligation for controlling whether
these, as expressed in the Constitution, “private enter-
prises”,” conduct public services properly or not. The
basic principles of public services can be enumerated as
continuity, equality, variability/adaptation, and finally
being gratuitous. Public service has to be conducted un-
der these principles.

An operation that administration is insufficient to con-
duct can be conducted by a private legal person by the
permission of administration, in other words it is pos-
sible that the related services can be provided in this
way. Nowadays, administration gives private enterprises
a place in various areas to conduct public services not

lil. KAMU HiZMETi
A. Tanimi

Kamu hizmetinin dogrudan bir tanimi bulunmamak-
la beraber, doktrin ve Danigtay kararlari 1s181nda kamu
hizmeti; “Idare veya idarenin gézetim ve denetimi altin-
daki ozel hukuk kisisi tarafindan, giderilmedigi takdirde
toplumda huzursuzluk ve kargagsaya yol acacag: varsa-
yilan kamusal ihtiyaclara yonelik olarak Idare Hukuku
veya Idare Hukuku baglantili 6zel hukuk rejimi icinde
ylirtitiilen faaliyet’® olarak tanimlanabilmektedir. Ta-
mimdan da anlagilacag iizere kamu hizmeti, kamusal ih-
tiyaclarin tatminine yonelik faaliyetlerdir. Esasinda bu
faaliyetler idarenin bir yiikiimliiliigii olup, degisen top-
lum sartlarinin sonucu olarak giiniimiizde 6zel hukuk
kisilerine de gordiiriilebilmektedir.

B. ilkeleri ve Usulleri

Idare kamu hizmetini baz ilkeler cercevesinde yerine
getirmektedir. Yukarida da belirttigimiz {izere, kamu
hizmetleri 6zel hukuk kisileri tarafindan da yerine ge-
tirilebilmektedir. Idare, Anayasa’daki deyimle bu “6zel
tesebbiis”lerin’ kamu hizmetini gerektigi gibi yerine
getirip getirmedigini kontrol etme yiikiimliiliigii altin-
dadir. Kamu hizmetinin temel ilkeleri; siireklilik, esitlik,
degiskenlik/uyarlama ve son olarak meccanilik (beda-
valik) olarak siralanabilmektedir. Kamu hizmetleri bu
ilkeler cercevesinde yerine getirilmek zorundadir.

Idarenin yetersiz kaldig bir faaliyeti, idarenin izni ile
o6zel hukuk kisilerinin de yapabilmesi, yani s6z konusu
hizmetlerin bu sekilde gériilmesi miimkiindiir. Giinii-
miizde idare, sadece yetersiz kaldig1 alanlar bakimindan
degil, ekonominin hareketlenmesine katkida bulunmak
icin de, 6zel tegebbiislere kamu hizmetinin yiiriitiilmesi
amaciyla bircok alanda yer vermektedir. Kamu hizme-
tinin gordiiriilme usulleri cesitli sekillerde karsimiza
cikmaktadir. Bunlar; “emanet”, “miisterek emanet”,
“iltizam”, “ruhsat usulleri”, “imtiyaz Sozlesmesi”, “Yap-
Islet-Devret ve Kamu Ozel Isbirligi” usuliidiir. Giinii-
miizde ulusal ve uluslararasi ¢ercevede en genis uygu-
lama alam bulan tiirlerden biri ise imtiyaz s6zlesmesi
usulii olarak karsimiza ¢cikmaktadir.
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only with regard to the areas that it remains incapable,
but also to make contribution to stimulate the economy.
Public service shows itself in many forms. These are;
“consignment”, “joint consignment”, “assuming”, “li-
cense forms”, “Concession Agreements”, “Build Operate
Transfer and Public-Private Partnership” forms. Today,
in national and international arena, Concession Agree-

ments have the largest field of application in these forms.
IV. PUBLIC CONCESSION AGREEMENTS
A. Description and Elements

Concession is constituting and/or managing a public
service by a specific person according to an agreement
between the administration and a specific private law
person while the profits and damages belong to the pri-
vate law person.? Concession is provided to the private
legal person with the concession agreements. Conces-
sion agreements are the administrative contracts which
set forth constituting a public service by a private legal
person and managing it for a while or managing a pub-
lic service which has already been constituted.” In these
contracts, the administration which is a public corpora-
tion is called “concession grantor” and the private legal
person that conducts the public service is called “con-
cessionnaire”. The public service that is conducted by
the private legal person will be left to the administration
free of charge at the end of the time that the parties de-
termined.

The elements of concession can be listed as contractual
element, subject element, charging element, conces-
sionnaire’s managing on its own profit and loss element.
Fundamentally, it is possible to deduce these elements

IV. KAMU iMTiYAZ SOZLESMELERI
A. Tanimi ve Unsurlan

Imtiyaz, idarenin belli bir 6zel kisi ile yaptig1 s6zlesme
uyarinca belli bir kamu hizmetinin kar ve masraflari, kar
ve zarar1 Ozel kisiye ait olmak {izere, belli bir kisice ku-
rulmasi ve/veya igletilmesi usuliidiir.”® Imtiyaz, imtiyaz
sozlesmeleri ile 6zel hukuk kisilerine temin edilir. Imti-
yaz s6zlesmeleri ise bir kamu hizmetinin bir 6zel kisi ta-
rafindan kurulmasini ve belli bir siire igletilmesini veya
kurulmus bulunan bir kamu hizmetinin belli bir siire
igletilmesini 6ngéren idari sézlesmelerdir.” Bu s6zles-
melerde kamu tiizel kisisi olan idare “imtiyaz veren” ve
kamu hizmetini géren 6zel hukuk kisisi ise “imtiyazc1”
olarak isimlendirilmektedir. Ozel hukuk kisisi tarafin-
dan siirdiiriilen kamu hizmeti, taraflarca belirlenen sii-
renin sonunda bedelsiz olarak idareye kalmaktadir.

imtiyazm unsurlarini akdi unsur, konu unsuru, iicret-
lendirme unsuru ve imtiyazcinin kendi kar ve zararina
isletme unsuru olarak sayilabilmektedir. Esasinda, bu
unsurlar1 yukaridaki imtiyazin tanimindan da ¢ikarmak
mumkiindiir. imtiyazc1 ile idare arasinda, bir kamu ihti-
yacin tatmin amaciyla sézlesme yapilmakta ve imtiyazel
yerine getirdigi bu hizmet karsiliginda yararlananlardan
bedel tahsil ederek kendi kazancini saglamaktadir. Bu
unsurlara ilaveten ictihatlar ve doktrin, belirli ve uzun
stireli olma unsurlarini da aramaktadir. Hatta doktrinde
bu unsurlarin imtiyaz sézlesmesini, diger idari sozles-
melerden ayiran unsur oldugu kabul edilmektedir.

1. Akdi Unsur

Imtiyaz iki tarafli bir islemdir. Bu sebeple, imtiyaz usu-

1A. AliRiza Yiicel, idari Sozlesmeler ve imtiyaz
Sozlesmeleri, Tiirkiye Mithendislik Haberleri,

N. 439-440 - 2005/5-6, p. 12

2 The Code Related to the Binding Principles In
Case of the Disputes Arising From the Concession
Conditionings and Contracts About Public Services,
Article 1: “The aim of this Code is to designate the
principles and bases that should be concurred by
the parties during the making process of contract,
inthe case of arbitration remedy is provided for

the resolution of disputes that are arising from the
concession contracts and conditionings about public
service.”

3 Supreme Court 23 Civil Chamber (CC) numbered,
E. 2014/5176, K.2015/545; Constitutional Court dated
03.02.2015 and numbered E.1994/70, K1994/65-2.

4 Supreme Court 9th CC dated 20.12.1993 and
numbered, E.1993/9709, K.1993/19056: “.. In the case
of being related to other thing and things about public
service, not directly the conduction of public service,
thenitis not an administrative contract...”

5 Kemal Gozler, idare Hukuku VLI, Ed.2, Bursa
2009, p. 42; il Han Ozay, Giin Isiginda Yonetim,

Ed. 5, Istanbul, 2002, p. 251.

6 Ozay, p.224.; Council of State 1st Chamber dated
24.09.1992, numbered E. 1992/232, K. 1992/294;
Constitutional Court dated 11.04.1994, numbered E.
1994/43, K. 1994/42-2.

7 Constitution Art. 47 : “private enterprises that have
public service qualification..... can be nationalized”
IV: Labour and agreement freedom

Art. 48: Everyone has the freedom of working and
making agreement in every area they like. It is free to
constitute private enterprises.

8 Gozler, p. 296.

9 Metin Giinday, [dare Hukuku, Ed. 10,

Ankara 2015, p. 172.
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from the description of concession above. Concession-
naire and administration make an agreement to satisfy
a public need and the concessionnaire carries interest
in return of such services that it has provided by recov-
ering charge from the clients. In addition to these ele-
ments, some judicial decisions and doctrine require the
elements of being specific and long-term. Moreover, the
doctrine manifests that these elements are the elements
that separate concession agreement from the other ad-
ministrative contracts.

1. Contractual Element

Concession is a bilateral proceeding. For this reason,
in contractual element, the condition of executing an
agreement between the administration and a joint-stock
company that will conduct the service in specie as a pri-
vate legal person is demanded. As a natural result of this
condition, the administration cannot assign a public ser-
vice duty to the private legal person on its own motion as
apublic service concession.’

2. Subject Element

The subject of concession can be determined as conduct-
ingapublic service and/or operating it. For this reason, if
there is no public service then public service concession
cannot exist.

3. Operating on Its Own Profit and Loss Element

In concession agreements, in case the fund and the risk
belong to the private enterprise that signed the contract
with the administration and the operation makes a loss,
the private legal person will be responsible for the loss.!

liinde idare ile hizmeti fiilen yiiriitecek olan 6zel hukuk
tlizel kisisi anonim girket arasinda bir sézlesme imza-
lanmasi kosulu aranmaktadir. Bunun dogal sonucu ola-
rak idare, 6zel hukuk kigisine bir kamu hizmeti gérevini
hi¢bir zaman kendiliginden kamu hizmeti imtiyazi ola-
rak devredememektedir.

2. Konu Unsuru

Imtiyazin konusu bir kamu hizmetinin kurulmasi ve/
veya igletilmesidir. Bu sebeple kamu hizmeti yoksa
kamu hizmeti imtiyazi da olamaz.

3. Kendi Kar ve Zararina isletme Unsuru

Imtiyaz sozlesmeleri ile sermaye ve riskin, idare ile s6z-
lesme imzalamig 6zel girisimciye ait olmasi ve faaliyetin
zarar etmesi halinde, bunun da 6zel hukuk tiizel kisisi
sirket iizerinde kalmasi s6z konusudur. *°

Imtiyaz sozlesmelerinin niteligi konusunda degisik
tartigmalar siiregelmistir. Bu tartismalarin neticesinde
Anayasa Mahkemesi ve Danigtay, idari sozlesmelerin
unsurlarindan yola c¢ikarak, imtiyaz sézlesmesinin bir
idari s6zlesme oldugunu tespit etmistir. Anayasa Mah-
kemesi “Kamu hizmeti imtiyaz s6zlesmeleri, gerek konu-
sunun bir kamu hizmetinin kurulmasi ve/veya igletilmesi,
gerekse hizmetin yltirtitiilmesini saglamak igin hizmeti
yapanlara kamu giiciine dayanan yetkiler tanimasi, ge-
rekse idarenin, hizmetin diizenli ve gézetim yetkisine sa-
hip olmast yoniinden idari sézlesmenin tiim niteliklerini
tagirlar™ seklindeki karari ile imtiyaz s6zlesmesinin
idari s6zlesme niteliginde olduguna karar getirmigtir.
Bu sekilde Anayasa Mahkemesi, Danistay’in' bu yonde-
ki tespitlerini de dogrulamgtir.

1AliRiza Yiicel, “Idari Sozlesmeler ve imtiyaz
Sozlesmeleri”, Tirkiye Mihendislik Haberleri, S. 439-
440 -2005/5-6, s.1-2.

2 Kamu Hizmetleri ile llgili imtiyaz Sartlasma ve
Sozlesmelerinden Dogan Uyusmazliklarda

Tahkim Yoluna Basvurulmasi Halinde Uyulmasi
Gereken lkelere Dair Kanun, Madde 1.

“Bu Kanunun amaci, kamu hizmetleri ile ilgili
imtiyaz sartlasma ve sozlesmelerinde bunlardan
dogan uyusmazliklarin tahkim yoluyla ¢éztlmesinin
ongordlmesi durumunda taraflarca sézlesme
yapilirken uyulmasi gereken ilke ve

esaslari belirlemektir.”

3 Yargitay 23. Hukuk Dairesi (HD) 03.02.2015,

E. 2014/5176 K. 2015/545; Anayasa Mahkemesi
03.02.2015, E. 1994/70 K. 1994/65-2.

4 Yargitay 9. HD 20.12.1993, E.1993/9709,
K.1993/19056 : “..Eger dogrudan dogruya kamu
hizmetinin yariitdlmesi degil de, kamu hizmeti ile ilgili
diger sey ve seylereliskin olmasi durumunda bu
sozlesme idari sézlesme degildir...”

5 Kemal Gozler, idare Hukuku, C.Il, 2. Basi, Bursa
2009, s. 42; il Han Ozay, Giin Isiginda Yonetim, 5.
Basl, Istanbul, 2002, 5.251.

6 Ozay, 5.224; Danistay 1. Dairesi 24.09.1992,
E. 1992/232, K. 1992/294; Anayasa Mahkemesi
11.04.1994, E. 1994/43, K. 1994/42-2.

7 Anayasa m.47 : “kamu hizmeti niteligi tastyan
ozel tesebbisler.... devletlestirilebilir.”

IV: Calisma ve sozlesme hiirriyeti

Madde 48: Herkes, diledigi alanda calisma ve
stzlesme hiirriyetine sahiptir. Ozel tesebbiisler
kurmak serbesttir.

8 Gozler, s. 296.

9 Metin Giinday, idare Hukuku, 10. Basi, Ankara
2015.s.172.
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There have been several controversies over the quali-
fication of concession agreements. As a result of these
arguments the Constitutional Court and the Council of
State determined based on the elements of administra-
tive contracts that concession agreements are adminis-
trative contracts. The Constitutional Court determined
concession agreements as an administrative contract
as a result of its decision as “Public service concession
agreements have all the qualifications of administrative
contracts because of both it’s providing authority based
on public power for constituting and/or managing pub-
lic service, also for conducting the service, on the other
hand administration having the authority to supervision
whether the service is systematic or not.”" In this way, the
Constitutional Court verified the Council of State’s' de-
cisions in this aspect.

B. Proceeding for Disputes in Public Service
Concession Agreements

Asarule,in administrative contracts dispute resolutions
are made in administrative judicial review. Because con-
cession agreements are qualified as administrative con-
tracts, all disputes arising from these contracts, in prin-
ciple, fall into the administrative justice’s responsibility.
However, in the Article 2/1-c of the Administrative Ju-
risdiction Procedures Code (“AJPC”) numbered 2577
the administrative court’s responsibility for conces-
sion agreements is limited with the arrangement below
which is brought for the disputes that the administrative
court is responsible for;

“The cases concerning the disputes between the
parties arising from the administrative contracts
executed for conducting one of the public services,
except for the disputes arising from concession con-
ditioning and contracts that are stipulated by arbi-
tration”

Arbitration remedy is applicable for concession agree-
ments as a result of the regulation as “It can be assumed
that the disputes arising from the concession conditions
and contracts about public services can be resolved by
national or international arbitration. International
arbitration remedy is only applicable for the disputes
containing foreign elements” in the Constitution’s arti-
cle 125/1 with the Code numbered 4446. Following this
code, with the Law numbered 4501, the procedures and
the principles that are applied in case of appeal by the ar-
bitration are regulated. Accordingly, if they prefer, par-

B. Kamu Hizmeti imtiyaz Soézlesmelerinde
Uyusmazlik Halinde Yargilama Usulii

Idari sozlesmelerde uyusmazliklar, kural olarak idari
yargl yolunda ¢oziimlenmektedir. Imtiyaz sozlesmeleri-
nin birer idari sdzlesme olmasi sebebiyle, bu s6zlesme-
lerden kaynaklanacak biitiin uyusmazliklar kural olarak
idari yarginin gorev alanina girmektedir. Ancak 2577 sa-
yil Idari Yargilama Usulii Kanunuw'nun (“iYUK?”) 2/1-c
maddesinde, idare mahkemesinin gorevli oldugu uyus-
mazhklar bakimindan;

“Tahkim yoluyla 6ngoriilen imtiyaz sartlasma ve
sozlesmelerinden dogan uyusmazlhklar hari¢, kamu
hizmetlerinin birinin yiiriitiilmesi icin yapilan idari
sozlesmelerden dolay taraflar arasinda ¢ikan uyus-
mazliklara iligkin davalar”

seklinde bir diizenleme getirilmis olup, idare mahke-
mesinin imtiyaz sézlesmelerinden dogan uyusmazliklar
bakimindan gorevi sinirlandirilmigtir. Anayasa’nin 125.
maddesinin birinci fikrasina 4446 sayih Yasa ile getiri-
len “Kamu hizmetleri ile ilgili imtiyaz sartlasma ve soz-
lesmelerinde bunlardan dogan uyusmazliklarin milli
veya milletleraras: tahkim yoluyla ¢6ziilmesi 6ngorii-
lebilir. Milletleraras1 tahkime ancak yabancilik unsuru
tasiyan uyusmazliklar icin gidilebilir” hitkmii sonucun-
da imtiyaz sézlesmeleri i¢in tahkim yolu acilmistir. Isbu
yasay1 takiben 4501 sayili Yasa ile imtiyaz sozlesmele-
rinde tahkim yoluna bagvurulmasi halinde uygulanacak
usul ve esaslar diizenleme altina alinmigtir. Dolayisiyla
bu durumda taraflar isterlerse sézlesmeden dogacak
uyusmazliklarin ¢éziimii icin tahkime gidilmesini ka-
rarlagtirabileceklerdir. Esasinda, idari yarginin denetim
alani tahkim yoluyla daraltilmigtir.

Tahkim yolunun 6ngériildiigii imtiyaz s6zlesmelerinin
idari yarginin gorev alanina girmemesinin sebebi ise,
tahkim yolu ve kararlar1 bakimindan gorevli yarginin
adli yargi olmasidir. Bu sebeple taraflar arasinda tahkim
yoluna bagvurulabilecegi kararlagtirilmig ise gérevli yar-
g1idari yargi olmayacaktir.

Nitekim bu Anayasal degisiklikle uyumlu olarak 2575
sayill1 Danigtay Kanununun 24. maddesinin ilk fikra-
s1 ile “tahkim yolu 6ngoriilmeyen kamu hizmetleri ile
ilgili idare mahkemesi sartlasma ve sozlesmelerinde
dogan idari davalar1 karara baglama” gorevi Danistay’a
verilmistir. 2575 sayili Danistay Kanunu 2577 sayili1 Ka-
nununa gore 6zel kanun olmasindan dolayi, tahkimin
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ties can settle for appealing to arbitration for the reso-
lution of disputes arising from concession agreements.
Fundamentally, the control jurisdiction of the adminis-
trative justice is limited by arbitration remedy.

The reason that the concession agreements do not fall
into the administrative jurisdiction is that the civil ju-
risdiction is authorized for arbitration remedy and its
decisions. For this reason, if the parties have decided on
going to arbitration, then the administrative justice will
not be the authorized jurisdiction.

Thus, in line with this Constitutional modification, with
the Code numbered 2575 of the Council of State, Arti-
cle 24/1, it is decided that the duty of “concluding the
administrative cases arising from administrative court
conditioning and contracts about public services which

ongoriillmedigi imtiyaz s6zlesmelerinden dogan uyus-
mazliklarda yargi yolu idari yarg, gérevli mahkeme ise
Damnistay olacaktir. Aksi durumda, imtiyaz s6zlesmele-
rinden dogan uyusmazliklar i¢in adli yarg: yoluna gidi-
lebilecektir.

V. iMTiYAZ S6ZLESMESININ EKi NITELIGINDE
OLAN UYGULAMA SOZLESMELERI VE BU
SOZLESMELERDEN DOGAN
UYUSMAZLIKLARDA YARGI YOLU

Idare ile 6zel hukuk kisisi arasinda imzalanan imtiyaz
sozlesmesinin yliriitiilebilmesi icin, imtiyazci ile ii¢lin-
cli kisiler arasinda da soézlesmeler akdedilmektedir.
Idare tarafindan &6zel hukuk kisisine verilen imtiyaza
hizmet eden ve idarenin taraf tegkil etmedigi bu soz-
lesmeler uygulama sozlesmeleridir. Imtiyazin konusu
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are not envisaged for arbitration” is assigned to the
Council of State. Due to the fact that the Code numbered
2575 of the Council of State is a special law comparing
to the Council of State Code numbered 2577, for the
disputes arising from the concession agreements that
arbitration is not assumed, the judicial remedy will be
administrative justice and the court of jurisdiction will
be the Council of State. Otherwise, for disputes arising
from concession agreements, civil jurisdiction remedy
will be applicable.

V. SUPPLEMENTAL AGREEMENTS OF
CONCESSION AGREEMENTS AND THE JUDICIAL
REMEDY IN DISPUTES ARISING FROM THESE
CONTRACTS

Some contracts may also be signed between conces-
sionnaire and third parties to conduct the concession

kamu hizmetinin tahsisi amaciyla akdedilen bu sozleg-
melerde tiiciincii kisi, bir 6zel hukuk kisisi olabilecektir.
Idare ile bir kamu hizmetinin yiiriitiilmesine iligkin im-
tiyaz s6zlesmesi imzalamig 6zel hukuk kisisinin, bu im-
tiyaz sozlegmesine istinaden, s6z konusu kamu hizmeti-
ni gerceklestirme amaciyla, {iciincii bir kisiyle akdettigi
sozlesmelerinin 6zel hukuka m1 yoksa idare hukukuna
m1 tabi olacagina, o iiciincii kiginin niteligine bakarak
karar vermek gerekmektedir.

A. Uygulama Sé6zlesmelerinden Dogan
Uyusmazllklarda_ Yargi Yolu - Ozel Hukuk
Kisileri ve Kamu lktisadi Tesebbiisleri

Uygulama s6zlesmesinin tarafi ii¢lincii kisinin 6zel hu-
kuk kisisi olabilecegi gibi, Kamu Iktisadi Tegebbiisii de
(“KIT”) olabilecektir. Ugiincii kisinin 6zel hukuk kisisi
olmasi halinde, uygulama sézlesmesinin idari s6zles-
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agreements that are signed between administration and
private legal person. These contracts, which serve to the
concession that is given to the private legal person and
which the administration does notbecome a party of, are
the execution contracts. In these agreements, which are
executed to grant public service as the subject of conces-
sion, the third person might therefore be a private legal
person. Whether the agreement executed by the private
legal person, who signed the concession agreement with
the administration to conduct a public service, with a
third person to perform the related public service falls
within the private law or administrative law should be
determined based on that third person’s characteristics.

A. Judicial Remedy in Disputes Arising from
Execution Agreements - Private Legal Persons
and State Economic Enterprises

While the third person who is a contracting party of the
execution agreement can be a private legal person, it can
also be a State Economic Enterprise (“SEE”). It is clear
that in case the third person is a private legal person, the
execution agreement will not be accepted as an admin-
istrative contract.’® In addition to this, another matter
that could lead to a possible discussion in the execution
is the situation when the third person is a SEE. Accord-
ing to the Article 1 of the Legislative Decree (“LD”)
numbered 233, it is underlined that the SEEs work in ac-
cordance with productivity and profitability principles
like trading companies, also indicated that they will be
dependent on its private legal rules and understood that
they are adopted as trading companies and traders.”* In
the same way, once again, it is designated by ensuring
that the SEEs have the adjective of trader in the Article
18/1 of the Turkish Commercial Code (“TCC”) as indi-
cated below;

“Trading companies and associations which man-
age concerns to achieve their goals and even the en-
terprises and establishments, which are constituted
by statutory bodies like State, Province, City Hall
to be administrated within the scope of private law
and managed as a concern pursuant to their laws of
establishment, are adopted as traders”

The Article 4/2 of the Legislative Decree numbered 233
states that economic enterprises are dependent on pri-
vate legal rules, except for the designated matters in the
Legislative Decree numbered 233. For adopting state
economic enterprises as traders, the condition of being

me olarak kabul edilmeyecegi aciktir.”* Bununla birlik-
te, uygulamada tartigmaya yol acabilen bir diger husus
bu {i¢lincii kiginin bir KIT olmasidir. 233 sayih Kanun
Hiikkmiinde Kararname’nin (“KHK”) 1. maddesinde,
KiTlerin ticaret sirketleri gibi verimlilik ve karlilik ilke-
leri dogrultusunda calisacag: vurgulanmis ve bunlarin
6zel hukuk hiikiimlerine tabi olacaklar1 belirtilmis olup,
KiT’lerin birer ticaret sirketi veya tacir olduklarinin be-
nimsendigi anlagilmaktadir.* Aym sekilde, 6762 sayili
Tiirk Ticaret Kanunu'nun (“T'TK”) 18/1. maddesinde;

“Ticaret sirketleriyle gayesine varmak icin ticari bir
isletme isleten dernekler, kendi kurulug kanunlar:
geregince hususi hukuk hiikiimleri dairesinde idare
edilmek veya ticari sekilde igletilmek {izere Devlet,
Vilayet, Belediye gibi amme hiikmi sahislar: tara-
findan kurulan tesebbiis ve miiesseseler dahi tacir
sayilir”

seklinde KIT’lerin tacir sifatini tagidiklari, bir kez daha
hiikiim altina alinarak vurgulanmigtir.

233 sayili KHK’nin 4/2. maddesine gore kamu iktisadi
tegebbiisleri, 233 say11 KHK’de belirtilen konular digin-
da 6zel hukuk hiikiimlerine baghdir. Bir kamu iktisadi
tegebbiisiiniin tacir sayilabilmesi i¢in ticari sekilde isle-
tilmek tizere kurulmasi da yeterlidir. Zira TTK’nin 18/1
maddesi iki sart1 birlikte aramamakta “kendi kurulug
kanunlar1 geregince hususi hukuk hitkiimleri dairesinde
idare edilmek” ctimlesinden sonra “veya” eki getirilerek
“Ticari sekilde kurulan” tesebbiislerin de tacir sayila-
cagimi belirtmektedir.!®® Nitekim Yargitay ve doktrin
goriisii de bu gekildedir. Bu noktada, tarafi 6zel hukuk
kisisi diginda KIT olan uygulama sézlegsmelerinden kay-
naklanan uyusmazlhklarin da adli yargida ¢6ziimlenme-
si gerektigi sonucuna ulagilmaktadir. Nitekim isbu hu-
sus, Yargitay kararlari ile de desteklenmektedir.”

Uygulama Soézlesmelerinden kaynakl olarak ortaya ¢1-
kan uyusmazliklarin adli yargida ¢éziimlenmesi gerek-
tigine iligkin bir bagka goriis ise bu hususu, uygulama
sozlesmelerinin, kamu hizmeti imtiyaz sozlesmesi ile
idari hizmet s6zlesmeleri digindaki s6zlesmeler olmala-
r1nedeni ile idari sézlesme olarak sayllmayacaklar: sek-
linde gerek¢elendirmisgtir. ®

Bu cercevede degerlendirme yapacak olursak, idare ile
imtiyaz s6zlesmesi imzalamig olan imtiyazcinmin, kamu
hizmetini yerine getirmek amaciyla {ciincii kisilerle
yapacagl sozlesmelerden dogan uyusmazliklarda hangi
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established to operate commercially is also sufficient.
The Article 16/1 of the Turkish Commercial Code does
not look for these two conditions together and desig-
nated that these enterprises that are “constituted com-
mercially” can be adopted as traders by putting the an-
nex of “or” after the sentence of “being managed in their
private legal rules chamber according to their own law of
establishment”; therefore, the Supreme Court and the
doctrine concord with this reading.'*'¢ At this point, the
conclusion that the disputes arising from the execution
agreements that the SEE is a party of except for the pri-
vate legal persons can be solved by judicial remedies is
deduced. Thus, this matter is supported by the Supreme
Court decisions.”

Another comment about the fact that the matter of the
disputes arising from the execution agreements should
be solved in judicial justice justifies this matter as; be-
cause the execution agreements are not public service
concession contracts and administrative employment
contracts, they cannot be adopted as administrative
contracts.'

According to the evaluation in this context, which judi-
cial remedy will be lawful for the disputes arising from
the contract signed with a third person to conduct a
public service by a concessionnaire which had signed a
concession contract with the administration, depends
on the qualification of the third person. If the third per-
son is a private legal person, then the agreement will be
out of the administrative justice’s area of responsibility
because in order to appeal for the administration justice

yargl yolunun caiz olacagl bu iiciincii kiginin niteligine
baghdir. Sayet bu ti¢iincii kisi bir 6zel hukuk kigisi ise
idari yarginin yetkisinin digina cikilmig olacaktir. Ciinkii
idari yarg1 yoluna bagvurabilmek icin s6zlesmenin idari
sozlesme niteligine sahip olmasi gerekmektedir. Idari
sozlesmeden bahsedebilmemiz icin ise taraflardan en
azindan birisi idare olmalidir. Bu durumda 6zel hukuk
kisisi olan imtiyazci ile 6zel hukuk kisisi veya KIT ara-
sinda diizenlenecek s6zlesmelerin idari s6zlegme niteli-
gine sahip olmas1 miimkiin degildir. Bu s6zlesmeler 6zel
hukuk hiikiimlerine tabi, 6zel hukuk stézlesmeleridir.
Burada imtiyaz sozlesmesine ek nitelikte sozlesmeler
kurulmaktadir ancak, bu sézlesmeler dogrudan imtiyaz
sozlesmeleriymis gibi degerlendirilmemelidir. Bu ek
niteligindeki s6zlesmelerin taraflar1 imtiyaz s6zlesme-
sinin taraflarindan farkhidir ve bu sézlesmelerin niteligi
de taraflarina bakilarak belirlenmelidir.

V1. SONUC

Giiniimiizde kamu hizmetinin 6zel tesebbiisler aracili-
g1 ile goriilmesi usulii oldukca yaygindir. Sosyal devlet
anlayisinin gelismesi ve gelisen ekonomilerin giiclen-
mesine katki saglanmasi bakimindan, idare artik yal-
nizca yetersiz kaldig1 hallerde degil, bir¢cok alanda kamu
hizmetini 6zel tesebbiislere gordiirmektedir. Bu sayede
bircok biiylik 6lcekli ve kiiciik 6lcekli 6zel tesebbiisler
kendi gelisimleri bakimindan biiyiik firsatlar yakalamis
olmaktadirlar. Haliyle kamu giiciinii elinde bulunduran
idare ile yapilan bu sézlesmelerin hangi hukuka tabi ola-
cagl meselesi 6nem tagiyan bir konu olarak ortaya cik-
maktadir.

10 Council of State 1st Chamber dated 24.09.1992,
numbered E. 1992/232, K. 1992/294.

11 Constitutional Court, dated 28.06.1995, numbered
E1994/71,K1994/23.

12 Council of State 1+ Chamber dated 24.09.1992,

numbered E. 1992/232, K. 1992/294, Danistay Dergisi,

N.87, p.33-40.

13 Zehra Odyakmaz, “Genel Olarak idarenin
Sozlesmeleri”, Gazi Universitesi Hukuk Fakilltesi
Dergisi, V. 2, p.1-2, Ankaral998, http;//webftp.gazi.
edu.tr/hukuk/dergi/2_12.pdf, Last Access: 07.11.2016;
Gozler, p.42.

14 Supreme Court 23 Civil Chamber, dated
03.02.2015, numbered E.2014/5176 K. 2015/545;
Constitutional Court, dated 22.12.1994, numbered
E.1994/70K. 1994/65-2.

15 Supreme Court Assembly of Civil Chambers,
25.02.2004, E.2004/4-40, K.2004/113.

16 Ali Bozer, “Sosyal Sigortalar Kurumunun Tacir
Sifat’”, BATIDER, V. I, N.4, 1962, p. 576.

17 Council of State 131Chamber E. 2015/2773

K. 2015/3169, “...It is determined by the Administrative
Court that the case is dismissed for the jurisdiction
according to the Administrative Jurisdiction
Procedures Law no. 2577 article 15/1-a on the
grounds that; from taking contract award decision

to the contract signing decision step relying on the
related laws, the cases for demanding the cancelation
of the taken decisions and made operations by
administration should be solved in administrative
justice, disputes that are arising from the execution

of contract rules and consisting after the contract is
signed should be solved in judicial justice according

to private law rules, in this context; concerning the
matter of dispute, the rescission and performance
guarantee’s revenue record which is the operation
as the matter in dispute that is arising from the
execution of the contract and for this reason it's vision
and solution are in judicial justice with the reason
of violation of terms of the contract which have the
qualification of contract governed by private law
that is signed between suer and administration as
defender and based on their free wills at the tender
result of mobile parking system execution and
management within the Law no. 2886, the decision
is appealed by the suer... the bill of review is not
disapproved and so the mentioned court decision is
APPROVED..."

18 Giinday, p. 218.
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the agreement should have the qualification of an ad-
ministrative contract. At least one party of the contract
should be the administration in order to be able to count
that contract as an administrative contract. In this case,
the agreements between the private legal person con-
cessionnaire and another private legal person or a SEE
cannot have the qualification of an administrative con-
tract. These contracts are private law contracts depend-
ent on private law rules. By this way, some supplemental
agreements are constituted as the addition to these con-
cession contracts however they should not be evaluated
as concession agreements. The parties of these supple-
mental agreements are different from the concession
agreements and designating the qualification of these
contracts should be done according to their parties.

V1. CONCLUSION

Currently, the form of conducting public service by
private enterprises is very common. For social state
consciousness to develop and to make contribution to
stimulate the developing economies, the administration
has private enterprises conduct public service not only
in the areas that it remains incapable but also in other
various areas. Hence, many large and small scale enter-
prises take the opportunity for their own developments.
Therefore, the issue that which law these concession
agreements will be subject to comes up as an important
matter.

Providing public services through private enterprises
is possible in various methods. The agreements which

Kamu hizmetinin 6zel tesebbiisler aracilif1 ile gordii-
riilebilmesi birden fazla sekilde miimkiindiir. Idarenin
iistiinliigliniin anlagmaya yansidigl, taraflardan birinin
idare oldugu ve konusu kamu hizmeti olan sdzlesme-
ler idari s6zlegmelerdir. Kural olarak, idari s6zlesmeler
idari yargida ¢oziimlenecektir ancak, uyusmazlik duru-
munda tahkim yolunun &ngoriildiigii sézlesmeler idari
yarginin gorev alanina girmemektedir. Bu cercevede,
en yaygin olarak kullanilan usul olan imtiyaz usuliinii
inceledigimiz takdirde; tahkim sartinin konulmamig
oldugu imtiyaz sozlesmelerinden dogan uyugmazliklar
idari yargida goriilecektir. Burada da imtiyaz s6zlesme-
lerinin uygulanmasina yonelik yapilan sézlesmelerin
niteliklerinin incelenmesi ihtiyaci ortaya ¢ikmaktadir.
Bu sozlesmelerin niteligini ise sdzlesmeye taraf olan
kisilerin niteliklerine bakarak belirleyebiliriz. Ciinkii
imtiyaz s6zlesmesinin uygulanmasina yo6nelik yapilan
bu sézlesmelerin taraflar, imtiyaz s6zlegmesinin ta-
raflarindan farkhdir. Uygulama sozlesmeleri veya ek
sozlesmeler olarak nitelendirilebilecek bu s6zlesmeler,
imtiyazci ile bir ticlincii kigi arasinda yapilmaktadir. O
halde iigiincii kisi bir 6zel hukuk kisisi ya da KIiT oldu-
gu takdirde, uyugmazlik konusunda gidilecek yarg: yolu
adliyargidir. ®

10 Danistay 1.Dairesi 24.09.1992, E.1992/232,
K.1992/294.

11 Anayasa Mahkemesi, 28.06.1995, E.1994/71,
K.1994/23.

12 Danistay Birinci Dairesi, 24.09.1992, E. 1992/232,
K.1992/294, Danistay Dergisi, S. 87, .33-40.

13 Zehra Odyakmaz, “Genel Olarak idarenin
Sozlesmeleri”, Gazi Universitesi Hukuk Fakultesi
Dergisi, C.2, s.1-2, Ankaral998, http://webftp.gazi.edu.

tr/hukuk/dergi/2_12.pdf, Erisim: 07.11.2016; Gézler, s.42.

14 Yargitay 23. Hukuk Dairesi, 03.02.2015,
E.2014/5176 K. 2015/545; Anayasa Mahkemesi,
22.12.1994, E. 1994/70 K. 1994/65-2.

15 Yargitay Hukuk Genel Kurulu, 25.02.2004 tarih,
E.2004/4-40, K.2004/113.

16 Ali Bozer, “Sosyal Sigortalar Kurumunun Tacir
Sifatr”, BATIDER, C.1, S.4, 1962, s. 576.

17 Danistay 13. Dairesi, E.2015/2773 ve K.2015/3169:
“..Idare Mahkemesnce; ihale karari alimindan
sozlesmenin imzalanmas! asamasina kadar ilgili
yasalara dayanilarak idarece alinan karar ve yapilan
islemlerin iptali istemiyle acilan davalarin idari yargi
yerinde, sozlesme yapildiktan sonra sozlesme
hiktmlerinin uygulanmasi nedeniyle ortaya cikan
uyusmazliklarin ise 6zel hukuk hikimlerine gére
adlTyargi yerinde gortilmesi gerektigi, bu cercevede
uyusmazlik konusu olayaliskin olarak, 2886 sayili
Kanun kapsaminda yapilmis olan mobil parkomat
uygulamasi ve isletilmesi isine iliskin ihalenin
sonucunda davact ile davall idare arasinda imzalanan

ve taraflarin serbest iradelerine dayanan 6zel hukuk
sozlesmesi niteligindeki sozlesme hiktimlerine aykiri
uygulamalar yapildigi gerekcesiyle stzlesmenin feshi
ile kesin teminatin irat kaydi yoniindeki dava konusu
islemin sézlesmenin uygulanmasindan dogdugu ve
bu nedenle goriim ve ¢6zimiiniin adli yargi mercileri
oldugu gerekcesiyle davanin 2577 sayili idari
Yargilama Usulii Kanunu'nun 15/1-a maddesi hikkmii
uyarinca gorev yéniinden reddine karar verilmis, bu
karar davaci sirket tarafindan temyiz edilmistir....
temyiz istemi yerinde gériilmeyerek anilan Mahkeme
kararinin ONANMASINA...”

18 Giinday, s. 218.
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supremacy of administration are reflected upon the
contract and of which one of the parties is administra-
tion and which have the subject of public service are
considered administrative agreements. As a rule, the
administrative agreements are solved in administrative
justice; however the agreements in which arbitration is
assumed in case of disputes do not fall in the jurisdic-
tion of the administration. In this context; if we analyze
the concession form which is the most commonly used
form, the disputes that arise from concession agree-
ments in which arbitration clause is not imposed, will be
solved in administrative justice. In this point, the neces-
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sity of analyzing qualifications of agreements that are
made for the execution of concession agreements ap-
pears. We can designate the qualification of these agree-
ments by analyzing the qualifications of the contracting
parties because the parties of the execution agreements
of concession agreements are different than the parties
of concession agreements. These agreements, which can
be described as execution agreements or supplemental
agreements, are made between a concessionnaire and a
third person. In that case, if the third person is a private
legal person or a SEE, the judicial remedy for a dispute
will be judicial justice. B

Ali Bozer, “Sosyal Sigortalar Kurumunun Tacir Sifat”, BATIDER, C.I, S.4, 1962

Ali Riza Yiicel, “idari Stzlesmeler ve imtiyaz Stzlesmeleri”, Tiirkiye Mihendislik
Haberleri, S. 439-440 - 2005/5-6

il Han Ozay, Giin Isiginda Yonetim, 5. Basi, istanbul 2002
Kemal Gozler, idare Hukuku 2. Cilt, Bursa 2009
Metin Giinday, idare Hukuku, 10. Basi, Ankara 2015

Zehra Odyakmaz, “Genel Olarak idarenin Sozlesmeleri”, Gazi Universitesi Hukuk
Fakiiltesi Dergisi, C.2, S.1-2, Ankara1998, s.141-195 http://webftp.gazi.edu.tr/hukuk/
dergi/2_12.pdf, Erisim: 07.11.2016

ARTICLETTER|WINTER 2017



