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ABSTRACT

It is seen in today's globalized world that the
relationships between parties are viewed as
less trust-oriented than before due to the
improvement and expanding nature of the
debt-creditor liaisons. In this respect, law has
offered different types of warranties for par-
ties to secure themselves by securitizing their
assets and claims in these particular debt-
creditor relationships. The pledge over bank
account, in other words pledge of a banking
deposit has arisen from this necessity. Gener-
ally, in pledge over bank accounts, the credi-
tors put the debtors’ bank accounts in pledge
in order to secure its credit. In practice, as the
credit side can be a person, it can also be a
bank due to the increase in the amount of loan
relationships between people and banks.
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OZET

GUnUmUzin globallesen diinyasinda gelisen ve
yayginlasan borc iliskilerinden dolay taraflar
arasindaki iliskinin eskisi kadar gliven odakli
olmadigl gorilmektedir. Bu minvalde, taraflarin
kendilerini glivence altina almalari icin hukuk
duizeni, farkli teminat tdrlerini ortaya cikarmis-
tir. Hesap rehni, diger bir deyisle mevduat rehni
de bu ihtiyactan dogmustur. Hesap rehninde
genel olarak alacakli taraf, alacagini teminat
altina almak icin borclunun banka hesaplarina
rehin koymaktadir. Uygulamada alacakl taraf
herhangi bir kisi olabilecegi gibi kredi iliskilerinin
artmasindan dolayi bankalar da olabilmektedir.

ANAHTAR KELIMELER: Mevduat Rehni,
Alacak Rehni, Mevduat Sahibi, Rehnin Paraya
Cevrilmesi
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I. INTRODUCTION

HE DEPOSIT IS DEFINED AS “MONEY ACCEPTED BY AN-
nouncing to the public, verbally or in writing or
in any manner, in return for or without a con-
sideration or to be returned on a certain date
of maturity or whenever it is demanded” in the
article 3 of the Banking Law numbered 5411,

(“BL”). Therefore, when a person opens a bank account
by means of depositing money which also indicates that
there has been a deposit account agreement between
the depositor and the bank, a simple debt-creditor rela-
tionship emerges between that person and the bank. In
this manner, the creditor of this debt-creditor relation-
ship is the depositor of the bank account.

From this point of view, the pledge over bank account
that has been put in by the bank in order to secure his
credit emerged from the debt-creditor relationship,
which is generally a loan relationship, can be considered
as a type of pledge of debt. Hence the bank pledges its
own debt to the depositor.

Hereby with this study, the legal status of pledge over
the bank account and characteristics of pledge over the
bank account are determined, the benefits and interests
of pledger and pledgee regarding the pledge relationship
are evaluated, the issue of how pledge relationship on
the bank account is established and terminated by tak-
ing the subjects of pledge over bank account and pledge
of debt as areference are handled.?

Il. WHAT IS PLEDGE OVER BANK ACCOUNT?
A. The Definition of Pledge over Bank Account

Pledge, as a type of real security, enables pledgee to fore-
close without any sort of permission from the pledger
when the pledger is in breach of contract by failing
to complete the discharge of debt.® The term pledge
is extensively handled under the Turkish Civil Code*
(“TCC”) numbered 4721. Pledge over bank account, in
other words pledge of a banking deposit, describes the
pledge created by the depositor of deposit agreement
for the interest of the bank as the debtor of the deposit
agreement in order to secure the claims deriving from
another contractual relationship between the depositor
and the bank in which the bank is the creditor.

In the article 61 of BL “With the reservation of the pro-

1. GiRIS

411 SAYILI BANKACILIK KANUNU'NUN (“BANK”) 3.
maddesinde mevduat “Yazili ya da sozlii ola-
rak veya herhangi bir sekilde halka duyurul-
mak suretiyle ivazsiz veya bir ivaz karsiliginda,
istendiginde ya da belli bir vadede geri 6den-
mek tizere kabul edilen para” seklinde tanim-
lanmigtir. Dolayistyla, bu tanimdan yola ¢ikarak bir kim-
se bankaya para yatirmak suretiyle bir mevduat hesabi
actiginda yani banka ile bir mevduat hesabi s6zlesmesi
akdettiginde, bu kimse ile banka arasinda bir borg ilig-
kisi dogmaktadir. Bu borg iliskisinde alacakl taraf ilgili
maddede de belirtildigi iizere, mevduat sahibi olacaktir.

Bu noktadan hareketle, bankanin s6z konusu mevduat
sahibi ile arasindaki bagka bir borg¢ iligkisinden genel-
likle de kredi iliskisinden dogan alacagini teminat altina
almak amaciyla kisinin kendi uhdesindeki mevduata re-
hin koymasi, bir nev’i alacagin rehnidir. Nitekim banka,
mevduat sahibinin kendisinden olan alacagina rehin
koymaktadir.

Isbu caligmamizda da, hesap rehninin hukuki niteligi,
ozellikleri tespit edilmis, rehin alan ve rehin verenin bu
rehin kapsamindaki menfaatleri belirtilmis, hesap reh-
ninin kurulmasi ve sona ermesi hususu hesap rehni, ala-
cagin rehni miiessesesi referans alinarak ele alinmigtir.?

Il. HESAP REHNI NEDIR?
A. Hesap Rehninin Tanim

Bir ayni teminat tiirii olan rehin miiessesesi, bor¢lunun
borcunu ifa etmemesi durumunda alacakliya, borclu-
nun herhangi bir sekilde rizasini almaksizin, rehin ko-
nusu malvarligi degerinin satimindan elde edilecek satig
bedeli ile alacagim tahsil etmesine imkan vermektedir.?
Rehnin kapsami, 4721 sayili Tiirk Medeni Kanunu*nda
(“TMK?”) genis bir sekilde ele alinmistir. Hesap rehni
diger bir deyisle mevduat rehni, mevduat hesabi soz-
lesmesi geregince bor¢lu durumunda olan bankanin,
mevduat sahibi ile arasindaki bagka bir bor¢ iligkisinden
dogan alacagini teminat altina almasi icin, alacakl ko-
numundaki mevduat sahibinin bu alacag iizerinde kur-
dugu rehni ifade etmektedir.

BanK’nun 61. maddesinde “4721 sayili Tiirk Medeni Ka-
nununun rehinlere ve hapis hakkina, 818 sayili Bor¢lar
Kanununun alacagin devir ve temlikine, takasa dair hii-
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visions set forth and the authorizations provided and ob-
ligations imposed by the Turkish Civil Code No. 4721 of
pertaining to pledges and general liens, and by the Debts
Law No. 818 pertaining to the transfer and assignment of
claims and exchange, as well as other provisions of these
laws and other laws; the rights of account holders to with-
draw their deposits and participation funds shall not be
restricted in any way whatsoever. The agreed conditions
regarding maturity and notice period between deposit
or participation fund account owners and credit institu-
tions shall be reserved. The principles and procedures
applicable to the implementation of this article shall be
set by the Board.” is stated. According to this article, the
depositor’s right to withdraw its deposits is secured by
the public force and penal sanction with the exception
of circumstances inflicted by laws and legislations and
the contractual relationships. However, as it is also men-
tioned in the relevant clause, the provisions regarding
the pledge in the TCC are reserved. Therefore, there is
no legal arrangement restricting de facto the pledge over
bank account by the bank.

kiimleri ile diger kanunlarin verdigi yetkiler ve koydugu

yiikiimliiliikler sakli kalmak sartiyla mevduat ve katilim
fonu sahiplerine édenmesi gereken tutarlart geri alma
haklart hi¢bir suretle sturlandirilamaz. Mevduat veya
katilma hesabt sahipleri ile kredi kuruluglart arasinda
vade ve thbar stiresi hakkinda kararlagtirilan sartlar sak-
Lidir. Bu maddenin uygulanmasina iligkin ustl ve esaslar
Kurulca belirlenir.” hitkkmii yer almaktadir. Bu hitkme
gore, mevduat: geri alma hakki mevzuattan ve taraflar
arasindaki sézlesmelerden dogan durumlar hari¢ olmak
lizere, kamu giicii ve ceza yaptirimlari ile giivence altina
alinmigtir. Ancak ilgili hitkiimde de bahsedildigi iizere,
TMK’nin rehne iligkin diizenlemeleri sakli tutulmusgtur.
Dolayisiyla mevzuat acisindan, mevduat hesabi tizerin-
de banka tarafindan rehin kurulmasi agisindan herhan-
gibir engel bulunmamaktadir.

B. Hesap Rehninin Ozellikleri

Yukarida da belirtildigi iizere mevduat rehni, alacagin
rehni hitkiimlerine ve alacagin rehnine hakim olan ilke-
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B. The Characteristics of Pledge over Bank
Account

As stated above, the pledge over bank account subject to
the basis of the pledge of debt and the principles pertain-
ing to the pledge of debt. However, due to the content of
pledge over bank accounts, some of the predominant
principles of pledge of debt such as publicity are unable
to be tackled under the title of the pledge over bank ac-
count.

1. The Principle of Being Accessory

The principle of being accessory as a corollary of pledge
relations refers to a fact that the existence of right to
pledge depends on the existence of principal debt-
creditor relationship. Accordingly, the debt emanates
from the principal debt and ceases as the principal debt-
creditor relationship comes to an end. Thus, the princi-

lere tabidir. Ancak hesap rehninin muhteviyat1 geregi,
kamuya aciklik gibi alacak rehnine hakim birtakim ilke-
ler hesap rehni baglig1 altinda ele alimmamaktadir.

1. Fer'ilik ilkesi

Rehin miiessesinin dogal bir sonucu olan fer’ilik ilkesi,
rehin hakkinin varligim rehne esas tegkil eden temel
borg iliskisinin varhigina baglayan bir ilke olarak kar-
simiza ¢ikmaktadir. Zira rehin alacagi, asil borcun do-
gumuyla dogar, sona ermesiyle sona erer. Bu nedenle
gecerli bir rehin tesisi i¢in, 6ncelikli olarak rehne esas
teskil eden alacagin gecerli olmasi gerekmektedir. Do-
layisiyla mevduat iizerindeki rehin hakkinin asil alacak
muaccel olmadan devri ve asil alacaktan bagimsiz olarak
devri de miimkiin olmamaktadir.® Nitekim, TMK’nin
954. maddesi uyarinca da ancak bagkasina devredilebi-
len ve bagimsiz nitelikteki alacaklar rehne konu tegkil
edebilir.
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pal debt subjected to debt-creditor relationship must be
veridic for the establishment of a valid pledge relation-
ship.® Therefore, it is impossible for right to pledge to be
assigned before the date of maturity and independently
from the principal debt. In addition to that, according to
the article 954 of the TCC, only alienable and independ-
ent debts can constitute basis for pledge relationships.

2. The Principle of Certainty

The content of pledge over bank account, as well as the
debt securitized by this pledge relationship must be
determined. Thus, the fact that the corporeal content
of the pledge is not identified when the pledge is estab-
lished on deposits will cause a violation of aforemen-
tioned principle of certainty. The reason for this is the
necessity that rights in rem have to be constituted only
on definite matters.®

3. The Principle of Subsidiarity

In the article 946 of the TCC, it is stated that. “The credi-
tor can request the foreclosure of the unsettled debt.”
Therefore, the creditor has a right to demand foreclo-
sure when the principal debt is not paid by the debtor
even though it is due. The process regarding the fore-
closure will be handled separately in the related parts of
this study below.

4. The Principle of Indivisibility

The content of pledge relationship includes the accesso-
ry rights attached to the principal debt of the pledge. In
this way, the interests and other incomes deriving from
this banking deposit are regarded as part of the content
of pledge relationship. Hence the article 959 of the TCC
indicates that the content of pledge will be including the
capital as well as the profit shares and other periodic in-
comes such as interests that will be actualized later only
if they are not due.

5. The Principle of Priority

More than one pledge can be established on a claim re-

gardless of being a deposit. Therefore, in this situation,
there shall be a priority system among these pledges.
The method of portioning of the money, acquired with
the foreclosure, between the pledgees becomes crucial
when the creditor demands a foreclosure of the men-
tioned debt.

2. Belirlilik ilkesi

Mevduat iizerindeki rehnin hem kapsaminin hem de
rehinle temin edilen s6z konusu alacagin belirli olmasi
gerekmektedir. Zira, mevduat iizerinde rehin tesis edi-
lirken rehin kapsaminin maddi acidan belirli olmamasz,
sz konusu belirlilik ilkesine aykirilik tegkil edecektir.
Bunun sebebi ise, ayni haklarin ancak belirli olan seyler
tizerinde kurulma zorunlulugudur.®

3. Talilik ilkesi

TMK’nin 946. maddesi “Alacakli, 6denmeyen alacaginin
rehnin paraya cevrilmesi yoluyla 6denmesini isteyebilir”
hiikmiinii haizdir. Dolayisiyla rehin alacaklisi, asil alaca-
81 muaccel olmasina ragmen 6denmemis olmasi duru-
munda, rehnin paraya cevrilmesini talep etme hakkina
sahiptir. Rehnin paraya ¢evrilme usulii, isbu calismama-
zin agagida yer alan ilgili kisimlarinda da ayrica ele ali-
nacaktir.

4. Béliinmezlik ilkesi

Rehnin kapsami rehin konusu alacaga bagli fer’i haklari
da icine almaktadir. Boylece, s6z konusu mevduatta yer
alan mevduata ait faizler, getiriler de banka tarafindan
rehinli konumdadir. Nitekim, TMK’nin 959. maddesin-
de mevduat hesabindaki anaparanin yani sira, sonradan
tahakkuk edecek faizler gibi kar pay1 ve diger donemsel
gelir getiren alacaklarin da vadelerinin gelmemis olmasi
kosuluyla bu rehnin kapsamina dahil olacag ifade edil-
misgtir.

5. Oncelik ilkesi

Bir alacak iizerinde, bu alacagin mevduat olmasina ba-
kilmaksizin, birden fazla rehin kurulmas1 mimkindiir.
Bu durumda koyulan rehinler arasinda bir 6ncelik tesis
edilmesi gerekmektedir. Alacaklinin s6z konusu rehin
konusu alacagin paraya cevrilmesini talep etmesi duru-
munda, paraya ¢evirme sonucunda elde edilen paranin
rehinli alacaklilar arasinda nasil paylastirilacagi 6nem
kazanmaktadir.

C. Rehin Borclusunun Korunmasi

Rehinli alacakl diger bir deyisle banka, bor¢lu borcunu
ifa etmedigi durumda rehin konusu mevduat {izerinden
alacagini tahsil etme yetkisine sahiptir. Bankalar 6zel-
likle kredi s6zlesmelerinde, kredi taksitlerinden birinin
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C. The Protection of Pledger

Pledgee of the pledge relationship, in other words the
bank, is authorized to demand foreclosure in case of a
default by the debtor. Banks, especially in loan agree-
ments, insert provisions stating that in the event of
default regarding one of the installments, all the other
installments will become due. Turkish Consumer Pro-
tection Law’ (“T'CPL”) dated 6502 contains some pro-
visions in order to avoid the exploitation of the consum-
ers with credit debt. In this manner, in the article 28 of
the TCPL it is stated that “In fixed term loan agreements,
in the event that the debtor went into default, if the credi-
tor reserves his right to demand the whole amount of the
credit, the creditor is authorized to exercise his right only
if the debtor failed to fulfill his obligation in due time for
at least two consecutive installments and the creditor ful-
filled his obligations regarding the loan agreement. For
the creditor to be able to exercise his right of demanding
the whole amount, the creditor must give the consumer a
notice regarding maturity of the installments by giving at
least thirty days of time”. Therefore, all aforementioned
conditions must be covered in order for all remaining
installments to become due and for the bank to collect
them.

D. Pledge over Bank Account as a Type of
Security

Since there is a remarkable increase in the amount of
loan agreements, banks demand real securities in ad-
dition to the personal securities. Pledge over bank ac-
count, as mentioned above, is one of the security types
that has been prominent in practice during the recent
years. Pledge over bank account explicitly constitutes a
restriction of the disposal of the deposit under the bank’s
responsibility to the depositor and by this way the bank
securitizes itself by controlling the deposit in exchange
for loaned amount.

6denmemesi durumunda kalan taksitlerin muaccel hale
gelecegi konusunda hiikiim koymaktadir. Burada tii-
ketici niteligindeki kredi bor¢lularimin sémiiriilmesini
onlemek amaciyla 6502 sayili Tiiketicilerin Korunmasi
Hakkinda Kanun”da (“TKHK”) birtakim diizenleme-
ler meveuttur. Bu minvalde, TKHK’nin 28. maddesinde
“Belirli stireli kredi sézlesmelerinde tiiketicinin taksitleri
ddemede temerriide diismesi durumunda, kredi veren,
borcun tamaminmin ifasini talep etme hakkint sakl tut-
mussa, bu hak ancak kredi verenin biitiin edimlerini ifa et-
mis olmasu, tiiketicinin de birbirini izleyen en az iki taksidi
ddemede temerriide diismesi hdlinde kullanilabilir. Kredi
verenin bu hakk: kullanabilmesi i¢in tiiketiciye en az otuz
giin siire vererek muacceliyet uyarisinda bulunmast zo-
runludur.” hitkmi yer almaktadir. Bu sebeple, tiiketici
niteligindeki kredi bor¢lusunun kalan tiim kredi taksit-
lerinin muaccel olmasi ve bankanin bunlar tahsil ede-
bilmesi icin bu maddede sayili sartlarin yerine gelmis
olmasi gerekmektedir.

D. Bir Teminat Tiirii Olarak Hesap Rehni

Kredi alimlarinin yayginlagmasi sebebiyle bankalar kre-
di verirken kisisel teminatlar yaninda birtakim ayni te-
minatlar da talep etmektedir. Uygulamada son yillarda
karsimiza ¢ikan bir teminat tiirii de yukarida da bahse-
dildigi tizere hesap rehnidir. Kredi borcuna karsilik ali-
nan bu teminat, mevduat sahibinin, bankanin uhdesin-
deki mevduat {izerinde tasarruf etmesi konusunda bir
kisitlama getirmektedir ve bu sekilde bankanin alacag:
teminat altina alinmis olur.

Ill. HESAP REHNININ UCUNCU KiSILERE OLAN
ETKisi

Bilindigi gibi bir kisinin bankada mevduat hesab1 olus-
turmas: halinde banka ile aralarinda sozlegmesel bir
iliski meydana gelecektir. Banka, genellikle kredi soz-
lesmelerinde, kendi menfaatlerini goézeterek kredi

10fficial Gazette (0G), dated 01.11.2005 and

is attorney agreement, loan agreement, irregular

4 0G, dated 08.12.2001 and numbered 24607.

numbered 25983.

2 After the establishment of the deposit account
agreement, there is a debt - credit relationship
consisting of the claim of the depositor up to the
amount which has been locked up by the depositor,
between the bank and depositor. There is a doctrinal
dispute in respect that this debt - credit relationship

deposit or mixed contract and the dominant view
is that the nature of this legal relationship is a
mixed contract.

3 Meryem Acar, Tasarruf Mevduati Uzerinde Rehin,

Ankara University Social Sciences Institute, Master
Thesis, Ankara 2015, p.58.

5 Acar, p.64.

6 Acar, p.69.

700G, dated 28.11.2013 and numbered 28835.

8 Kemal Oguzman/Nami Barlas, Medeni Hukuk,
Istanbul 2010, p.144.

9 Supreme Court General Assembly, dated 21.9.2011,
numbered E. 2011/17-513, K. 2011-549.
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lil. THE EFFECTS OF PLEDGE OVER BANK
ACCOUNT TO THIRD PARTIES

As it is commonly known, a contractual relationship
with the bank shall occur when a person decides to open
abank account. Generally in loan agreements, banks try
to insert a provision with the intent of securing its inter-
ests, revealing that the bank has the right to pledge and
retention regarding all rights and claims of the debtor
of the loan agreement in the bank account. There is no
doubt that these provisions inserted by the bank will
highly affect some of the contractual relationships be-
tween the debtor and the third parties. The concept of
pledge over bank account, which is the subject of this
study, is a right in rem which is put in the debtor’s de-
posit account while forming a ground for real security.
Rights in rem are absolute rights and the holder of the
right in rem, in this case the bank, has a right to require
abidance from the third parties regarding exercising of
this right.® Therefore, in the case that a third party has
a claim on a bank account; the pledgee, in this case the
bank will object by revealing his right to pledge.

Moreover, in the event of a claim for compulsory execu-
tion of the creditor by the third party and attachment
of the deposit account, an objection by the bank can be
made based on the right of pledge. This objection de-
clared by the bank has the legal status of a vindicatory
claim or an action. Hence the third party will have no
right of objection to the vindicatory claim of the bank.’

IV. HOW IS PLEDGE OVER BANK ACCOUNT
ESTABLISHED AND TERMINATED?

A. Establishment of Pledge over Bank Account
As mentioned above, pledge over bank account is sub-

ject to the “pledge of debt” provisions stipulated in the
TCC. Accordingly, the depositor is positioned as the

borclusunun bankadaki tiim hak ve alacaklar: {izerinde
bankanin rehin ve hapis hakkina sahip olacagina iligkin
hiikiim koymaktadir. Bankanin, kendi alacaklarini te-
minat altina almak amaci ile s6zlesmede yer almasini
sagladig1 bu hiikiimler, hi¢ siiphesiz mevduat sahibinin
iiclincii kisilerle girmis oldugu bazi s6zlesmesel iligkileri
de etkileyecektir. Isbu calismamizin konusu olan hesap
rehni ise, banka tarafindan bor¢lunun mevduat hesab:
iizerinde tesis edilen ve bankaya ayni teminat saglayan
bir haktir. Ayni haklar, mutlak hak vasfi tasimakta olup,
hak sahibi, ki bu durumda banka, ticiincii kisilere karsi
bu hakkina riayet edilmesini talep etmek hakkina sahip-
tir.® Dolayisiyla banka, mevduat iizerinde iiciincii kisile-
rin hak iddia etmesi durumunda, rehin hakk: oldugunu
ileri siirerek itiraz edecektir.

Ayrica mevduat alacaklisimin iiclineil kisi tarafindan
cebri icra yoluyla takibi ve mevzuat hesabinin haczi-
nin istenmesi halinde banka tarafindan rehin hakkina
dayanilarak itiraz edilebilecektir. Bu itiraz, bir istihkak
iddiasi niteligindedir. Dolayisiyla s6z konusu mevduatin
haczedilmesi icin gelen ticiincii kisi, bankanin bu istih-
kak iddias1 karsisinda herhangi bir itirazda bulunma
hakkina sahip olmayacaktir.’

IV. HESAP REHNI NASIL KURULUR VE
KALDIRILIR?

A. Hesap Rehninin Kurulmasi

Yukarida da belirtildigi tizere hesap rehni, TMK nezdin-
de diizenlenen “alacagin rehni” hiikiimlerine tabidir.
Nitekim mevduat sahibi s6z konusu hesapta mevcut ba-
kiyesi acisindan bankaya karsi alacakli konumunda yer
almaktadir.

Yukarida da ifade edildigi gibi, alacak tizerinde rehin ku-
rulabilmesi, 6ncelikle alacagin bagimsiz olarak temlike
elverisli olmasi ve para ile degerlendirilebilir olmasina

101.11.2005 tarih, 25983 sayili Resmi Gazete (RG).

2 Mevduat hesabi stzlesmesi kurulduktan sonra,
banka ile mevduat sahibi arasinda, mevduat sahibinin
bankaya karsi yatirdig miktar kadar alacak hakkini
iceren bir borg iliskisi meydana gelmektedir. Burada
taraflar arasindaki hukuki iliskinin niteligi konusunda
doktrinde bu iliskinin vekalet stzlesmesi, karz
sozlesmesi, usulsiiz tevdi ya da karma sézlesme

oldugu hususunda tartismalar mevcut olmakla beraber
hakim goriis s6z konusu hukuki iliskinin niteliginin
karma bir sozlesme oldugu kanaatindedir.

3 Meryem Acar, Tasarruf Mevduati Uzerinde Rehin,
Ankara Universitesi Sosyal Bilimler Enstittisti, Yiksek
Lisans Tezi, Ankara 2015, 5.58.

4 08.12.2001 tarih ve 24607 sayili RG.

5Acar, s.64.

6 Acar, s.69.

728.11.2013 tarih ve 28835 sayili RG.

8 Kemal 0guzman/Nami Barlas, Medeni Hukuk,
Istanbul 2010, s.144.

9 Yargitay Hukuk Genel Kurulu, T. 21.9.201, E. 2011/17-
513, K. 2011-549.
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creditor with regard to his available balance in the rel-
evant account.

As stated above, the establishment of pledge of debt is
primarily appurtenant to the fact that it is independent-
ly alienable and pecuniary. As for debts being yet nonex-
istent but prospective or conditional, the right to pledge
arises with the birth of principal claim. If the principal
claim is divisible, a partial pledge can be constituted.

Pledge over bank account can be established by a legal
act or rarely by legislations or the court decisions.”

Since the pledge over bank account is subject to the
provisions pertaining to pledge of debt, it can be estab-
lished only by way of pledge contracts drawn up in writ-
ten form. Hence, according to the article 955 of the TCC,
there must be a written pledge contract for both the
documented debts and non-documented debts and the
documents of the documented debts must be commit-
ted. Requirement of a written form manifests as a condi-
tion of validity. Therefore, the pledge over bank account
is established by constituting a written pledge contract.
From this point of view, it must be discussed whether
the delivery of bank book to establish a pledge over bank
accountisneeded or not. The authors defending the idea
that a bank book is a kind of debenture!? point out that a
written form of pledge contract is sufficient for the es-
tablishment of pledge over bank account and there is no
need for the delivery of a bank book, even though'® some
authors indicate that the delivery of a bank book to the
pledgee isneeded along with the establishment of a writ-
ten form of pledge contract. Our perspective urges us to
state that since the demand of the depositor to take the
deposited amount back is not up to any kind of deben-
ture, there shall not be any obligation or liability regard-
ing the delivery of a bank book.

Right after the signing of the pledge contract, the bank
annotates pledge on the deposit account. According to
article 959 of the TCC, unless otherwise agreed by the
parties, the content of pledge will be including capital as
well as accrued interest.

The issue of the necessity of giving a notice by the bank
to the depositor must be evaluated separately in the
event of the existence of the provisions about author-
izing the bank to restrict the will of the depositor and
predestining on the bank account on the pledge contract
executed between the pledgee and the pledger. In the

baghdir. leride dogacak olan veya sarta bagh olan ala-
caklardaise rehin hakki alacagin dogmasi ile olusur. Ala-
cak boliinebilir nitelikte ise alacagin belirli bir béliimii
tizerinde de rehin hakki tesis edilebilir.

Mevduat rehni bir hukuki islemle kurulabilecegi gibi
istisnai olarak kanun hiikmii'® uyarinca veya mahkeme
karariyla" da kurulabilmektedir.

Hesap rehni, alacagin rehnine iligkin hiikiimlere tabi
olmasi sebebiyle ancak yazili bir rehin s6zlesmesinin
yapilmasi ile kurulabilmektedir. Nitekim TMK’nin 955.
maddesi geregince, senede baglanmig olan veya olma-
yan alacaklarin rehni i¢in rehin soézlesmesinin yazili
sekilde yapilmast ve senede bagh alacaklarda senedin
teslim edilmesi gerekmektedir. Yazih sekil bir gecerlilik
sartidir. Dolayisiyla rehin s6zlesmesinin akdedilmesiyle
birlikte mevduat tizerinde rehin hakki kurulmus olmak-
tadir. Bu noktada, ayrica mevduat rehninde mevduat
hesap ciizdaninin tesliminin gerekli olup olmadigindan
soz etmek gerekmektedir. Mevduat hesap cilizdaninin
bor¢ senedi niteligini haiz oldugunu diisiinen yazarlar'
yazili rehin s6zlesmesinin mevduat rehninin kurulmasi
icin yeterli oldugunu ayrica mevduat hesap clizdaninin
teslim edilmesinin gerekli olmadigin1 savunmaktadir.
Kimi yazarlar' ise aksine, rehin hakkinin tesis edilebil-
mesiicin yazilirehin sézlesmesi yaninda mevduat hesap
clizdaninin da rehin alana teslim edilmesi gerektigi go-
riigsiindedir. Kanaatimizce mevduat: talep hakk: senede
bagh olmadigindan ayrica mevduat hesap ciizdaninin
rehin alana teslimi zorunlu olmamalidir.

Hesap rehin sozlesmesinin imzalanmasinin ardin-
dan banka, mevduat iizerine rehin kaydi koymaktadir.
TMK’nin 959. maddesi uyarinca, taraflarca aksi karar-
lagtirilmadikea rehnin kapsamina mevduat hesabindaki
anaparanin yam sira sonradan tahakkuk edecek faizler
de girmektedir."*

Rehin alan ve rehin veren arasinda akdedilmis olan re-
hin sézlesmesinde bankanin, mevduat sahibinin hesabi
lizerinde tasarruf edebilme ve/veya sinirlama yetkisi
olduguna iligkin bir hitkmiin yer almasi halinde mev-
duat sahibine karg: bir bildirim yiikiimliiliigii bulunup
bulunmadigimi ayrica degerlendirmek gerekecektir.
Rehin s6zlesmesinde bankanin mevduat sahibinin ta-
sarruf yetkisini simirlandirdigi durumlarda, bildirimde
bulunmasi gerektigi konusunda bir hiikmiin yer almasi
halinde siiphesizdir ki bankanin sézlesmede yer alan
bu yiikiimliiliigiinii yerine getirmek durumda olacaktir.
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case that there is a provision regarding the obligation
of the pledgee to give a notice in the contract where the
bank restricts the dispositive force of the depositor, the
bank must fulfill that obligation included in the con-
tract. If there is no provision regarding this notification,
then the bank must notify the pledger to not damage the
depositor in accordance with the good faith principle in
legal transactions."”

B. The Termination of Pledge over Bank
Account

1. The Termination of Pledge Due to the
Termination of Principal Claim Securitized by
Pledge over Bank Account

Since the pledge hinges upon the principal claim, the
pledge terminates with the end of the principal claim.
Hence the fulfillment, impossibility of performance,

Boyle bir hitkmiin sézlesmede yer almamasi halinde de
diiriistlitk kurali geregince mevduat sahibini herhangi
bir zarara ugratmamak adina bankanin yine bir bildirim
yapmasi gerekmektedir."

B. Hesap Rehninin Sona Ermesi
1. Mevduat Rehninin Temin Ettigi Alacagin Sona
Ermesi Sebebiyle Rehnin Sona Ermesi

Rehnin alacaga bagh bir hak olmasi dolayisiyla alaca-
gin sona ermesiyle birlikte rehin de sona ermektedir.
Boylece alacagin ifa, ifa imkéansizlig, alacakl ve bor¢lu
sifatlarimin birlesmesi, yenileme, takas vb. sebeplerle
sona ermesi halinde mevduat rehni de sona erer. Bu-
nunla birlikte cari hesap s6zlesmelerinde mevduat reh-
ni, bakiye i¢in varligim siirdiiriir. Zira 6098 sayil Tiirk
Bor¢lar Kanunu'“nun (“T'BK”) 134. maddesinin ikinci
fikrasinda hesabin kesilmis ve hesap sonucunun diger
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unification of debtor and creditor in one legal entity,
renewal of the contract or set off agreements cease the
principal claim and therefore the pledge. However, in
current account agreements, the pledge continues on
remaining account. In addition to that, in the second
paragraph of the article 134 of the Turkish Code of Ob-
ligations numbered 6098 (“TCO”) it asserts that if
the account is closed and approved by the other party,
then this shall mean the renewal of the obligation and,
unless otherwise agreed, the fact that the account is
closed and approved does not terminate the security.
Therefore, even if the debts registered in the account
are removed when the account is closed and with the
approval of the other party, the pledge will continue
on the remaining amount.” In a similar vein, the arti-
cle 159 of the TCO states that the prescription will not
be suspended when the obligation is secured by chat-

tarafca kabul edilmis olmas1 durumunda, borcun yeni-
lenmis olacag ve aksi kararlagtirilmadikca, hesabin ke-
silip sonucunun kabul edilmis olmasinin giivenceyi sona
erdirmeyecegi kabul edilmistir. Dolayisiyla hesapta ka-
yith olan alacaklar, hesabin kesilmesi ve taraflarin kabul
etmesiyle sona ermis olsa da arta kalan bakiye i¢in rehin
hakk: devam etmektedir.”” Benzer bir sekilde, TBK’nin
159. maddesinde de alacagin bir taginir rehniyle giiven-
ceye altina alinmis olmasinin s6z konusu alacak icin
zamanagiminin islemesine engel olmayacagi, bununla
birlikte alacaklinin hakkini mevcut rehinden alma yet-
kisinin devam edecegi belirtilmistir.

2. Rehin Hakkinin Dogrudan Sona Ermesi

Rehin konusu alacagin sona ermesi durumunda ku-
ral olarak mevduat rehni de sona ermektedir. Bununla
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tel pledge and the pledgee will still have the right to
demand foreclosure for the current subject of pledge.

2. Direct Termination of the Right to Pledge

Inprinciple, extinction of claim of subject causes the ex-
tinction of pledge over bank account; however, closing
the bank account does not necessarily mean the extinc-
tion of pledge relationship. As an example, the fact that
the depositor withdraws his money from the bank does
not necessarily mean the extinction of pledge constitut-
ed on behalf of the pledgee.'®

3. Foreclosure of Pledge

In a pledge relationship, although pledge over bank ac-
count is validly established, the pledger continues to en-

birlikte, mevduat hesabinin kapatilmasi her durumda

mevduat rehninin sona erecegi anlamina gelmemelidir.
Ornegin; mevduat sahibinin mevduat hesabindan para
cekmesi, rehinli alacakli lehine tesis edilen mevduat
rehninin de sona erdigi anlamina gelmemektedir.'®

3. Rehnin Paraya Cevrilmesi

Bir alacak rehni iligkisinde rehin veren, hak veya alacak
tizerinde rehin hakkinin kurulmasina ragmen hak sa-
hipligi sifatin1 korumaya devam etmektedir. Ancak bu
durumda rehin veren, borcun ifa edilmemesi halinde
rehnedilen hak veya alacagin paraya cevrilmesi suretiyle
rehinli alacakliya, alacagini tahsil etme imkani tanimak-
tadir. Bu sekilde, rehin alanin alacagi tatmin edildigi va-
kit, alacak rehni sona ermektedir. Bilindigi gibi teslime
bagh rehnin hiikiimleri, aksine bir hiikiim bulunma-
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joy his ownership of right. However, in this case, if the
pledger fails to fulfill his obligations, the pledgee is al-
lowed to demand foreclosure in order to cover his claim
and furtherlosses. In this way, when the creditor decides
to collect his receivables by foreclosure, the foreclosure
will cease the pledge relationship over the debt. As it is
commonly known, unless otherwise provided, the pro-
visions pertaining to the dead pledge will be mostly ap-
plied to pledge relationships over debts as well. There-
fore, according to the Execution and Bankruptcy Code
(“EBC”)” numbered 2004, the foreclosure of pledge
claims may be exercised in two ways which are proceed-
ing with judgement or without judgement.

Execution proceeding without judgement is initiated,
similar to the general lien, by preparing a formal execu-
tion request and delivering it to a competent execution
office by the creditor. The EBC article 146 asserts that
competent execution office, with the payment order,
manifests to a debtor that the debtor has only fifteen
days to pay his debt and after these fifteen days the
pledged assets will be foreclosed and if the debtor does
not object to this execution in seven days, the execution
process will be regarded as acknowledged by the debtor.
In the case that the debtor objects only to the right to
pledge of the pledgee, it will mean that the debtor rec-
ognizes principal claim of the creditor which enables
the creditor to follow his claim dependent to the general
rules of seizure. In this case, the debtor recognizes the
existence of the right to pledge if he does not object in
seven days.?°

The EBC acknowledges another opportunity, which is
known as proceeding with judgement, for the creditors
to collect their receivables and obtain the payments of

dikca, alacak rehni iligkilerine de uygulanir. Bu sebeple,
rehnedilen alacaklar, 2004 sayili Icra ve Iflas Kanunu®
(“IliK”) hiikiimleri cercevesinde ilamli veya ilamsiz ta-
kip yollari ile paraya ¢evrilebilir.

Rehnedilen alacagin ilamsiz takip yoluyla paraya cevril-
mesi, genel haciz yoluna benzer bir sekilde takip talebi
hazirlanmasi ve bu talebin de ilgili icra dairesi génderil-
mesi suretiyle saglanir. IiK’nin 146. maddesine gore, icra
dairesi, bor¢luya génderecegi bir 6deme emriyle bor¢lu-
nun sahip oldugu 6deme siiresinin on bes giin oldugunu,
bu siirenin gecirilmesi halinde rehnin satilarak paraya
cevrilecegini ve yedi giin icerisinde bor¢lunun itiraz et-
memesi durumunda rehnin paraya ¢evrilmesi yoluyla
takip edilmesini kabul etmis sayilacagini bildirir. Borg-
lunun sadece rehin hakkinin varligina itiraz etmesi ha-
linde, bor¢lu, alacak miktarimi kabul etmis olur ki bu da
alacakliya alacagimi genel haciz hiikiimlerine bagh ola-
rak takip etme imkan yaratir. Bu durumda bor¢lunun
yedi giin icerisinde itiraz etmemesi durumu rehin hak-
kinin varligini kabul ettigini gosterir.?°

Rehnin paraya cevrilmesi hususunda IIK’nin tamdig
bir bagka imkéan da ilamh takiptir. Ilaml takipte 6zel-
lik arz eden husus, rehnedilen alacagin ilamh takip i¢in
IIK’nin 38. maddesinde yer alan ve ilam niteligi tastyan
belgelerden biri ile tespit edilmesinin gerekliligidir. Bu
belgeler kanunda, mahkeme huzurunda yapilan sulhlar,
kabuller ve para borcu ikrarini havi re’sen tanzim edilen
noter senetleri, istinaf ve temyiz kefaletnameleri ile icra
dairesindeki kefaletler olarak belirtilmistir. {lamh takip
talebi ile icra miidiirii, IIK kapsaminda borc¢luya yedi
giinliik 6deme siireli bir icra emri gonderir. Bor¢lunun
yedi giin icinde borcunu 6dememesi ve icrayi erteleyen
herhangi bir mahkeme kararinin bulunmamasi duru-

10 According to the article 863 of Turkish Civil Code,
since the pledge on real estate property contains
the rental incomes, in a case that rental incomes are
deposited to a bank account, these rental incomes
will also be considered as a content of pledge over
bank account.

11 Although there is a contractual relationship
between the pledgee and pledger, pledger does not
fulfillits obligations, the courts can decide on the
establishment of pledge.

12 Ibrahim Kaplan, Banka S¢zlesmeleri, Dayinlarli
Hukuk Yayinlari, Ankara 1996, p.145; Mustafa Ceker,

Hukuki Yonilyle Banka Mevduati, Ankara 2004, p. 161.

13 Lale Sirmen, Alacak Rehni, Ankara 1990, p. 44;
Oruc Hami Sener, Banka Mevduati ve Hukuku Niteligi,
Ankara 2005, p.18.

14 TCC Art. 959: “In a case that interests and rental
incomes and other periodic incomes are considered
inthe content of pledge only if these debts are not
mature unless otherwise agreed, Debts being mature,
cannot be subject to a pledge relationship.

If specific debentures are organized regarding

these kinds of incomes, unless otherwise agreed,
requirements as to establish must be covered in order
for them to be subject to a pledge contract.”

15 Acar, p.109.

16 0G dated 04.02.2011 and numbered 27836. It
entered into force on 01.07.2011.

17 Seda Irem Cakirca, Adi Alacaklarin Rehni,
Istanbul 2006, p. 67.

18 Acar, p.146.

19 0G dated 19.06.1932 and numbered 2128. It
entered into force on 04.11.1932.

20 Cakirca, p. 73. Baki Kuru/Ramazan Arslan/Ejder
Yilmaz, Icra ve iflas Hukuku, Ed.24 , Ankara 2010,
p.131.
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the debts. The characteristic attribute of proceeding
with judgement is that the claim of the creditor must be
identified by one of the written formal documents stated
in the article 38 of the EBC. These documents are ami-
cable settlements before the court, recognition of the
debts, notarial deeds declaring the recognition of the
debts, surety bonds recognized by the Supreme Court
and execution offices. Execution office delivers the debt-
or an order of execution declaring the debtor has seven
days to pay his debt. In a case that the debtor does not
pay his debt in seven days and there is no court decision
delaying the execution then the debt will be foreclosed
according to the rules governing seizure under para-
graph g of the article 150 of the EBC.

In the event that there are not any objections to the gar-
nishment in seven days or that the objection is cancelled
before the court in accordance with the recourse of the
pledgee of the pledge relationship or that it is removed
by the enforcement court; the pledgee may request the
deposit money. This statement is backed by the fact that
the deposit money is a pecuniary claim. In the event of a
pledge over pecuniary claim, purchase is not needed in
terms of foreclosure. Within this framework, the pledg-
ee of the pledge relationship can request to call in the
deposit money in compliance with the sub-paragraph e
of the article 150 of the EBC.

V. CONCLUSION

To sum up, there must be a contractual relationship
found between the depositor and the bank in order to
open up a bank account. What lies behind this con-
tractual relationship is that the depositor stands as the
creditor since he deposits valuable papers, capital, or as-

munda, IIK’nin haczi diizenleyen 150. maddesi g bendi
uyarinca, borg tahsil edilecektir.

Yedi giinicinde 6deme emrine itiraz edilmemesi halinde
veya yapilan itirazin rehinli alacaklinin bagvurusu {ize-
rine mahkeme tarafindan iptal edilmesi veya icra mah-
kemesi tarafindan kaldirilmas: halinde rehinli alacakli,
mevduatin kendisine 6denmesini talep edebilecektir.
Zira mevduat alacag bir para alacagidir. Para alacakla-
rinin rehni durumuda ise, rehnin paraya cevrilmesi ba-
kimindan satiga gerek bulunmamaktadir. Bu kapsamda
rehinli alacakli IIK’nin 150. maddesinin e bendi uyarin-
camevduatin kendisine 6denmesini isteyebilir.

V. SONUC

Bir banka hesabinin acilmasi banka ile miigterisi ara-
sindaki sozlesmesel iligkinin kurulmasryla gerceklesir.
Bu sozlesmesel iligkinin temelinde, banka hesabina ya-
tirillan herhangi bir kiymetli evrak, sermaye ya da deger
sebebiyle mevduat sahibinin alacakli, bankanin da borg-
lu konumda olmasi yer alir. Rehin hakki, TMK uyarimca
diizenlenen, sahibi oldugu kisiye ayni bir teminat sag-
layan bir hak olarak karsimiza cikmaktadir. Rehin hak-
ky; tasinmaz, taginir, hak veya alacaklar iizerinde tesis
edilebilen bir ayni hak olup rehin hakkinin tesisi rehin
hakkina konu olacak egya, alacak veya hakkin bagimsiz
ve devredilebilir olmasina baghdir. Alacagin rehni s6z
konusu oldugunda TMK kapsaminda aksine bir hiikiim
bulunmadikgea, teslime bagh rehnin hiikiimleri alacagin
rehnine de kiyasen uygulanacaktir.

Hesap tizerinde rehin tesisi de yukarida belirtilen bor¢
iligkisi sebebiyle alacagin rehni hiikiimlerine dayan-
maktadir. Hesap iizerinde rehin tesisi genellikle banka

10 TMK'nin 863. madde hitkmii geregince, rehinli bir
tasinmaz tizerinden elde edilen kira bedelleri de rehin
kapsaminda degerlendirilmekte olup bu alacagin
mevduat hesabina yatirimasi durumunda mevduat
rehninden sz edilmesi mimkinddr.

11 Rehin veren ve rehin alan arasinda bir bor¢landirici
islem olmasina ragmen rehin verenin borcunu yerine
getirmemesi halinde mahkeme tarafindan rehin
kurulmasi y6niinde bir hitkim verilebilecektir.

12 Ibrahim Kaplan, Banka S¢zlesmeleri, Ankara
1996, 5.145; Mustafa Ceker, Hukuki Yontyle Banka
Mevduati, Ankara 2004, . 161.

13 Lale Sirmen, Alacak Rehni, Ankara 1990, s. 44;
Oruc Hami Sener, Banka Mevduat ve Hukuki Niteligi,
Ankara 2005, s.18..

14 TMK md. 959: “Faiz veya kar pay: gibi dénemsel
gelir getiren alacaklarin rehnedilmis olmasi halinde,
aksi kararlastirilmis olmadikca, bunlardan yalniz
vadeleri hentiz gelmemis olanlar rehnin kapsamina
girer ve rehin, vadeleri gecmis olan edimleri kapsamaz.
Bu tiir yan edimler icin ézel senetler diizenlenmis
ise, aksi kararlastirilmis olmadikca, bunlarin rehin
kapsamina girmesi, sekil kosullarina uygun olarak
rehnedilmelerine bagldir”

15 Acar, s.109.

16 04.02.2011 tarih ve 27836 sayili RG'de yayimlanmis
ve 01.07.2012 tarihinde ydriirlige girmistir.

17 Seda Irem Cakirca, Adi Alacaklarin Rehni,
istanbul 2006, . 67.

18 Acar, 5.146.

1919.06.1932 tarih ve 2128 sayil RG'de yayimlanmis
ve 04.11.1932 tarihinde yiirirliige girmistir.

20 Gakirca, s. 73; Baki Kuru/Ramazan Arslan/Ejder
Yilmaz, Icra ve iflas Hukuku, 24. Basi, Ankara,

2010, s. 131.
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sets and the bank stands as the debtor. Right to pledge is
governed under the Turkish Civil Code and it maintains
real security for the pledgee party of the contract. Right
to pledge is a right in rem which can be established on
movables, immovables and claims. The validity of lien
hinges upon the things, debts and rights being independ-
ent and alienable. When it comes to pledge of debt, the
provisions regarding right to pledge, unless otherwise
provided under the TCC, will be applied to the pledge of
debt by analogy.

The establishment of pledge over bank account is sub-
ject to the provisions of pledge of debt along with a
debt-creditor relationship. Generally, the provisions
regarding pledge over bank account is governed un-
der the deposit account agreement and the bank has a
right of retention and lien over the bank account and all
other claims raised by the depositor. This study herein
clearly demonstrates that by pledge over bank account,
the bank both securitizes the collection of its receiva-
bles and raises vindicatory claim against the third party
creditors of the depositor. In conclusion, the reason that
pledge over bank account is handled in this study is that
nowadays the business life and economic conditions
forces credit corporations for institutionalization and
the pledge over bank account plays a crucial role for col-
lecting receivables and obtaining payments. B
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