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ABSTRACT

Law on the Protection of Competition num-
bered 4054 contains certain regulations
which aim to prevent anti-competitive effect
of the price-fixing agreements between enter-
prises. Price-fixing is also considered among
the examples of anti-competitive agreements,
concerted practices and decisions stated in
the Article 4 of the Law. Price-fixing can oc-
cur through fixing the purchase or sale prices
of goods or services by competitors jointly,
providing an affirmative answer to the price
increase request of the competitor and per-
forming actions that are providing regular in-
formation exchange regarding the prices. In
situations when there is a price-fixing, an ad-
ministrative fine for breaking the ban shall be
imposed against the companies by the Com-
petition Board within the scope of the Law and
relevant regulations. There are quite certain
numbers of decisions taken by the Board re-
garding price-fixing and some of them will be
reviewed in this article.

KEYWORDS: Competition Law, Vertical and
Horizontal Agreements, Price-fixing,
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OZET

4054 saylll Rekabetin Korunmasi Hakkinda
Kanun, tesebbuisler arasindaki fiyat belirlen-
mesine dair anlasmalarin rekabeti kisitlayicl
gtkisini dnlemek amaciyla birtakim dtizenle-
meler getirmektedir. Kanun'un 4. maddesinde
ornek olarak sayilan rekabeti sinirlayici anlas-
ma, uyumlu eylem ve kararlar arasinda fiyat
tespiti de bulunmaktadir. Fiyat tespiti, mal ve
hizmetlerin alis veya satis fiyatlarinin rakipler-
ce mustereken belirlenmesi, rakiplerden biri-
nin fiyat artisi talebine digerlerinin olumlu ce-
vap vermesi ve fiyatlar hakkinda duzenli bilgi
alisverisini saglayan eylemlerin yapilmasi gibi
durumlarda ortaya cikabilmektedir. Fiyat tes-
pitinin mevecut oldugu durumlarda yasagi cig-
neyen tesebbislere Kanun ve ilgili yonetme-
likler kapsaminda Rekabet Kurulu tarafindan
idari para cezasl veriimektedir. Fiyat tespitine
iliskin bircok Kurul karari bulunmakta olup ko-
nuyla ilgili birkac karar makalede incelenmistir.

ANAHTAR KELIMELER: Rekabet Huku-
ku, Yatay ve Dikey Anlasmalar, Fiyat Tespiti,
Muafiyet
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I. INTRODUCTION

RICE-FIXING CAN OCCUR THROUGH FIXING THE PUR-
chase or sale prices of goods or services by
competitors jointly, providing an affirmative
answer to the price increase request of the
competitor and performing actions that are
providing regular information exchange re-

garding the prices. Price-fixing falls under the scope of

the competition law due to the effects that these practic-
eshave on the market. In some cases, price-fixing is made
for preservation of the quality of goods and services, ena-
bling consumers to benefit more by maintaining quality
above a certain standard. In other cases, high price com-
petition which occurs due to determination of the prices
through excluding the market conditions leads to the
distortion of the competition. In such circumstances, the

Competition Board (“Board”) imposes an administra-

tive fine within the scope of the Law and relevant regu-

lations to enterprises which infringe the prohibition in
order to prevent the anti-competitive effects.

In this article, information regarding the ways and kinds
of relationships price-fixing occurs and on sanctions
which are imposed in case of price-fixing and on individ-
ual exemption and block exemption were given and also
the decisions of the Board regarding price-fixing within
the scope of the Law were examined.

Il. ANTI-COMPETITIVE AGREEMENTS AND
PRACTICES

A. In General

Anti-competitive agreements and practices are stated
under the title of prohibited activities in the Article 4
sub-clause 2 of the Law. It shall be emphasized that the
mentioned situations are not stated as numerus clausus.
If other situations occur, which are not listed in the sub-
sequent Law, these can be deemed as anti-competitive
agreements or practices within the scope of the Article
4 of the Law. The Article 4 of the Law states that agree-
ments and concerted practices between undertakings,
decisions and practices of associations of undertakings
which have as their object or effect or likely effect the
prevention, distortion or restriction of competition di-
rectly or indirectly in a particular market for goods or
services are illegal and prohibited. Fixing the purchase
or sale price of goods or services, elements such as cost
and profit which form the price and any conditions of

1. GiRIS

IYAT TESPITi, MAL VE HiZMETLERIN ALIS VEYA SATIS

fiyatlarinin rakiplerce miistereken belirlen-

mesi, rakiplerden birinin fiyat artig: talebine

digerlerinin olumlu cevap vermesi ve fiyatlar

hakkinda diizenli bilgi aligverigini saglayan

eylemlerin yapilmasi gibi durumlarda orta-
ya cikar. Fiyat tespitinin rekabet hukukunun inceleme
alanina girmesi, bu uygulamalarin pazarda yarattig
etkiden kaynaklanir. Fiyat tespiti, bazi durumlarda
mal ve hizmet kalitesini koruma amacina y6nelik ola-
rak yapilmakta, bunlar belirli bir standardin iizerinde
tutarak tiiketicilerin daha fazla yararlanmasini sagla-
maktadir. Bazi durumlarda ise fiyatin pazar kosullar
disinda belirlenmesiyle olusan yiiksek fiyat rekabeti re-
kabetin bozulmasina neden olmaktadir. Rekabet Kuru-
lu (“Kurul”), rekabeti kisitlayici etkiyi 6nlemek adina
bu tiir durumlarda yasagi ¢cigneyen tesebbiislere Kanun
ve ilgili yonetmelikler kapsaminda idari para cezas1 ver-
mektedir.

Makalede, fiyat tespitinin hangi sekillerde ve ne tiir
iligkilerde ortaya cikabilecegi, fiyat tespiti halinde kar-
silagilabilecek yaptirimlar ile grup muafiyeti ve bireysel
muafiyete iligkin bilgiler verilmis olup, ayrica Kanun
kapsaminda fiyat tespitine iliskin Kurul kararlar: ince-
lenmistir.

Il. REKABETI KISITLAYICI ANLASMA VE
UYGULAMALAR

A. Genel Olarak

Rekabeti kisitlayici anlagma ve uygulamalar, yasakl fa-
aliyetler baghg altinda Kanun'un 4. maddesinin ikinci
fikrasinda sayilmigtir. Onemle belirtmek gerekir ki soz
konusu haller tahdidi olarak sayilmamigtir. Kanun'da
sayllan haller haricinde bagkaca durumlarin meydana
gelmesi halinde de bu durum Kanun'un 4. maddesi kap-
saminda rekabeti kisitlayic1 anlagma ve uygulama olarak
nitelendirilebilecektir. Kanun'un 4. maddesiile belirli bir
mal veya hizmet piyasasinda dogrudan veya dolayl ola-
rak rekabeti engelleme, bozma ya da kisitlama amacinm
tasiyan veya bu etkiyi doguran ya da dogurabilecek nite-
likte olan tegebbiisler aras1 anlagmalar, uyumlu eylemler
ve tesebbiis birliklerinin bu tiir karar ve eylemlerinin hu-
kuka aykir1 ve yasak olduguna hitkmedilmigtir. Kanun’da
sayllan' baglica rekabet ihlallerinden biri de mal veya
hizmetlerin alim ya da satim fiyatinin, fiyati olusturan
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purchase or sale is stated in the Law" as one of the pro-
hibited activity.

B. Types and Concept of Agreement Within the
Scope of Competition Law

The terms of agreement or contract can be interpreted
differently in many branches of law. In competition law,
the term of agreement is also interpreted in broader
terms. However, critical competition infringements can
occur once the situation is assessed in terms of the re-
percussions of the agreements. For example, the Turk-
ish Code of Obligations numbered 6098 has regulated
that, agreements can be concluded with the parties’
mutual and consentaneous declaration of intentions
and some provisions regarding the conclusion of agree-
ments are regulated therein. However, there is no defi-
nition for “Agreements restricting competition” within
the scope of competition law. Any kind of conciliation or
consonance, which the parties are bound by, is deemed
as “agreement” even though they do not comply with the
validity conditions of civil law. Even if an agreement be-

maliyet, kar gibi unsurlar ile her tiirlii alim yahut satim
sartlarinin tespit edilmesi olarak diizenlenmistir.

B. Rekabet Hukuku Kapsaminda Anlasma
Kavram ve Tiirleri

Anlagma veya sozlesme terimi bircok hukuk dalinda
farkh sekilde yorumlanabilecegi gibi rekabet hukuku
kapsaminda da anlagma kavrami kapsami genis sekilde
yorumlanmaktadir; zira anlagmalarin yol actigi sonuclar
acisindan durum degerlendirildiginde ciddi rekabet ih-
lalleri ortaya ¢ikabilmektedir. Ornegin, 6098 sayil Tiirk
Bor¢lar Kanunu'nda sézlesmenin taraflarin iradelerini
kargilikh ve birbirine uygun olarak aciklamalariyla ku-
ruldugu diizenlenmis ve sézlesmenin kurulmasina ilis-
kin olarak cesitli hiikiimler getirilmistir. Ancak rekabet
hukuku kapsaminda herhangi bir “rekabeti kisitlayici
anlasma” tanimi mevcut degildir. Rekabet hukuku kap-
saminda medeni hukukun gecerlilik kosullarina uymasa
bile taraflarin kendilerini bagh hissettikleri her tiirlii
uzlagsma ya da uyusma “anlagsma” olarak kabul edilmek-
tedir. Taraflar arasindaki anlagma, hukuk diizeninde
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tween parties does not have any effect on the legal order
or if a contract between the parties does not possess the
validity conditions within the scope of the relevant law,
the relevant agreement or contract will be deemed as an
agreement restricting competition within the scope of
competition law.?

Within the scope of competition law, agreements are
emerged as vertical agreements and horizontal agree-
ments. Horizontal agreements are explained in the
Guidelines on Horizontal Cooperation Agreements and
itis stated that if there is an agreement between the cur-
rent or potential competitors, the mentioned collabora-
tion shall be considered to have “horizontal” character.
The point to be emphasized here is that the agreements
between non-competitors in practice however having a
nature of being potential competitors will be also con-
sidered as horizontal agreement. Vertical agreements

herhangi bir sonu¢ dogurmasa veya taraflar arasindaki
sozlesme ilgili kanun kapsaminda gecerlilik sartlarim
haiz olmasa bile, eger s6z konusu anlagma veya sozles-

me rekabet ihlali meydana getirebilecek nitelikte ise, re-
kabet hukuku kapsaminda ilgili anlagma veya s6zlesme
rekabeti kisitlayici anlagma olarak kabul edilecektir.

Rekabet hukuku diizeyinde anlagmalar yatay ve dikey
anlagmalar olarak ortaya cikmaktadir. Yatay anlagsma-
lar, Yatay Isbirligi Anlagmalar1 Hakkinda Kilavuz'da
aciklanmakta olup mevcut ya da potansiyel rakipler
arasinda yapilan bir anlagma séz konusu ise igbirligi-
nin “yatay” nitelige sahip oldugu ifade edilmistir. Bura-
da dikkat edilmesi gereken husus, fiilen rakip olmayan
ancak potansiyel rakip konumundaki tesebbiisler arasi
anlasmalarin da yatay anlagsma olarak degerlendirile-
cek olmasidir. Dikey anlagmalar ise, 2002/2 sayili Dikey
Anlagmalara Iliskin Grup Muafiyeti Tebligi'nde, {iretim

ARTICLETTER|WINTER 2017



are stated in the Block Exemption Communiqué on Ver-
tical Agreements numbered 2002/2 as the agreements
which are concluded between two or more undertakings
operating in different levels of the production or distri-
bution chain for the purpose of purchase, sale or resale
of the specific goods or services. Generally, transactions
realized between undertakings providing each other
raw-material and byproduct are in question in vertical
agreements. Agreements between producer and dis-
tributor of goods, producer firm and service firm and
supplier and wholesaler can be given as examples of the
vertical agreements.®

C. Decisions of Association of Undertakings
and Concerted Practices

As it is stated in the Article 3 of the Law, association of
undertakings are any kind of association with or without
alegal personality, which are formed by undertakings to
accomplish particular goals. Decisions of the association
of undertakings have been evaluated as contrarian to the
competition system and banned due to the fact that they
can make decisions which prevent the competition be-
tween its associates and make them gain more profit.

Moreover, in case of existence of an agreement cannot
be proven, the similarity of the price changes or supply
and demand equilibrium or site of action with the mar-
kets in which the competition is restrained, distorted or
restricted, constitutes a presumption to the concerted
practices of the undertakings. Plenary Session of Ad-
ministrative Law Divisions have stated in a decision*
that in order to mention the concerted practices, with
regard to restriction, limitation and hindrance of the
competition, beneficial behaviors which extinguish the
ability of the competitor undertakings to act freely, arise
common attitude between them and affect other com-
petitor undertakings actions are required.

lil. RESTRICTING COMPETITION THROUGH
PRICE-FIXING

A. Price-fixing

Fixing the purchase or sale price of goods or services, el-
ements such as cost and profit which form the price and
any conditions of purchase or sale is stated among the
forbidden activities in the Article 4 of the Law. Fixing
the purchase/sale prices of goods or services is explicitly
stated among the infringement circumstances within

veya dagitim zincirinin farkl seviyelerinde faaliyet gos-
teren iki ya da daha fazla tesebbiis arasinda belirli bir
mal veya hizmetlerin alimi, satimi veya yeniden satimi
amaciyla yapilan anlagmalar olarak ifade edilmistir. Di-
key anlagmalarda genel olarak birbirlerine hammadde
ve ara {irlin saglayan tesebbiisler arasinda gerceklestiri-
len islemler s6z konusu olmakla birlikte, malin iireticisi
ile dagiticisy, {iretici firma ile servis firmasi, saglayici ile
toptanci arasindaki anlagmalar dikey anlagsmalara 6rnek
verilebilir.?

C. Tesebbiis Birligi Kararlari ve Uyumlu
Eylemler

Kanun’un 3. maddesinde belirtildigi {izere tesebbiis bir-
ligi, tesebbiislerin belirli amagclara ulagmak i¢in olustur-
dugu tiizel kisiligi haiz ya da tiizel kisili§i olmayan her
tiirld birligi ifade etmektedir. Tegebbiis birlikleri, iiye-
leri arasinda rekabeti 6nleyerek iiyelerinin daha fazla
kazanc elde etmesine hizmet edici kararlar alabilecekle-
rinden, tesebbiis birliklerinin bu dogrultudaki kararlar
rekabet sistemine aykir1 olarak degerlendirilmis ve so-
nug olarak yasaklanmigtur.

Bununla birlikte bir anlagsmanin varligimin ispatlana-
madigt durumlarda piyasadaki fiyat degismelerinin
veya arz ve talep dengesinin ya da tesebbiislerin faa-
liyet bolgelerinin, rekabetin engellendigi, bozuldugu
veya kisitlandig piyasalardakine benzerlik géstermesi,
tegebbiislerin uyumlu eylem icinde olduklarina karine
teskil eder. Danigtay Idari Dava Daireleri Kurulu verdigi
karar* ile uyumlu eylemden bahsedebilmek icin rekabe-
tin sinirlanmasi, kisitlanmasi ve engellenmesine iligkin
olarak rakip tesebbiislerin kendi aralarindaki iligkiler
sonucunda birbirlerinden bagimsiz olarak hareket etme
serbestisini ortadan kaldiran, kendi aralarinda ortak ta-
vir sonucunu doguran ve diger rakip tegebbiislerin hare-
ketlerini etkileyen c¢ikar yollu davraniglarin bulunmasi
gerektigini belirtmigtir.

ll. FIYAT TESPITI YOLUYLA REKABETIN
KISITLANMASI

A. Fiyat Tespiti

Kanun'un 4. maddesinde mal veya hizmetlerin alim ya
da satim fiyatinmin, fiyat1 olugturan maliyet, kar gibi un-
surlar ile her tiirlii ahm yahut satim sartlarinin tespit
edilmesi yasakl faaliyetler arasinda sayilmistir. S6z ko-
nusu madde kapsaminda acik¢a mal veya hizmetlerin
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the scope of mentioned article. Both direct and indirect
price-fixing will be evaluated as the infringement and
the result will not change in either circumstance, within
the context of competition law. Since price competition
is the most important dimension of the competition,®
price-fixing is evaluated as one of the most critical in-
fringements within the scope of competition law. Fixing
the purchase or sale prices of goods or services by pro-
ducers, suppliers or retailers through an agreement be-
tween each other will restrict competition. Prices must
be formed by supply and demand intersecting accord-
ing to the market conditions. Otherwise, determining
the prices through excluding the market conditions will
have anti-competitive effects. Distinction of horizontal
and vertical agreements is not regulated under the Arti-
cle 4 of the Law. However, anti-competitive agreements
can emerge in a horizontal or vertical way.

Agreements about the prices can emerge as follows:®

i. Determining purchase or sale prices of goods or
services jointly by the competitors,

ii. Prices which are determined through ajoint mar-
keting or a sale organization agreement,

iii. Affirmative response of competitors to a price
increase request of a competitor.

iv. Determining the rate of price increase, the date
and the place all together,

v. Settlement upon the essential components of
price,

vi. Target price determination,

alim/satim fiyatlarinin tespit edilmesi ihlal hali olarak
belirtilmistir. S6z konusu fiyat tespitinin dogrudan veya
dolayl: olarak yapilmasi, rekabet hukuku anlaminda so-
nucta herhangi bir degisiklik yaratmayacak, her iki halde
de fiyat tespiti ihlal olarak degerlendirilecektir. Rekabet
hukuku kapsaminda fiyat tespiti en ciddi rekabet ihlalle-
ri arasinda goriilmektedir; zira fiyat rekabeti, rekabetin
en 6nemli boyutudur.® Ureticilerin, saglayicilarin veya
perakendecilerin belirli bir mal veya hizmetin satis fiyat-
larini aralarinda yapacaklar: bir anlagma ile belirlemele-
ri rekabeti sinirlayacaktir. Fiyatlarin pazar kogullarina
gore arzve talebin karsilagsmasiyla olugsmasi gerekmekte-
dir. Aksi takdirde fiyatin pazar kosullar: diginda belirlen-
mesi rekabeti bozucu etkiye sahip olacaktir. Kanun’un 4.
maddesi kapsaminda yatay veya dikey anlagma ayrimi
yapilmamigtir; ancak rekabeti kisitlayici anlagmalar di-
key veyayatay sekilde ortaya ¢cikabilmektedir.

Fiyatlar ile ilgili anlagmalar agagidaki yollar ile ortaya
cikabilmektedir:®

1. Mal ve hizmetlerin alig veya satis fiyatlarinin ra-
kiplerce, miistereken belirlenmesi,

ii. Miisterek bir pazarlama ya da satig organizasyo-
nu anlagmastyla belirlenen fiyatlar,

iii. Rakiplerden birinin fiyat artigi talebine, digerle-
rinin olumlu cevap vermesi,

iv. Fiyat artig oranyi, tarihi ve yerinin birlikte belir-
lenmesi,

v. Fiyatin esash unsurlari {izerinde anlagilmasz,

vi. Hedef fiyat belirlemeleri,

10ther prohibited activities stated in the Art. 4 of the
Law are as follows: (i) Sharing or controlling all kinds
of market resources or elements by partitioning the
markets of goods or services, (ii) Controlling the
amount of supply or demand of goods or services,
or determining them outside from the market

(iii) Complicating and restricting the activities of
competing undertakings, or excluding undertakings
operating in the market by boycotts or other
behaviors, or preventing potential new entrants to
the market (iv) Except exclusive dealership, applying

different conditions to persons with equal status

for equal rights, obligations and acts (v) Contrary

to the nature of the agreement or commercial
usages, obliging to purchase other goods or
services together with a good or service, or tying
agood or service demanded by purchasers acting
as intermediary undertakings to the condition of
displaying another good or service by the purchaser,
or putting forward terms as to the resupply of a good
or service supplied.

2 Ground of the Art. 4 of the Law.

3 Pelin Giiven, Competition Law, Extended Ed. 2
Ankara 2008, p.134.

4 31.05.2012, Plenary Session of the Chambers for
Administrative Cases, numbered E. 2007/2601, K.
2012/834.

5 Ismail Yilmaz Aslan, Rekabet Hukuku, Ed. 4,
Istanbul 2007, p.227

6 Emel Badur, “Rekabet Hukukunda Fiyat
Sinirlamalari”, Rekabet Dergisi, N. 7, July-August-
September 2001, p.37,38
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vii. Prohibiting discounts which are under specific
rate or amount,

viii. Jointly determining recommended prices,

ix. Agreements which provide regular price infor-
mation exchange,

x. Determining the elements such as costs, profits,
prices specifically which form the price and their
calculation formulas that will constitute the price,

xi. Resale price maintenance.
1. Price-fixing Through Horizontal Agreements

Competition infringements ensue through horizontal
agreements. Hence, this situation is stated in the Guide-
lines on Horizontal Cooperation Agreements as “On the
other hand, horizontal cooperation agreements may also
lead tovarious competition problems. An agreement by the
parties to maintain prices or amounts of production, dis-
tribution or supply, or the cooperation leading to the par-
ties’ acquiring, protecting or increasing market power and
thereby to negative effects in the market in terms of prices,
production amounts, product quality, product variety or
innovation may be given as examples to such situation.”
Within the scope of competition law, the most critical
competition infringement is considered as the price-fix-
ing made by the competitor undertakings. Anti-compet-
itive agreements and/or concerted practices conducted
between the parties are characterized as “cartel”. Cartel
is defined as the anti-competitive agreements and/or
concerted practices conducted between competitors for
fixing prices; allocation of customers, providers, territo-
ries or trade channels; restricting the amount of supply

vii. Belirli bir oran ya da miktarin altindaki indirim-
lerin yasaklanmasi,

viii. Tavsiye fiyatlarin miistereken belirlenmesi,

ix. Fiyatlar hakkinda diizenli bilgi aligverisini sagla-
yan anlagmalar,

x. Ozellikle maliyet, kar, ticret gibi fiyat bilesenlerini
ve bunlarin fiyati olusturacak hesaplama formdille-
rinin belirlenmesi,

xi. Yeniden satis fiyatinin belirlenmesi.
1. Yatay Anlasmalar Yoluyla Fiyat Tespiti

Yatay anlagmalar yolu ile rekabet ihlalleri ortaya cik-
maktadir. Bu husus Yatay Isbirligi Anlagmalar1 Hakkinda
Kilavuz'da “Ote yandan, yatay isbirligi anlasmalart, cesitli
rekabet sorunlarina da yol agabilmektedir. Taraflarn, fi-
yat, iiretim, dagitim veya arz miktarlarin belirlemek tize-
re anlagmast ya da igbirliginin, taraflarin pazar giicti elde
etmesi, pazar giiciinii korumast ya da artirmasina ve boy-
lelikle, fiyat, tiretim miktary, tirtin kalitesi, triin cesitliligi
ya da inovasyon bakumindan pazarda olumsuz etkilerin
ortaya ¢ikmasina yol agmast bu duruma ornek olarak ve-
rilebilir.” seklinde ifade edilmistir. Rekabet hukuku kap-
saminda en ciddi rekabet ihlali olarak rakip tesebbiisler
arasinda yapilan fiyat tespitleri yer almaktadir. Rakipler
arasinda gerceklesen rekabeti smirlayici anlasma ve/
veya uyumlu eylemler “kartel” olarak nitelendirilmekte-
dir. Kartellerin Ortaya Cikarilmasi Amaciyla Aktif Isbir-
ligi Yapilmasina Dair Yonetmelik'te (“Pigmanhk Yonet-
meligi”) kartel, fiyat tespiti, miisterilerin, saglayicilarin,
boélgelerin ya da ticaret kanallarinin paylagilmasi, arz
miktarinin kisitlanmasi veya kotalar konmasi, ihaleler-

1Kanun m. 4'te diizenlenen diger rekabet ihlalleri
su sekildedir: () Mal veya hizmet piyasalarinin
bolustlmesiile her tirlii piyasa kaynaklarinin veya
unsurlarinin paylasiimasi ya da kontrol, (ii) Mal
veya hizmetin arz ya da talep miktarinin kontrolii
veya bunlarin piyasa disinda belirlenmesi, (iii)
Rakip tesebbiislerin faaliyetlerinin zorlastiriimas,
kisitlanmasi veya piyasada faaliyet gosteren
tesebbiislerin boykot ya da diger davranislarla
piyasa disina cikartiimasi yahut piyasaya yeni

gireceklerin engellenmesi, (iv) Miinhasir bayilik haric

olmak iizere, esit hak, yukumlilik ve edimler icin
esit durumdaki kisilere farkli sartlarin uygulanmasi,
(v) Anlasmanin niteligi veya ticari teamiillere aykiri
olarak, bir mal veya hizmet ile birlikte diger mal veya
hizmetin satin alinmasinin zorunlu kilinmasi veya
aracl tesebbiis durumundaki alicilarin talep ettigi
bir malin ya da hizmetin diger bir mal veya hizmetin
de alici tarafindan teshiri sartina baglanmasi ya da
arz edilen bir mal veya hizmetin tekrar arzina iliskin
sartlarin ileri siirtlmesi.

2 Kanun m. 4'iin gerekcesi.

3 Pelin Giiven, Rekabet Hukuku, Genisletilmis
2. Basl, Ankara 2008, s.134.

4.31.05.2012 tarih, Idari Dava Daireleri Kurulu, .
2007/2601, K. 2012/834.

5 ismail Yilmaz Aslan, Rekabet Hukuku,

4, Basy, Istanbul 2007, 5.227

6 Emel Badur, “Rekabet Hukukunda Fiyat
Sinirlamalan”, Rekabet Dergisi, S.7,
Temmuz-Agustos-Eyliil 2001, 5.37,38
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or imposing quotes, and bid rigging in Regulation on Ac-
tive Cooperation for Detection of Cartels (“Leniency
Regulation”). Accordingly, price-fixing through verti-
cal agreements is evaluated as “cartel” which is one of
the most critical competition law infringements. Cartels
restrict competition and do not constitute any tangible
benefit which has a compensation value. On the contra-
ry, they cause a loss for consumers and society as they
inflate the prices above the competitive level. Due to
the price increase, consumers either cannot purchase
services or they purchase the same service or good at a
higher price. Accordingly, while consumers’ surplus and
thus social welfare decrease, the welfare of the members
of the cartel increases. The damages arising from the
cartels are not limited with the decrease of consumer
welfare. In this context, inflation increment, dissolution
of efficiency, damages on undertakings which are will-
ing to compete in the same sector and/or damages on
undertakings, if the subject of the cartel is a byproduct,
formation of social problems due to the non-ability of
purchasing of the more qualified goods by more people,
decrease of entrepreneurship and public’s distrust to
free market economy can be evaluated as the other dam-
ages arising from cartels.

As an example of price-fixing through horizontal agree-
ments, the Board’s decision numbered 08-27/314-102
and dated 02.04.2008 which have been taken upon the
State Council decisions can be looked. According to the
statements within the mentioned decision, the docu-
ment obtained from Lafarge Beton A.S$. has been evalu-
ated in the examination process regarding a claim of
price-fixing through horizontal agreements conducted
by undertakings operating in Marmara Region ready
mixed concrete industry. It is understood by taking into
consideration of the subsequent statements of the docu-
ment, whichis obtained from the Lafarge Beton A.$, that
five companies which are both ready mixed concrete and
cement producers have conducted a meeting regarding
price increasing. Also, it is understood from the prices
written in the document and a decision of the Board
dated 02.12.2004 and numbered 04-77/1108-277 that
the document belongs to the year of 2002. In this con-
text, Lafarge Beton, Betonsa (Ak¢ansa) and Bolu (OYAK
Beton)’s attendances to the meeting, which is thought to
have been conducted in 2002, have been clearly indicat-
ed in the document. According to the statements in the
mentioned document, another meeting was conducted
on August 2™ and the undertakings agreed upon the list
prices of ready mixed concrete to be increased by 6 YTL/

de danmigikli hareket konularinda, rakipler arasinda ger-
ceklesen, rekabeti smirlayici anlagma ve/veya uyumlu
eylemler olarak tammmlanmigtir. Dolayisiyla rakipler ara-
sinda, yatay anlagmalar aracilifiyla gerceklestirilen fiyat
tespitleri en ciddi rekabet hukuku ihlali olarak gésterilen
“kartel” kapsaminda degerlendirilmektedir. Karteller
rekabeti sinirlamakla birlikte telafi niteliginde herhangi
bir somut fayda ortaya ¢cikarmamaktadirlar. Aksine fiyat-
larin rekabetci seviyenin {izerine ¢cikmasini sagladikla-
rindan, tiiketicilere ve topluma zarar vermektedir. Fiyat
artis1 neticesinde tiiketiciler ya hizmeti hic satin alama-
makta ya da ayn1 mal veya hizmeti daha yiiksek bir fiyat-
tan satin almaktadirlar. Bu sekilde tiiketici refahinda ve
dolayisiyla toplumsal refahta bir azalma gerceklesirken
sadece kartel iiyelerinin refahinda bir artis olmaktadir.
Kartellerin ortaya cikardig1 zararlar yalmzca tiiketici-
lerin refahindaki azalmayla da sinirh degildir. Bu cerce-
vede; enflasyonun artmasi, etkinligin ortadan kalkmasi,
ayni sektorde hukuka uygun bicimde rekabet etmek iste-
yen ve/veya kartel konusu ara {iriin niteliginde ise bunun
alicis1 konumundaki tegebbiislerin zarara ugramasi daha
kaliteli iiriiniin, daha az fiyatla, daha cok kisi tarafindan
satin alinamamasi nedeniyle sosyal problemler olugmasi,
girisimciligin azalmasi ve halkin serbest piyasa ekonomi-
sine olan giiveninin sarsilmasi, kartellerin ortaya ¢ikardi-
g1diger zararlar olarak sayilabilir.

Yatay anlagmalarla fiyat tespitine 6rnek olmak {izere
Kurul’'un Danigtay kararlari iizerine verilen 08-27/314-
102 say1li ve 02.04.2008 tarihli kararina bakilabilir. il-
gili kararda anlatilanlara gére, Marmara bolgesi hazir
beton pazarinda faaliyet gosteren tesebbiislerin yatay
anlagmalar yoluyla fiyat tespit ettikleri iddiasina ilig-
kin olarak yapilan incelemelerde, Lafarge Beton A.S.’de
elde edilen belge degerlendirilerek; belgedeki ifadeler-
den hem hazir beton hem ¢imento iireticisi beg sirketin
fiyat artiglar1 hususunda bir toplant1 yaptiginin anla-
sildig1, belgedeki fiyatlardan yola cikilarak ve Kurul’'un
02.12.2004 tarih ve 04-77/1108-277 sayili kararindaki
tespit de goz 6niine alinarak s6z konusu belgenin 2002
yilina ait oldugu sonucuna ulagildig) ifade edilmistir. Bu
cercevede Temmuz 2002 tarihinde yapildig: diistiniilen
toplantiya Lafarge Beton’un, Betonsanin (Akcansa),
Bolunun (OYAK Beton) katildiginin belgede acikca
ifade edildigi belirtilmigtir. S6z konusu belgedeki ifa-
delerden, 2 Agustos’ta bir toplantinin daha yapildiginin
ve hazir beton liste fiyatlarinin Istanbul icin Asya ve
Avrupa yakalarinda 6 YTL/m3 artirilmasi ve C20 hazir
beton iiriinii icin fiyatlarin tespit edilmesi hususlarinda
tegebbiislerce anlasildiginin goriilmiis oldugu belirtil-
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m3 and upon price-fixing for C20 ready mixed concrete
product. It is detected within the context of evaluation
of the mentioned document that Ak¢cansa (Betonsa), La-
farge Beton, Oyak Beton agreed on an agreement which
aims to restrict the competition within the scope of the
Article 4 of the Law or may cause such restriction effect
and that they made price-fixing infringement in 2002
and yet due to the nonexistence of any other evidence
that supports the infringement of Nuh Beton and Set Be-
ton and nonexistence of their names in the document, it
was concluded that these two companies did not violate
the Law. In conclusion it was decided that Lafarge Beton
A.S, Akcansa Cimento Sanayi ve Ticaret A.$. and Oyak
Beton Sanayi A.$. (Bolu Cimento Sanayi A.S.) were in an
agreement which aims the competition to be restricted
through price-fixing and that administrative fine would
be imposed on Lafarge Beton A.S.

Decisions of the Board show that sanctions are going to
be imposed by the Board, without making any discrimi-
nations, toboth big undertakings such as banks, automo-
bile manufacturers, cement and ready mixed concrete
manufacturers in the sector and small undertakings

mig ve bu belgeye yonelik degerlendirmeler cerceve-
sinde; Akcansa (Betonsa), Lafarge Beton, Oyak Beton
Kanun'un 4. maddesi anlaminda rekabeti sinirlama
amacini tagtyan yahut etkisini dogurabilecek nitelik-
te bir anlagma icinde bulunduklarinin ve fiyat tespiti
seklindeki ihlali 2002 y1l1 icinde gerceklestirdiklerinin,
belgede isimleri ge¢gmediginden ve s6z konusu ihlale
katildiklarini destekleyici bagka bir delil de mevcut ol-
madigindan Nuh Beton ve Set Beton’un ihlal icerisin-
de bulunmadiklar1 sonucuna varildig: ifade edilmistir.
Sonug olarak, Lafarge Beton A.$.nin, Akcansa Cimento
Sanayi ve Ticaret A.S. ve Oyak Beton Sanayi A.S. (Bolu
Cimento Sanayi A.S.) ile birlikte hazir beton ilgili {iriin
pazarinda fiyat tespiti yapmak suretiyle rekabeti sinir-
lama amacini tasiyan bir anlagma icinde olduguna ve
Lafarge Beton A.S.’ye idari para cezasi verilmesine ka-
rar verilmigtir.

Kurul kararlar1 incelendigi vakit Kurul'un yatay fiyat
tespiti konusuna iligkin olarak yiiriittiigii sorusturmalar
neticesinde vermis oldugu para cezalarinda ayrim yap-
maksizin, piyasadaki bankalar, otomotiv iireticileri, ¢i-
mento ve hazir beton iireticileri gibi biiyiik tegebbiislere
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such as jewelers, bakeries and bus firms as a result of its
investigations regarding horizontal price-fixing. That
can be interpreted as the demonstration of the sensibil-
ity of the Board regarding horizontal price-fixing.

In addition to the situations mentioned above, the
Competition Authority (“Authority”) has published
Leniency Regulation which regulates procedures and
principles regarding the fines stated in the Article 16
of the Law to be decreased or not to be imposed to the
undertakings, their executives and employees which are
in active cooperation with the Authority. Provided that
the conditions set forth in the Leniency Regulation are
fulfilled, the fines shall be decreased or shall not be im-
posed to the undertakings and executives and employ-
ees of the undertakings who cooperate with the Author-
ity (such as providing documents and information) in
order to reveal the act of “cartel” which was prohibited
by the Law and the mentioned regulation.

hem de kuyumcular, firinlar, otobiis firmalar: gibi kiiciik
tesebbiislere yaptirim uygulanacag: goriilmektedir. Bu
durum Kurul'un yatay fiyat tespiti ihlaline iliskin hassa-
siyetinin bir géstergesi olarak yorumlanabilecektir.

Yukarida bahsi gecen hususlara ilaveten, Kurum,
Kanun'un 4. maddesinde yasaklanmig olan kartelle-
rin ortaya cikarilmas1 amaciyla, Kurum’la aktif igbir-
ligi yapan tesebbiisler ile tesebbiis yoneticileri ve ¢a-
hsanlarina, Kanun’un 16. maddesinde belirtilen para
cezalarinin verilmemesine veya verilecek cezalarda
indirim yapilmasina iligkin usul ve esaslar1 diizenle-
yen Pismanlik Yonetmeligi'ni yayimlamigtir. Pismanhk
Yonetmeligi'nde 6ngoriilen diizenlemelerin yerine geti-
rilmesi sartiyla, s6z konusu yonetmelik ile Kanun'un ya-
sakladig1 “kartel” eyleminin ortaya cikarilmasi amaciyla
Kurum ile isbirligi icinde hareket eden (6rnegin; bilgi ve
belge sunulmasi) tesebbiislerile tegebbiislerdeki yoneti-
ci ve calisanlara verilecek olan para cezalarinda indirim
yapilmasi veya para cezasl verilmemesi 6ngoriilmiigtiir.

ARTICLETTER|WINTER 2017



2. Price-fixing Through Vertical Agreements

Price-fixing, within the frame of vertical agreements, is
generally found in articles which command the custom-
er to purchase the supplied goods at the prices deter-
mined by the supplier. This situation is named as resale
prices maintenance in competition law literature. Ver-
tical agreements, which are evaluated within the scope
of competition law as per the Block Exemption Com-
muniqué on Vertical Agreements numbered 2002/2,
are exempted from the prohibition in the Article 4 of the
Law based upon the Article 5 of the Law, provided that
they have the conditions stated in the mentioned Com-
muniqué. However, resale price maintenance is forbid-
den according to the Article 4 of the Block Exemption
Communiqué on Vertical Agreements. According to the
Article 4 of Communiqué, titled “Restrictions Exclud-
ing Agreements from the Scope of Block Exemption”, if
the purchaser’s freedom of price determination is pre-
cluded by a vertical agreement, this agreement will be
evaluated as the vertical agreement which includes the
restrictions that aim to preclude competition directly or
indirectly and such agreement cannot benefit from the
exemption provided by the mentioned Communiqué.
Suppliers however, are allowed to determine the maxi-
mum sale price or recommend the sales price within
the scope of the Communiqué even though fixation of
the resale price is prohibited. In these situations such
prices shall not be transformed into a form of fixed or
minimum prices as a result of the constraint or incen-
tive of any party. Moreover, some matters shall be taken
into consideration while determining recommended
and maximum sale prices. As it is stated in the Block Ex-
emption Communiqué on Vertical Agreements, exemp-
tion provided by the communiqué will be applicable if
the supplier’s market shares do not exceed 40% of the
market share in which it provides its goods or services.
Accordingly, in case the threshold stated in the commu-
niqué is exceeded, related undertakings are required to
obtain individual exemption to benefit from the block
exemption opportunities. Asitis stated in the Guidelines
on Vertical Agreements, supplier’s and competitors’
market positions are important in terms of maximum
and recommended prices. Firstly, if supplier is power-
ful in the market, sellers cannot determine the prices
independently from the supplier, and maximum and
recommended prices will be applicable consistently in
the market. Secondly, if the market is narrow, applying/
publishing maximum and recommended prices will in-
crease the risk of information exchange with respect to

2. Dikey Anlasmalar Yoluyla Fiyat Tespiti

Dikey anlagmalar kapsamindaki fiyat tespiti genellikle
saglayicinin aliciya, temin edilen {iriiniin kendisi tara-
findan belirlenen fiyat iizerinden satilmasina hitkme-
den maddeler ile ortaya ¢ikmaktadir. Rekabet hukuku
literatiiriinde bu husus yeniden satig fiyatinin tespit
edilmesi olarak ifade edilmektedir. 2002/2 sayil1 Dikey
Anlagmalara Iliskin Grup Muafiyeti Tebligi ile rekabet
hukuku kapsaminda dikey anlasma olarak degerlendi-
ren sozlesmeler, s6z konusu tebligde belirtilen kogullar
tagimasi kaydiyla, Kanun’un 4. maddesindeki yasakla-
madan, Kanun’un 5. maddesinin {i¢iincii fikrasina da-
yanilarak grup olarak muaf tutulmugtur. Ancak yeniden
satis fiyatinin tespit edilmesi Dikey Anlagmalara {ligkin
Grup Muafiyeti Tebligi'nin 4. maddesi ile yasaklanmig-
tir. Tebligin, “Anlagmalart Grup Muafiyeti Kapsami Di-
stna Ctkaran Sturlamalar” baghkl 4. maddesine gore,
dikey anlagma ile alicinin kendi satis fiyatini belirleme
serbestisi engellenir ise, s6z konusu anlagma rekabeti
dogrudan veya dolaylh olarak engelleme amaci tasiyan
smirlamalar: iceren dikey anlagma olarak degerlendi-
rilecek ve s6z konusu teblig ile saglanan muafiyetten
faydalanamayacaktir. Teblig ile yeniden satig fiyatinin
tespit edilmesi yasaklanmis olmakla birlikte, saglayici-
nin azami satis fiyatini belirlemesine veya satig fiyatini
tavsiye etmesine izin verilmigtir. Bu durumlarda be-
lirlenen azami veya tavsiye satig fiyatinin taraflardan
herhangi birinin baskis1 veya tesvik etmesi sonucu sabit
veya asgari satis fiyatina doniismemesi gart1 aranmis-
tir. Bununla birlikte tavsiye fiyatlar ile azami satis fiyat1
belirlenirken dikkat edilmesi gereken hususlar mevcut-
tur. Séyle ki, Dikey Anlagmalara fligkin Grup Muafiyeti
Tebligimin kapsaminda belirtildigi iizere s6z konusu
teblig ile saglanan muafiyet, saglayicinin dikey anlasma
konusu mal veya hizmetleri sagladig: ilgili pazardaki pa-
zar payinin %40’1 asmamasi durumunda uygulama ala-
m1 bulacaktir. Dolayisiyla tebligde belirtilen pazar payi
esiginin agilmasi durumunda ilgili tesebbiislerin grup
muafiyetinin sagladigl imkanlardan faydalanabilmele-
ri icin bireysel muafiyet almalar1 gerekmektedir. Dikey
Anlagmalara ili§kin Kilavuz’da da ifade edildigi iizere,
azami ve tavsiye fiyatta saglayicinin pazardaki konumu
ile rakiplerin pazardaki konumlari 6nem arz etmektedir.
Soyle ki; saglayicinin pazardaki giiciiniin yiiksek olmasi
durumunda, saticilar 6nemli konumda olan saglayici ta-
rafindan 6nerilen fiyattan ayrilmakta zorluk yasayacak-
lar ve boylece azami ve tavsiye fiyatlar piyasada yekne-
sak olarak uygulanmaya baslanacaktir. ikinci olarak, dar
bir pazarin oldugu durumlarda, azami ve tavsiye fiyat-
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the prices and accordingly ease the collaboration. Both
of these two situations can be evaluated as infringement
within the scope of the Article 4 of the Law.

The Board made its evaluations in the decision dated
09.07.2003 and 03-numbered 49/556-241 regarding the
claims of infringement of the Block Exemption Com-
muniqué on Vertical Agreements numbered 2002/2
by dealership agreements between Akmaya A.S. and
its dealers and infringement of the Law by price-fixing
practices aimed at dealers. In these evaluations, the
Board also evaluated the Article 12(d) of the agree-
ment and stated that supplier Akmaya A.$ determines
the sale prices of dealer through the statement of “Our
retail price lists will be the only list throughout Turkey
and sales will be made on these retail price lists.” and
indicated that Akmaya A.$. can determine resale prices
of its dealers through this article regarding the price. As
a consequence, it is decided that agreements between
Akmaya A.S. and its dealers include provisions that in-
fringe the Article 4 of the Law and since the mentioned
undertaking’s activities which aim to determine the sale
prices of dealers have the competitive restricting effects,
the undertaking infringe the Article 4 of the Law. There-
fore administrative fine was imposed on Akmaya A.S.

IV. EXEMPTION EXAMINATION IN TERMS OF
PRICE-FIXING

The board may decide to exempt anti-competitive
agreements, concerted practices and decisions of enter-
prise union from the Article 4 of the Law which are indi-
cated within the scope of the Article 4 provided that the
conditions’ stipulated under the Article 5 of the Law are
fulfilled, “Exemption” stipulated under the Article 5 of
the Law. It should be noted that submission to the Board
is not required for agreements, concerted practices and
decisions of enterprise union which are within the scope
ofthe Article 4 of the Law. Exemption is divided into two

larin yayimlanmasi/kullanilmasi fiyatlara iliskin bilgi
degisimi yapilmasi riskini artiracak ve dolayisiyla igbir-
ligini kolaylastiracaktir. Her iki durum da Kanun'un 4.
maddesi kapsaminda ihlal olarak yorumlanabilecektir.

Kurul 09.07.2003 tarihli, 03-49/556-241 sayili karari ile
Akmaya A.$’nin bayileri ile yapmis oldugu bayilik soz-
lesmelerinin 2002/2 sayili Dikey Anlagmalara iligkin
Grup Muafiyeti Tebligi'ne aykir1 hiikiimler icerdigi ve
bayilere yonelik fiyat tespitine iliskin uygulamalar ile
Kanun’un ihlal edildigi iddiasina iligkin birtakim deger-
lendirmeler yapmigtir. Kurul bu degerlendirmelerinde,
sozlesmenin 12/d maddesini de degerlendirmis ve bu
maddede yer alan “Perakende fiyat listelerimiz Tiirkiye
genelinde tek liste olarak gecerli sayilacak, satiglar pera-
kende sats fiyat listeleri {izerinden olacaktir.” ifadesi ile
bayinin satis fiyatinin saglayic1 konumundaki Akmaya
A.S. tarafindan belirleneceginin hiitkme baglanmis ol-
dugunu, s6zlegmelerde yer alan fiyat ile ilgili bu madde
sayesinde Akmaya A.S’nin, bayilerinin yeniden satig
fiyatinm tespit edebilecegini belirtmistir. Kararda sonug
olarak, Akmaya Sanayi ve Ticaret A.S.’nin bayileri ile
yapmis oldugu sozlesmelerinin Kanun’un 4. maddesini
ihlal eden hiikiimler icermesi ve anilan tesebbiisiin bayi-
lerin satis fiyatlarini belirlemeye yonelik girisimlerinin,
rekabeti kisitlayic1 etki dogurabilecek nitelikte olmasi
nedeniyle Kanun’un 4. maddesini ihlal ettigine ve Ak-
maya Sanayi ve Ticaret A.S.’nin idari para cezasi ile ceza-
landirilmasina karar vermistir.

IV. FIYAT TESPiTi KAPSAMINDA MUAFIYET
INCELEMESI

Kurul, Kanun'un 5. maddesinde diizenlenen sartlarin’
karsilanmas1 kosuluyla, 4. madde kapsaminda belir-
tilen ve rekabeti siirlayici anlagsma, uyumlu eylem
ve tesebbiis birligi kararlarimin Kanun’un 4. maddesi
hitkmiinden muaf tutulmasina karar verebilmektedir.
Belirtilmelidir ki, Kanun'un 4. maddesi kapsamindaki

7 The conditions stipulated under the Art. 5

are as follows: (i) Ensuring new developments

and improvements, or economic or technical
development in the production or distribution of
goods and in the provision of services, (ii) Benefitting
the consumer from the above-mentioned, (iii) Not
eliminating competition in a significant part of the

relevant market, (iv) Not limiting competition more
than what is compulsory for achieving the goals set
out in sub-paragraphs (i) and (ii)

8 Block exemption communiques issued by the
Board; Block Exemption Communique Regarding
Vertical Agreements numbered 2002/2, Block
Exemption Communique on Research and

Development Agreements numbered 2016/5, Block
Exemption Communique on Vertical Agreements and
Concerted Practices in the Motor Vehicle Sector
numbered 2005/4, Block Exemption Communique in
Relation to the Insurance Sector numbered 2008/3,
Block Exemption Communique on Technology
Transfer Agreements numbered 2008/2.
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categories; block exemption and individual exemption.
In group exemption, exemptions are provided to certain
type of agreements through communiques® issued by
the Board. Agreements, concerted practices and deci-
sions of enterprise union which are out of the scope of
block exemption communiques are evaluated within the
scope of individual exemption.

General perspective for granting exemption on price-
fixing is explained in the Guidelines on the General
Principles of Exemption (“Exemption Guide”). Ac-
cording to the Exemption Guide, it can be clearly seen at
a glance that several agreements have an aim to restrict
competition. Within the frame of the Board decisions; it
is asserted that joint price-fixing for horizontal agree-
ments, agreements regarding sharing of market and cus-
tomer and supply check are generally anti-competitive
in terms of purpose. In terms of vertical agreements,
determination of the resale price, determination of
the minimum limit for the resale price and exclusivity
agreements including passive sales are within the scope
of resale price maintenance.

Within the scope of the Law, there are not any provi-
sions stipulated for preventing certain type agreements
to take benefit from exemption. As principle, every
agreement which meets the conditions stipulated in
the Article 5 may benefit from exemption. However,
it is presumed that an agreement that unduly restricts
competition because of its legal and economic charac-
teristics and is unlikely to create economic benefits to
outweigh its negative effects on competition will prob-
ably fail to meet the conditions for exemption and thus
has alow chance to benefit from the exemption. As men-
tioned above, restrictions like price-fixing, district and
customer sharing and resale price maintenance could be
given as examples to the specified content.

Accordingly, in the Board decision dated 07.07.2015

anlagma, uyumlu eylem ve tegebbiis birligi kararlari-
nmin Kurul’a bildirilmesi zorunlulugu bulunmamaktadir.
Muafiyet kurumu grup muafiyeti ve bireysel muafiyet
olarak ikiye ayrilmaktadir. Grup muafiyeti ile belirli tip-
teki anlagmalara Kurul'un ¢ikardig tebligler® ile muafi-
yet saglanmakta olup, grup muafiyeti tebligleri kapsami
disinda kalan anlagma, uyumlu eylem ve tesebbiis birligi
kararlari ise bireysel muafiyet kapsaminda degerlendi-
rilmektedir.

Fiyat tespiti hususunda muafiyet taninmasi konusun-
da genel bakis acis1 Muafiyetin Genel Esaslarina fligkin
Kilavuz’da (“Muafiyet Kilavuz”) agciklanmigtir. Muafi-
yet Kilavuzu'na gore, bazi1 anlagmalarin amacinin reka-
beti simirlamak oldugu ilk bakista goriilebilecek kadar
aciktir. Kurul kararlar cercevesinde; yatay anlagmalar
bakimindan birlikte fiyat tespiti, pazar ve miisteri pay-
lagim1 ve arzin kontroliine dair anlagmalarin genel ola-
rak amac¢ bakimindan rekabeti sinirlayici oldugu kabul
edilmektedir. Dikey anlagmalar bakimindan ise yeniden
satis fiyatinin tespiti, yeniden satis fiyatina minimum s1-
nir getirilmesi ve pasif satislar1 da kapsayacak sekildeki
miinhasirhk anlagmalar: da bu kapsamdadr.

Kanun kapsaminda belirli tip s6zlesmelerin muafiyet
imkanindan faydalanamayacagina yonelik bir mad-
de diizenlenmesi yer almamaktadir. Genel prensip,
Kanun’un 5. maddesinde diizenlenen kogullar1 kargila-
yan her anlagmanin muafiyet rejiminden faydalanabile-
cegi yoniindedir. Ancak rekabeti agir1 6l¢iide sinirladik-
lar1 ve rekabet {izerindeki olumsuz etkilerini bertaraf
edecek nitelikte ekonomik faydalar yaratabilme ihti-
mallerinin oldukca diisiik oldugu varsayilan anlagmala-
rin, muafiyet kosullarini kargilamasi ve dolayisiyla mu-
afiyet rejiminden faydalanmasi ihtimalinin de diigiik
oldugu kabul edilmektedir. Yukarida da ifade edildigi
iizere, fiyat tespiti, bolge ve miisteri paylagimi, yeniden
satig fiyatinin tespiti gibi sinirlamalar, belirtilen kapsa-
ma Ornek olarak verilebilecektir.

7 Kanun m. 5'te diizenlenen sartlar su sekildedir:
(i) Mallarin tiretim veya dagitimi ile hizmetlerin
sunulmasinda yeni gelisme ve iyilesmelerin ya

da ekonomik veya teknik gelismenin saglanmasi
(Etkinlik kazanimi), (ii) Tiiketicinin bundan yarar
saglamasl, (ii) ilgili piyasanin 6nemli bir bolimiinde
rekabetin ortadan kalkmamas, (iv) Rekabetin (i) ve

(it) bentlerindeki amaclarin elde edilmesi igin zorunlu
olandan fazla sinirlanmamasi.

8 Kurul tarafindan cikarilan grup muafiyeti
tebligleri; 2002/2 sayili Dikey Anlasmalara lliskin
Grup Muafiyeti Tebligi, 2016/5 sayil Arastirma ve
Gelistirme Anlasmalarina lliskin Grup Muafiyeti
Tebligi, 2005/4 sayil Motorlu Tasitlar Sektériindeki

Dikey Anlasmalar ve Uyumlu Eylemlere iliskin Grup
Muafiyeti Tebligi, 2008/3 sayili Sigorta Sektoriine
iliskin Grup Muafiyeti Tebligi ve 2008/2 sayil
Teknoloji Transferi Anlasmalarina iliskin Grup
Muafiyeti Tebligi.
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numbered 15-28/328-103; as a result of examination for
granting exemption regarding determination of annual
tuitions of French high schools operating in Istanbul
jointly, it has been stated that on global scale, coopera-
tion agreements/practices regarding price-fixing be-
tween rival enterprises are clear violations of competi-
tion and that such agreements are evaluated neither
within the scope of block exemption nor individual ex-
emption. It has been stated that the basic assumption is
that negative effects (production, distribution and loss
of dynamic activity) which may arise out of mentioned
price cooperation between rival enterprises cannot be
reimbursed by any efficiency gain. Therefore, it hasbeen
decided that there is no necessity for the evaluation of
whether or not the individual exemption conditions are
fulfilled and due to the reason that conditions stipulated
in the Article 5 are not met, exemption is not granted

Bu dogrultuda Kurul 07.07.2015 tarihli, 15-28/328-103
sayil kararinda; Istanbul ilinde faaliyet gosteren Fran-

s1z liselerinin yillik okul iicretlerini birlikte tespit etme-
ye yonelik uygulamalarina muafiyet taninmasina yone-
lik inceleme yapmuistir. Inceleme sonucunda, birbirine
rakip tesebbiisler arasinda gerceklesen fiyat tespitine
yonelik isbirligi anlagmalarinin/uygulamalarinin kiire-
sel 6lcekte acik rekabet ihlali olarak kabul edildigi; bu
tlir anlagmalarin ne grup muafiyeti ne de bireysel mu-
afiyet kapsaminda degerlendirildigi; burada yaklasimin
temel varsayiminin birbirine rakip tegebbiisler arasin-
daki fiyat anlagsmasindan kaynaklanacak olumsuz etki-
lerin (iiretim, dagilim ve dinamik etkinlik kayiplari) s6z
konusu isbirliginden dogabilecek herhangi bir etkinlik
kazanim tarafindan telafi edilemeyecegi belirtilmistir.
Ayrica, bildirim konusu uygulamanin bireysel muafi-
yet kosullarimi saglayip saglamadigina dair ayrintil de-
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for the claim. Moreover, in the Board decision dated
17.04.2013 numbered 13-22/308-144; the Board evalu-
ated exemption request regarding issuance of price list
by Tiim Optisyen ve Gozliikciiler Dernegi (All Optician
Association) and stated that distorting competition be-
tween members of association with a binder list may
lead to a formation which is similar to cartel. According
to the scope of prepared report and examined file; due to
reason that conditions stipulated in the Article 5 are not
met, no exemption was granted for mentioned transac-

tion regarding issuance of lens price list and the exemp-
tion application was rejected unanimously.

V. SANCTIONS

According to the Article 56 of the Law, any agreements,
and decisions of associations of undertakings that are

__,’
D
D
P
<. N

gerlendirilmesine gerek duyulmadig: ifade edilmis ve
talebe iligkin olarak Kanun'un 5. maddesinde sayilan
sartlar1 kargilamamas1 nedeniyle bireysel muafiyet ta-
ninmamasina karar verilmistir. Kurul ayrica, 17.04.2013
tarihli, 13-22/308-144 sayili kararinda; Tiim Optisyen ve
Gozliikciiler Dernegi tarafindan gozlitk camu fiyat listesi
yayimlanmasi islemine muafiyet taninmas talebini de-
gerlendirmis, degerlendirmelerde bu durumun dernek
iiyeleri arasinda rekabeti ortadan kaldiracak baglayici
bir listeyle kartel benzeri bir olusuma yol acabilecegini
belirtmis, diizenlenen rapora ve incelenen dosya kapsa-
mina gore; Tiim Optisyen ve Gozliik¢iiler Dernegi tarafin-
dan gozlitk cami fiyat listesi yayimlanmasina iligkin bildi-
rim konusu isleme, Kanun’un 5. maddesinde yer verilen
kosullar1 saglamamasi nedeniyle muafiyet taninmamasi-
nave talebin reddine oy birligiyle karar vermisgtir.
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contrary to the Article 4 of the Law are invalid. The per-
formance of acts arising out of such agreements and
decisions may not be requested. Besides, the Article 16
paragraph 3 of the Law stipulates that to those who com-
mit behavior prohibited in the Article 4 of the Law, an
administrative fine shall be imposed up to ten percent
of annual gross revenues of undertakings and associa-
tions of undertakings or members of such associations
to be imposed a penalty, which generate by the end of
the financial year preceding the decision, or which gen-
erate by the end of the financial year closest to the date
of the decision if it would not be possible to calculate it
and which would be determined by the Board. In the last
paragraph of the Article 16 of the Law, the aspects to be
considered while ascertaining fine will be determined
by a regulation issued by the Board. Accordingly, the
Regulation on Fines to Apply in Cases of Agreements,
Concerted Practices and Decisions Limiting Competi-
tion, and Abuse of Dominant Position (“Regulation”) is
issued for regulating procedures and principles regard-
ing fines to be given as per the Law.

Under the Article 5 of the Regulation, it is stipulated
that while the base fine is being calculated, a rate, (i) be-
tween two percent and four percent for cartels, and (ii)
between five per thousand and three percent for other
violations, of the annual gross revenues of the undertak-
ings and associations of undertakings or the members of
such associations which engage in behaviors prohibited
by the Articles 4 of the Law, generated at the end of the
fiscal year preceding the final decision, or if that cannot
be calculated, at the end of the fiscal year closest to the
date of the final decision, and which shall be determined
by the Board, shall be taken as the basis. The situations
where administrative fines become a heavier burden are
stipulated in the Article 6 and reducing elements regard-
ing fines are stipulated in the Article 7 of the Regulation.

Besides penalties which can be imposed on enterprises,
managers and employees of the enterprise are also cov-
ered by the Regulation. According to the Article 8 of the
Regulation, taking the points such as active cooperation
into consideration, for each of the managers and em-
ployees of the undertaking who were detected to have
had decisive influence on the cartel, fines shall separate-
ly be imposed with the amount between three percent
and five percent of the fine given to the undertaking.
Fines shall not apply, or reductions shall be implement-
ed in fines to be imposed to those managers and employ-
ees of the undertaking who make active cooperation

V. YAPTIRIMLAR

Kanun’un 56. maddesi uyarinca Kanun’un 4. maddesine
aykiri olan her tiirlii anlagsma ile tegebbiis birlikleri ka-
rar1 gecersiz olup, bu anlagmalardan ve kararlardan do-
gan edimlerin ifas1 istenemeyecektir. Ayrica, Kanun’un
16. maddesinin ii¢lincii fikrasina gére, Kanun'un 4.
maddesinde yasaklanmis davramglarda bulunanlara,
ceza verilecek tesebbiis ile tesebbiis birlikleri veya bu
birliklerin iiyelerinin nihai karardan bir 6nceki mali
yilsonunda olugan veya bunun hesaplanmasi miimkiin
olmazsa nihai karar tarihine en yakin mali yilsonunda
olusan ve Kurul tarafindan saptanacak olan yilhik gay-
ri safi gelirlerinin yiizde onuna kadar idari para cezasi
verilir. Kanun’un 16. maddesinin son fikrasinda, para
cezalarinin tespitinde dikkate alinan hususlarin, Ku-
rul tarafindan c¢ikartilacak yonetmelik ile belirlenecegi
hitkme baglanmigtir. Bu dogrultuda Kanun uyarinca
verilecek para cezalarinin tespitine iligkin usul ve esas-
lar diizenlemek {lizere Rekabeti Sinirlayici Anlagma,
Uyumlu Eylem ve Kararlar ile Hakim Durumun Koétiiye
Kullanilmas1 Halinde Verilecek Para Cezalarina iligkin
Yonetmelik (“Yonetmelik”) hazirlanmistir.

Yonetmelik’in 5. maddesinde temel para cezasi hesap-
lanirken, Kanun'un 4. maddesinde yasaklanmig davra-
niglarda bulunan tesebbiis ile tegebbiis birlikleri veya bu
birliklerin iiyelerinin, nihai karardan bir 6nceki mali y1l-
sonunda olugan veya bunun hesaplanmas1 miimkiin ol-
mazsa nihai karar tarihine en yakin mali y1lsonunda olu-
san ve Kurul tarafindan saptanacak olan yillik gayri safi
gelirlerinin; (i) karteller i¢in, yiizde ikisi ile yiizde dordii
(ii) diger ihlaller icin, binde besi ile yiizde iicii arasinda
bir oranin esas alinacagi diizenlenmistir. Yonetmelik’in
6. maddesinde para cezasinin hangi hallerde agirlagtiri-
lacagina dair hususlar ile 7. maddesinde para cezasina
dair hafifletici unsurlar diizenlenmistir.

Yonetmelik kapsaminda tegebbiislere verilecek cezala-
rin yani sira tegebbiis yoneticileri ve ¢aliganlarina veri-
lecek para cezalar1 da diizenlenmistir. Yonetmelik’in 8.
maddesine gore, kartelde belirleyici etkisi saptanan te-
sebbiis yoneticileri ve ¢calisanlarinin her birine ayr1 ayr1,
aktif isbirligi gibi hususlar dikkate alinarak, tegebbiise
verilen cezanin ylizde iicii ile yiizde besi arasinda bir
oranda para cezasi verilir. Ancak kartellere iligkin olarak
Pismanlik Yonetmeligi hiikiimleri kapsaminda para ce-
zasinda indirim yapilmasi veya para cezasi verilmemesi
durumlar1 s6z konusu olabilecektir. Ayrica, diger ihlal-
lerde belirleyici etkisi saptanan tegebbiis veya tesebbiis
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with the Authority for the uncovering of cartels, within
the framework of the provisions of the Leniency Regu-
lation. Managers and employees of the undertaking or
association of undertakings, who were detected to have
had decisive influence on other violations, may be given
fines up to five percent of the fine imposed on the related
undertaking or association of undertakings. Those who
actively cooperate with the Authority for uncovering the
violation of the Law may be offered immunity from or
reduction in fines to be given, taking into account the
nature, effectiveness and timing of the cooperation. Fur-
thermore, unlike other countries, there is not a penalty
of imprisonment for competition breaches in Turkey.

V1. CONCLUSION

Jeopardy of restriction of competition arises due to
agreements with price-fixing between undertakings.

birligi yoneticilerine ve caliganlarina, ilgili tesebbiis
veya tegebbilis birligine verilen cezanin ylizde begine ka-
dar para cezasi verilebilecektir. Kartellerde oldugu gibi
digerihlallerde de Kanun’a aykiriligin ortaya cikarilmasi
amactyla Kurum’la aktif igbirligi yapanlara, igbirliginin
niteligi, etkinligi ve zamanlamasi dikkate alinarak ceza
verilmeyebilecek veya verilecek cezalarda indirim yapi-
labilecektir. Tlaveten, Tiirkiye’de baz iilkelerin aksine
rekabet ihlallerinde bulunanlara iligkin hapis cezasi dii-
zenlemesi bulunmamaktadir.

V1. SONUC

Tegebbiisler arasi fiyat tespitine yonelik anlagmalar yolu
ile rekabetin kisitlanmasi tehlikesi dogmaktadir. Bu du-
rumun oniine gecmek amaci ile Kanun'un 4. maddesi
ile bu durumlar yasaklanmig ve yaptirima baglanmigtir.
Kanun’un 4. maddesinde yer alan hitkm{iin temel amaci,
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In order to prevent price-fixing, these situations have
been forbidden by the Article 4 of the Law and sanc-
tions to be imposed have been stipulated. Primary goal
of the Article 4 of the Law is that each enterprise shall
independently determine their own commercial poli-
cies and activities in the market by itself. In the exist-
ence of agreements which distort competition, there
is coordinated behavior that serves mutual interests of
the parties rather than independent behavior of enter-
prises. Signatory enterprises to such agreements gain
profits which they cannot earn in normal competition
conditions and transfer the wealth that is generated by
these economic activities to themselves and they pre-
vent healthy operation of free market economy. As men-
tioned above, agreements with price-fixing that have
high anti-competitive effects, are not likely to take ben-
efit from exemption provided under the Law. Accord-
ingly, they should be attentive regarding horizontal or
vertical price-fixing in agreements between undertak-
ings or decisions of association of undertakings; other-
wise fines stipulated under the Law and the Regulation
may be imposed.
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her bir tegebbiisiin kendi ticari politikalarini ve piyasa-
daki faaliyetlerini tek bagina, bagimsiz olarak belirleme-
sidir. Rekabeti bozucu nitelikteki anlagsmalarin varhg:
halinde, tesebbiislerin bagimsiz davranmiglarmin yerini
anlasma taraflarinin ortak c¢ikarlarina hizmet eden ko-
ordineli davraniglar almaktadir. Bu tiir anlagmalara ta-
raf olan tegebbiisler, normal rekabet sartlari icinde elde
edemeyecekleri karlara ulagarak bu ekonomik faaliyet-
lerle yaratilan refahin cogunu kendilerine aktarma ola-
nagina sahip olur ve serbest piyasa ekonomisinin saglikli
bir sekilde islemesini engellerler. Yukarida da ifade edil-
digi iizere rekabeti kisitlayici etkisi cok yiiksek olan fiyat
tespitine yonelik anlagmalarin Kanun’un imkan verdigi
muafiyet rejiminden faydalanma ihtimali ¢ok diigiik
olarak goriilmektedir. Bu dogrultuda taraflar arasinda-
ki anlagsmalarda veya tegebbiis birligi kararlarinda yatay
veya dikey fiyat tespitine dair hususlarda dikkatli olun-
masl1 gerekmektedir; zira Kanun ve Yonetmelik’te belir-
lenen para cezalar1 ile kars: karsiya kalabileceklerdir. B
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