BINNUR ATASEVEN

Dispute Resolution Within
the Frame of FIDIC Rules

FIDIC Kurallan Cercevesinde
Uyusmazhik Cozimtu

ABSTRACT

Global marketization of the construction sec-
tor and especially large-scale projects which
are conducted in developing countries bring
parties from different nationalities together.
As a result, since construction projects are
linked to more than one legal system, it neces-
sitated the implementation of standard rules
for these contracts. Among these standard
rules, the most preferred one is the “Fédéra-
tion Internationale des Ingénieurs Conceils’
(International Federation of Consulting En-
gineers, in short “FIDIC") rules. Contracting
parties will have many advantages by deciding
that FIDIC standard rules shall apply to their
projects. Also, in case of a legal dispute, of the
alternate resolution of disputes mechanisms
that are specified in FIDIC contracts, first,
the resolution of disputes through the “Dis-
pute Adjudication Board” (“DAB"), and then
the resolution of disputes through arbitration
can be applied.! The FIDIC standard contracts
constitute the main topic of the article.

KEYWORDS: FIDIC, Dispute Resolution,
Arbitration, Construction Contracts

OZET

Insaat sektdrtuntn milletlerarasi rekabete acil-
mas! ve oOzellikle kalkinmakta olan Ulkelerde
gerceklesen bliytk insaat projeleri, farkl dev-
letlere mensup taraflar bir araya getirmekte-
dir. Boylece insaat sozlesmeleri birden fazla
hukuk sistemi ile baglantili hale geldiginden,
bu stzlesmelerin standart kurallar Czerine
oturtulmas! gerekmistir. Bu standart kurallar
arasinda en cok tercih edileni, “Fédération In-
ternationale des Ingénieurs Conceils” (Musavir
Muhendisler Uluslararasi Federasyonu, kisaca
“FIDIC") kurallaridir. Sézlesme taraflari, proje-
ye FIDIC standart kurallarinin uygulanmasina
karar verdigi takdirde, bircok avantaja sahip
olacaklardir. Ayni zamanda, aralarinda hukuki
uyusmazliklar cikmasi durumunda, FIDIC s6z-
lesmelerinde ongorilen alternatif uyusmazlik
co6zUm mekanizmalarindan, oncelikle Uyus-
mazlk Coztm Kurulu (“UCK”) ile uyusmazligin
cozUmU ve daha sonra ise tahkim ile uyusmaz-
igin coztmu yollarina basvurulabileceklerdir.!
Calismamizin ana basligini FIDIC standart s6z-
lesmelerini olusturmaktadir.

ANAHTAR KELiMEI_.ER: FIDIC, Uyusmaz-
iklarin Coéztmu, Tahkim, Insaat Sézlesmeleri
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I. INTRODUCTION

HE FIDIC RULES ARE RESULTED FROM THE NEED OF
an international standard contract in view of
the parties that are of different nationalities
having difficulty in providing unity among
the aspects of legislation and customary law
in international construction contracts. In

this sense, it is fair to say that within the scope of the

construction contracts, the requirement of an interna-
tionally-recognized standard contract is fulfilled.?

For the avoidance of doubt, it should be noted that the
FIDIC rules are applicable not only to international
construction contracts but also to the contracts regulat-
ing projects that do not include international aspects.
In the 1999 edition of the Red Book, which is one of the
standard contracts of FIDIC, the phrase “international”
which was in the caption of said rules, has been removed
for the purpose of enabling the parties that are of the
same nationality to use the FIDIC rules.?

If the contracting parties decide that FIDIC standard
rules shall apply to the project, they will both save time
and be able to prevent some legal disputes by determin-
ing some certain situations that are too hard to predict
when the contract is being drawn up. However, since the
FIDIC standard contracts cannot always be sufficient
for the dispute resolution, the parties must either stipu-
late some additional regulations or specify the law that
will be applied to the substance of the dispute.

In this article by examining the FIDIC standard con-
tracts, the methods of settling disputes are explained,
and the institution of arbitration is particularly empha-
sized.

Il. FIDIC STANDARD CONTRACTS

FIDIC was founded in 1913 in the city of Lausanne,
Switzerland. Associations of consulting engineers and
architects of ninety-seven countries including the Asso-
ciation of Turkish Consulting Engineers and Architects,
are represented by FIDIC. FIDIC prepares the world
technical consulting rules and has an important role in
determining and practicing the strategic properties of
“consultant - engineer” sector on behalf of its members.*

For the purpose of contributing to the development of
the profession and preserving the balance of interests of

1. GiRIS

IDIC KURALLARI, ULUSLARARASI INSAAT SOZLESMELE-

rinde, farkl iilkelerin vatandagi olan taraflarin

hukuk, 6rf ve adet yoniinden goriis ve anlayig

birligini saglamalarinin zorlugu karsisinda, bir

uluslararasi tip sézlesmenin varligina ihtiyac

duyulmas1 sonucu ortaya ¢ikmigtir. Bu dog-
rultuda, ingaat s6zlesmeleri kapsaminda, diinya ¢capinda
kabul goren bir tip sézlesme ihtiyacinin karsilandigin
soylemek miimkiindiir.?

Stipheye mahal vermemek adina belirtmek gerekir ki,
FIDIC kurallar1 yalnizca uluslararasi ingaat sézlesmele-
rinde degil, ayn1 zamanda uluslararasi nitelik tagimayan
ingaat sozlesmelerinde de uygulanabilecektir. FIDIC’in
standart s6zlesme tiplerinden biri olan Kirmizi Kitap’in,
1999 tarihindeki yenilenmis basisinda, énceden s6z ko-
nusu kurallarin baghiginda bulunan “milletlerarast” ifa-
desi kaldirilarak, sozlesme taraflarinin aym devletten
oldugu sozlesmeler icin de FIDIC kurallarimin kullani-
labilmesi hedeflenmistir.®

Sozlegsme taraflari, projeye FIDIC standart kurallarinin
uygulanmasina karar verdigi takdirde, hem zamandan
tasarruf edecek hem de 6nceden tayin edilmesi zor olan
durumlar heniiz s6zlesme diizenlenirken belirleyerek
birtakim hukuki uyusmazliklarin ortaya ¢ikmasini 6n-
leyebileceklerdir. Buna karsilik, FIDIC tip sozlesmele-
ri, uyusmazhiklarin ¢éziimiinde her zaman tek basina
yeterli olamayacagindan, taraflarin ek diizenlemeler
yaratma yahut esasa uygulanacak hukuku kararlagtirma
yoluna gitmeleri gerekmektedir.

Bu ¢alismada, FIDIC standart sézlesmeleri incelenerek,
taraflar arasinda ortaya ¢ikabilecek uyusmazliklarin ¢6-
ziim yollar1 aciklanmisg ve 6zellikle tahkim kurumu iize-
rinde durulmustur.

II. FIDIC STANDART SOZLESMELERI

FIDIC, 1913 yilinda isvigre’nin Lozan kentinde kurul-
mustur. Tiirk Miigsavir Mithendisler ve Mimarlar Birligi
de dahil olmak {izere, doksan yedi iilkenin ulusal miisa-
vir - mithendis birlikleri, FIDIC tarafindan temsil edil-
mektedir. FIDIC, diinya teknik miigavirlik kurallarim
hazirlamakta olup, iiyeleri adina “miigavir - mithendis”
sektoriiniin stratejik 6zelliklerinin belirlenmesi ve uy-
gulanmasi konusunda oldukea biiyiik bir paya sahiptir.*
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its members, FIDIC issues various documents, standard
contracts, and procedures for the benefit of consultants,
contractors, employers, partners, subcontractors and
its representatives. Also, FIDIC provides educational
manuals, position papers and guidelines regarding
transaction documents in order to organize the relation
between the contracting parties, to standardize the ter-
minology and to ensure the unity and the utility of these
documents.” The templates of model contracts of said
FIDIC documents are among the most preferred ones
in practice. The abovementioned publications can be
examined under several different groups.

A. The Red Book

The model of the contracts and their specifications re-
garding civil engineering works are set in “Conditions of
Contract for Construction for Building and Engineer-
ing Works Designed by the Employer” namely the “Red
Book”. As well as being the most preferred FIDIC docu-

Mesleki gelismeye katkida bulunmak ve iiyelerinin ¢i-
kar dengesini korumak amaci ile FIDIC; miisavirlerin,
miiteahhitlerin, miisterilerin, ortakliklarin, alt yiikle-
nicilerin ve temsilcilerinin yararlanmalari icin cesitli
dokiimanlar, standart sézlesmeler ve prosediirler ya-
yimlamaktadir. Aynm1 zamanda FIDIC, sézlesme tarafla-
rinin aralarindaki iligkinin organize edilebilmesi, termi-
nolojide standardin saglanabilmesi ve islemlere iligkin
dokiimanlarin yeknesak ve faydal olabilmesi agisindan
egitim kitapciklari, goriis belgeleri ve bunlara iligkin ki-
lavuzlar: da saglamaktadir.® Model s6zlesme 6rnekleri,
bahsi gecen FIDIC dokiimanlari i¢cinde, uygulamada en
cok kullanmilanlar arasinda yer almaktadir. S6z konusu
yayinlar birkag farkh grupta incelenebilecektir.

A. Kirmzi Kitap
Ingaat miihendisligi isleri ile ilgili szlesme modelleri ve

sartnameleri, “Is Sahibi Tarafindan Tasarlanan Yapi ve
Miihendislik Isleri i¢in Ingaat Isleri S6zlesmesi Kosulla-
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ment in the international field, it is specially designed
for the main purpose of regulating the relations between
the employer and the contractor and for the situations
where the employer undertakes the general design and
the contractor materializes some blueprints. The main
subject covered in the Red Book is how the works will
be carried out by the contractor. In the contract model
specified here, although the employer bears the en-
gineering risks of the work, the alternative solutions
which the contractor may offer are not to be taken into
consideration and the contractor will not be allowed to
use his know-how.

B. The Yellow Book

“Conditions of Contract for Plant & Design-Build for
Electrical and Mechanical Plant and for Building and
Engineering Works Designed by the Contractor” name-

r1” veya bilinen adiyla “Kirmiz1 Kitap” kapsaminda dii-
zenlenmektedir. Uluslararas1 alanda en ¢ok kullanilan
FIDIC dokiimam olmakla birlikte, esas olarak is sahibi
ile yiiklenici arasindaki iligkileri diizenlemesi amacryla,
is sahibinin genel tasarim iistlendigi, yiiklenicinin ise,
tesiste yer alan bazi tasarimlari gerceklestirdigi durum-
lar icin 6zel olarak tasarlanmigtir. Kirmizi Kitap’ta asil
konu, iglerin yiiklenici tarafindan nasil yerine getirilece-
gine iliskindir. Burada belirlenen sézlesme modelinde,
yapilan isin mithendislik riskleri ig sahibine ait olmakla
birlikte; yiiklenicinin proje ile ilgili alternatif ¢6ziimleri
degerlendirmeye alinmayacak ve know-how bilgilerini
kullanma imkani taninmayacaktir.

B. San Kitap

Elektronik ve mekanik igler ile ilgili s6zlesme 6rnekle-
ri ile tasarla-yap/anahtar teslim tipi isler icin s6zlesme
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ly the “Yellow Book”, which is composed of contract ex-
amples regarding the electronic and mechanical plants
and contract examples regarding design and make/
turn-key type projects that are set out together, is re-
garded as useful particularly for the works in which the
contractor is not bound to be restricted with the design
and standards set by the employer.

C. The Silver Book

Being named as “Conditions of Contract for EPC Turn-
key Projects”, the “Silver Book” sets out the rules that
apply to the infrastructure works related to turnkey
contracts.

D. The Green Book

Although it is mostly suitable for the short-term (within
six months), low-in-price (lower than USD 500,000),
recurring and simple construction works, “The Short
Form of Contract” namely the “Green Book” is set out
both for the situations where the construction works
can be carried out by the employer himself and in ac-
cordance with the desires of the employer, by the con-
tractor.5

lil. CONSTRUCTION CONTRACTS WITHIN THE
CONTEXT OF THE FIDIC RULES

In Turkish law, the construction contract, by virtue of
article 355 of the Turkish Code of Obligations (“TCO0”)
numbered 6098, is a contract of work. As per article 470
of the TCO, the contract of work is a contract whereby
the contractor undertakes an obligation to carry out a
work, and the employer, in return, an obligation to pay
a price. The contractor, bearing the risks, and in return
of a certain wage, undertakes an obligation to carry out
a work in the construction contract. The construction
contracts are not subject to a certain form, but in prac-
tice, it is common to see them made in written form.”

There are certain divergences between the provisions of
the TCO and the FIDIC rules as regards to the contract-
ing parties and the obligations of the contractor. The
contracting parties of the contract of work set by the
TCO are contractor and employer. In the FIDIC rules,
however, the concept of “engineer” shows up. The engi-
neer performs the contract, and there is an employment
relation between him and the employer. The most im-
portant assignments of the contractor are the prepara-

orneklerinin birlikte diizenlenmesi ile olugan “Yiikle-
nici Tarafindan Tasarlanan Yapi ve Miihendislik Tsleri
ve Elektrik ve Mekanik Igleri i¢cin Donanim ve Tasarla-
Inga Et Sozlesmesi Kogullar1” veya bilinen adiyla “Sar1
Kitap”; 6zellikle yiiklenicinin, ig sahibinin tasarimi ve
belirledigi standartlar ile sinirli kalmakla yiikiimlii ol-
madig isler icin uygun goriilmektedir.

C. Giimiis Kitap

“Giimiis Kitap”, “Miihendislik, Tedarik ve Ingaat/Anah-
tar Teslim Projeleri S6zlesmesi Kogullar1” ismini tagi-
makta olup; anahtar teslim s6zlesmelere iligkin alt yap1
islerine uygulanacak kurallar1 diizenlemektedir.

D. Yesil Kitap

“Kisa Sozlesme Formu” veya bilinen adiyla “Yesil Ki-
tap”, genellikle kisa siireli (alt:1 ay icinde), bedeli diigiik
(500.000 Dolar’dan az), tekrar eden ve basit nitelikteki
ingaat isleri icin uygun olmakla birlikte; ingaat iglerinin
hem is sahibinin kendisi hem de i sahibinin istekleri
dogrultusunda yiiklenici tarafindan gerceklestirilebildi-
gi durumlar icin diizenlenmistir.°

lll. FIDIC KURALLARI BAGLAMINDA iNSAAT
SOZLESMELERI

Tiirk hukukunda ingaat s6zlesmesi, 6098 sayili Tiirk
Bor¢lar Kanununun (“TBK”) 355. maddesi uyarinca,
eser sozlesmesi niteligindedir. TBK’nin 470. maddesi
uyarinca eser s6zlesmesi, yliklenicinin bir eser meydana
getirmeyi, is sahibinin de bunun karsiliginda bir bedel
ddemeyi iistlendigi s6zlesmedir. Ingaat sézlesmesinde
de yiiklenici rizikosu kendisine ait olmak {izere, {icret
karsiliginda, bir yapinin ingasini iistlenmektedir. Ingaat
sozlesmeleribelirli bir sekle tabi degildir ancak pratikte,
taraflarca yazili sekilde yapilmasi olagandir.”

TBK hiikiimleri ile FIDIC kurallar1 arasinda, sozles-
menin taraflar1 ve yiiklenicinin borg¢lar1 bakimindan
farklhiliklar vardir. TBK’da diizenlenmis olan eser sozles-
mesinin taraflari yiiklenici ve is sahibidir. FIDIC kural-
larinda ise karsimiza “miihendis” kavrami cikmaktadir.
Miihendis, s6zlesmenin ifasim saglamaktadir ve ig sahi-
biile arasinda ig gérme iligkisi mevcuttur. Yiiklenicin en
6nemli gorevi, hazirhk agamasi ve eserin teslimidir. FI-
DIC kurallarinda, mithendisin sorumluluklarina ve yii-
kiimliiliikklerine genis olarak yer verilmis; ayni1 zamanda
miihendisin faaliyetleri de diizenlenmigtir.®
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tion phase and the delivery of the work. The FIDIC rules
include the responsibilities and the obligations of the
engineer extensively, and set the operations of the engi-
neer as well.®

Since foreign contractors are preferred in large-scale
construction projects especially in Turkey, the con-
struction contracts have become connected to more
than one legal system. Because of the increase in the
contracts that contain the element of foreignness, and
the technical and complex structure of the construction
contracts; the need to use standard rules has emerged.
The one that is used the most among these rules are the
FIDIC rules.

The use of the FIDIC standard rules enables the parties
to save time, and gives them the opportunity to benefit
from an international know-how as well. If the parties
decide to set the construction relation between them
by using the FIDIC rules, these rules shall apply within
the boundaries of the freedom of will. In case of any legal
gap, the predetermined country’s law shall apply. Since
the FIDIC is a private institution, the rules recommend-
ed by it, be it special or general, have no binding effect on
their own. The parties, by free will, may adopt the rules
as is or adopt them by modifying.’

IV. THE METHODS OF DISPUTE RESOLUTION
SPECIFIED IN THE FIDIC RULES

In the course of or after the execution of the project,
the disputes originating from some technical and/or
contractual issues between the parties may occur, even
if the construction contracts are prepared comprehen-
sively and in detail. In the international construction
contracts, the contracting parties being from different
nationalities and thus these nationalities having differ-
ent substantial law systems renders the dispute resolu-
tion process complicated, and sometimes, inoperative.

As stated previously, the arbitration in the FIDIC con-
tracts is one of the methods of dispute resolution set
out in the FIDIC rules. If the dispute cannot be solved
through the DAB, the option of arbitration can then be
resorted to. The arbitration for the dispute resolution
manifests itself by the will of the parties, and concludes
far more quickly compared to the state judiciary.’

Ozellikle Tiirkiye’de, biiyiik ingaat projelerinde yabanc1
miiteahhitlerin tercih edilmesi sebebiyle, ingaat s6zles-
meleri birden fazla hukuk sistemi ile baglantili hale gel-
migtir. Yabancilik unsuru iceren ingaat s6zlesmelerinin
sayisinin artmasl ve ingaat sozlesmelerinin teknik ve
karmagik yapis1 sebebiyle, standart kurallarin kullanil-
masi ihtiyact dogmustur. Bu standart kurallar arasinda
en fazla uygulama alani bulan FIDIC kurallaridir.

FIDIC tip s6zlesmelerinin kullamilmasi taraflar arasin-
da zaman tasarrufunu saglamakla birlikte; taraflarin
uluslararasi bir birikimden yararlanmalarina da olanak
vermektedir. Taraflarin aralarindaki ingaat iligkisini
FIDIC kurallarmmi kullanarak diizenlemeleri halinde,
irade serbestisi sinirlari icerisinde, FIDIC kurallar1 uy-
gulama alami bulacaktir. Herhangi bir hukuki bosluk du-
rumunda, kararlagtirilan iilke hukuku uygulanacaktir.
FIDIC’in 6zel bir kurulus olmasi sebebiyle, tavsiye ettigi
ozel ve genel sartlarin kendiliginden hukuki baglayicili-
81 yoktur. Taraflar 6zgiir iradeleriyle sartlar1 aynen veya
degistirerek kabul edebilirler.’

IV. FIDIC KURALLARINDA BELIRTILEN
UYUSMAZLIK COZUMU YOLLARI

Ingaat s6zlesmeleri detayh ve kapsamli hazirlanmug olsa
dahi, projenin yiiriitiilmesi sirasinda veya tamamlan-
masinin ardindan, taraflar arasinda bir takim teknik ve/
veya sozlesmeden kaynakli ihtilaflar ortaya cikabilmek-
tedir. Uluslararas1 ingaat sozlesmelerinde, stézlesme
taraflarimin farkh iilke vatandaglar1 olmalar1 ve farkh
maddi hukuk sistemlerine sahip olmalari, uyusmazhk
¢ozlim siirecini zora sokmakta, hatta bazi zamanlarda
s6z konusu uyusmazhgin ¢oéziimiinii neredeyse imkan-
s1z hale getirmektedir.

Daha 6nce de deginildigi iizere, FIDIC sozlesmelerinde
tahkim uygulamasi, FIDIC kurallar1 kapsaminda 6ngo-
riilen ¢6ziim yollarindan biridir. Uyusmazlik, UCK ara-
ciligiyla ¢oziime ulagmiyor ise, tahkim yoluna bagvuru-
labilecektir. Uyugmazliklarin ¢6ziimiine y6nelik tahkim
uygulamasi, taraflarin iradeleri sonucu ortaya ¢ikmakta
ve devlet yargilamasina gére ¢ok daha hizli sonuclan-
maktadir.’®
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A. The Mechanism of Dispute Resolution Set
Out by the 1987 Edition of FIDIC

According to the method of dispute resolution set out by
the 1987 edition of FIDIC, the dispute, before being sent
to the arbitration immediately, shall be examined by the
engineer. Although the decision made by the engineer is
non-binding, it shall be binding if no objection to the deci-
sion is made within seventy days. The engineer shall make
his decision within eighty-four days. If there is no such
decision within eighty-four days, the period of objection
of seventy days shall commence at the end of the eighty-
fourth day. In case of a timely objection, the process of
“Amicable Resolution” shall begin. According to this, the
parties are allowed for a period of fifty-six days for recon-
ciliation. At the end of the fifty-sixth day, the parties may
apply to an arbitration procedure which is subject to the
rules of International Arbitration Association (“IAA”).
In an event of a violation of the conclusive decision of the
engineer, the parties may apply to the arbitration proce-
dure, regardless of the abovementioned periods.

A. FIDIC 1987 Baskisinin Ongérdiigii
Uyusmazhklarin Céziimii Mekanizmasi

FIDIC 1987 baskisinin 6ngordiigii uyusmazlik ¢oziim
yontemine gore uyusmazlik, tahkim prosediiriinden
o6nce mithendis tarafindan incelenecektir. Mithendisin
verecegi karar baglayici olmamasina ragmen, karara
kars1 yetmis giin icerisinde itirazda bulunulmamasi du-
rumunda, karar baglayic1 bir nitelik kazanacaktir. Mii-
hendis kararini seksen dort giin icerisinde verecektir.
S6z konusu seksen dort giin icerisinde karar verilmemig
ise, yetmis giinliik itiraz siiresi, seksen dérdiincii giiniin
sonunda baglayacaktir. Karara itiraz edilmesi halinde
“Dostca Hal Tarzina” gecilecektir. Buna gore, taraflara
sulh icin elli alt1 giinliik bir siire taninmgtir. Taraflar,
tahkim prosediiriine gecebilmek icin elli altinc1 gii-
niin dolmasim beklemelidir. Elli altinci gliniin sonuna
gelindiginde taraflar, Milletleraras1 Ticaret Odasi’nin
(“MTO”) tahkim kurallarina tabi bir tahkim prosedii-
riine bagvurabileceklerdir. Kesinlesmis miihendis ka-
rarina uyulmamasi halinde ise, belirtilen siirelere bakil-
maksizin tahkim prosediiriine bagvurulabilecektir.
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B. The Mechanism of Dispute Resolution
According to the 5th Edition of FIDIC

The FIDIC rules, with its 1999 edition, by developing a
sui-generis system regarding the disputes arising from
construction contracts, put the DAB on charge of the dis-
pute resolution. Since the parties are bound to exhaust
this method before applying to the arbitration proce-
dure, the arbitration procedure shall be applied only by
the party(ies) who do not accept the decision of the DAB.
The arbitration procedure commences following the fif-
ty-sixth day of the non-acceptance declaration.

The DAB is an organ which could be helpful to the reso-
lution of disputes by conciliation; and it is constituted
of one or three persons that have the liberty to act inde-
pendently from the parties. The fee of the DAB is paid by
the employer and the contractor conjointly. The persons
constituting the DAB are specified by the parties during
the process of preparation of the contract. The parties
may apply to the DAB to receive an opinion about any
subject. Yet, it is impossible for a single party to apply to
the DAB.

B. FIDIC 5. Baskiya Gére Uyusmazliklarin
Coziimii Mekanizmasi

FIDIC kurallari, 1999 baskis: ile ingaat s6zlegmelerin-
den dogan uyusmazliklarin ¢éziimiine iligkin kendine
0zgii bir sistem gelistirerek, uyusmazhklar: ¢6ziime ka-
vusturma gérevini UCK’ya vermistir. Taraflar tahkime
gitmeden 6nce bu ¢6ziim yolunu denemekle yiikiimlii
oldugundan, tahkim prosediiriine ancak UCK kararini
kabul etmeyen taraf(lar) bagvurabilir. Tahkim prose-
diirii, kabul etmeme beyanini izleyen elli altinc: giiniin
sonunda baglamaktadir.

UCK, uyusmazliklarin uzlagma yolu ile ¢éziimlenme-
sine yardimci olabilecek bir organdir ve taraflardan
bagimsiz hareket edebilen, bir veya {ii¢ kisiden olusur.
UCK iicreti is sahibi ve miiteahhit tarafindan ortakla-
sa 6denir. UCK’y1 olusturan kisiler, s6zlesme hazirhg:
asamasinda taraflarca belirlenir. Taraflar herhangi bir
konu hakkinda goriis almak i¢cin UCK’ya bagvurabilirler.
Ancak taraftarlarin tek baglarina UCK’ya bagvurmalar:
miimkiin degildir.
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In case of a dispute concerning the contract or the execu-
tion of the work, dispute shall be notified to the DAB in
written form. Within eighty-four days from the day of
the application, a justified decision regarding the dispute
shall be made. In an event of no such decision being made
within eighty-four days, each party could notify the other
within twenty-eight days from the expiration of the peri-
od of the eighty-four days or from the date of the decision,
that he will not stay bound by the decision of the board.

The decisions of the DAB are appealable to the arbitra-
tion. The party that is not willing to be bound by the deci-
sion may object to the decision within twenty-eight days
from the date of the notification of the decision. If no
such objection is made, the decision becomes conclusive
and binds the parties. The party who objects to the deci-
sion shall apply to the arbitration.

V. INTERNATIONAL ARBITRATION

As an alternative to the state judiciary, the arbitration is
amethod of dispute resolution, mostly preferred in com-
mercial disputes. In order for the dispute to be resolved
by arbitration, the dispute must be available to be arbi-
trated, and the parties must agree that the dispute will
be resolved by arbitration. The main reasons why the
method of arbitration is preferred especially in interna-
tional commerecial relations are as follows:

a. Arbitration provides a much faster dispute resolu-
tion compared to state judiciary. Since arbitration
comes to a conclusion much faster most of the time,
having their dispute resolved, the parties, in terms of
commerce, evade losing any more time and money.'?

b. It is possible for experts in their fields to be elect-
ed to the arbitration commission. In state judici-
ary, however, as required by the principle of natural
judge, the parties, for resolution of their dispute, do
not have the possibility to appoint judges that are ex-
perts in their fields.”®

c. The decisions given as a result of arbitration have
international validity, and after having a recogni-
tion and approval decision from the respective local
court, they will be executed as if they were emanat-
ed from that local court.

d. By way of several international treaties, the rec-
ognition and the approval of the decisions of arbi-

Sozlesme veya isin yapim ile ilgili bir uyusmazhgin
ortaya cikmasi halinde, bu uyusmazhk yazili olarak
UCK’ya bildirilir. Bagvurudan itibaren seksen dort giin-
liik siire icerisinde uyusmazlik hakkinda gerekeeli karar
verilir. Seksen dort giin icerisinde karar verilmemesi
durumunda, taraflardan herhangi biri, kurul karari ile
bagh kalmak istemedigini, seksen dort giinliik siirenin
dolmasindan veya karar tarihinden itibaren yirmi sekiz
giin icerisinde diger tarafa bildirebilir.

UCK’nin kararlarina kars1 tahkim yoluna bagvurulabilir.
Kararla bagh kalmak istemeyen taraf, kararin kendisine
bildirilmesinden itibaren yirmi sekiz giin icerisinde, ka-
rara itiraz edebilir. Karara itiraz edilmemesi durumun-
da, karar kesinlesir ve taraflar1 baglar. Karara itiraz eden
taraf tahkime bagvuracaktir.

V. ULUSLARARASI TAHKIM

Tahkim, devlet yargilamasina alternatif olarak, cogun-
lukla ticari anlagmazliklarda tercih edilen bir uyusmaz-
lik ¢6ziim yoludur. Uyusmazhigin tahkim yoluyla ¢6-
ziimlenmesi i¢in; uyusmazhigin tahkime elverigli olmasi
ve taraflarin uyusmazlhigin tahkim yoluyla ¢oziimlene-
cegine dair anlagmis olmalar1 gerekir." Ozellikle ulusla-
rarasl ticari iligkilerde tahkim yolunun tercih edilmesi-
nin genel sebepleri asagidaki sekilde siralanabilir:

a. Tahkim, mahkeme yargilamasina nazaran uyus-
mazliklarin daha hizh bir sekilde ¢oziilmesi imkam
sunar. Tahkim yargilamasi ¢cogu zaman devlet yarg-
lamasina nazaran ¢ok daha hizli sonuclandigindan,
taraflar arasindaki uyugmazlik bir an 6nce ¢oziimle-
nerek, ticari acidan taraflarin daha fazla zaman ve do-
lay1siyla para kaybetmesinin 6niine gecilmektedir.”?

b. Tahkim heyetine, alaninda yetkin kisilerin hakem
olarak secilmesi miimkiindiir. Devlet yargilamasin-
da ise, dogal hakim ilkesi geregi taraflarin aralarin-
daki uyusmazhigin ¢oéziimlenmesinde alaninda uz-
manlagmig, mesleki yetkinligi olan hakimleri secme
imkani yoktur."®

c. Tahkim yargilamasi sonucu verilen kararlar, ulus-
lararas: gecerlilige sahiptir ve yerel mahkemede ta-
mma/tenfiz karar1 verilmesi {izerine, adeta o iilke-
nin yerel mahkemesi tarafindan verilmig bir karar
gibi icra edilebilir nitelikte olacaktir.

d. Birtakim milletlerarasi s6zlesmeler sayesinde ha-
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tration have become easier compared to the rec-
ognition and the approval of the court decisions of
other countries.* At the present time, by virtue of
“The Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards” dated 1958, which
more than one hundred and fifty nations are a party
of, arbitration decisions may easily be recognized
and approved in many countries in the world.”

e. The proceedings and decisions of arbitration are
of confidential nature compared to court decisions.
The principle of publicity’ is one of the principles
that govern the procedure of state judiciary in Turk-
ish Law. The decisions of arbitration, however, are
not necessarily required to be published as it is the
case in state judiciary.”

V1. APPLICABLE LAW TO THE ARBITRATION
AND THE CHOICE OF ARBITRATION RULES

The institution of arbitration provides the parties with
theliberty to choose the rules that shall apply to the pro-
cedure. By virtue of the Code of International Arbitra-
tion numbered 4686 of Turkey as well, in determination
of the law regarding the validity of the arbitration agree-
ment, the will of the parties shall be taken into consid-
eration. If the parties choose a law, then that law shall
have the priority in the application. In this sense, the use
of arbitration for the resolution of disputes arising from
construction contracts enables said rules to be specified
by the free will of the parties, as it is accepted both in
international standards and in Turkish law.”® If the par-
ties are of the same opinion regarding the application of
the FIDIC rules, they are obligated to specify which law

shall apply to their dispute, as it is stated in the second

kem kararlarimin tenfizi, bagka iilkelerin mahkeme
kararlarinin tenfizine nazaran kolaylagmigstir.** Gii-
niimiizde, Tiirkiye de dahil olmak {izere yiiz elliden
fazla {ilkenin taraf oldugu 1958 tarihli “Yabanct Ha-
kem Kararlarimn Taminmast ve Icrast Icin Sézlesme”
uyarinca, hakem kararlan diinyada bircok iilkede
tenfiz edilebilecektir.””

e. Tahkim yargilamasi ve kararlar1 mahkeme karar-
larina nazaran daha gizli niteliktedir. Tiirk hukuku
acisindan, aleniyet ilkesi' devlet yargilamasina
hakim olan ilkelerdendir. Tahkim kararlarinin ise
mahkeme kararlar1 gibi yayimlanma zorunlulugu
yoktur.”

VI. TAHKIME UYGULANACAK HUKUK VE
TAHKIM KURALLARI SECiMi

Tahkim kurumu, uyusmazhklarin ¢6ziimii sirasinda ta-
raflara usule uygulanacak kurallar: belirleme serbestisi
saglamaktadir. 4686 sayil1 Milletleraras1 Tahkim Kanu-
nu uyarinca da, tahkim anlagmasinin gecerliligine ilis-
kin hukukun tespitinde, taraflarin iradesine bakilmasi
gerektigi ongoriilmektedir. Taraflar, 6ncelikli olarak bir
hukuk se¢iminde bulunmus ise, se¢ilen hukuk uygula-
mada Oncelikli olacaktir. Bu dogrultuda, insaat sozles-
melerinden dogan uyusmazliklarda da tahkimin kul-
lanilmasi, hem milletleraras: standartlarda, hem Tirk
hukukunda kabul edildigi tizere, s6z konusu kurallarin
taraflarin 6zgiir iradeleri ile belirlenebilmesine olanak
tanimaktadir.’® Taraflar, FIDIC kurallarinin uygulan-
mas1 konusunda hemfikir ise, s6z konusu kurallarin 6zel
esaslarinin diizenlendigi ikinci boliimde de 6ngoriildii-
gii lizere, aralarinda hangi hukukun gecerli olmasim is-
tediklerini acikca belirtmek ile yiikiimliidiir."

1Caglar Dalmaz, “Uluslararasi FIDIC Stzlesmelerinde
Tahkim Hususunun incelenmesi ve Bir Kavramsal
Model Onerisi”, Sakarya University Institute of
Natural Sciences, Master Thesis, June 2012, p. 9.

2 Ebru Tiizemen Atik, “FIDIC Kirmizi Kitap Kurallari
Uyarinca Insaat Sozlesmelerinde Miiteahhidin
Sorumlulugu”, Gazi Universitesi Hukuk Fakilltesi
Dergisi, V. XVIII, N. 2, Ankara 2014, p. 53.

3 Tiizemen Atik, p. 56.

4 Tunay Koksal, “Uluslararasi Insaat Sozlesmesi
Modeli Olarak FIDIC Insaat Isleri Sézlesme Sartlart”,
Abant izzet Baysal Universitesi Sosyal Bilimler
Enstitiisii Dergisi, N. 20, Bolu 2010, p. 86.

Sozlesmeler Serisi.

Istanbul 20086, p. 1553.

8 Seremet, p. 1555.

9 Seremet, p. 1556-1557.
10 Dalmaz, p. 8-9.

5 Tuna Colgar, “Insaat Sektoriinde Kullanilan Model
Sozlesmeler Serisi”, 2014, http://www.erdem-erdem.
com/articles/insaat-sektorunde-kullanilan-model-
sozlesmeler-serisi/, Last Access: 18.07.2016.
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Istanbul Barosu Dergisi, V. 80, N. 4,

11 Ziya Akinei, Milletlerarasi Tahkim, Ed. 4,

Istanbul 2016, p. 31.

12 Erol Ertekin/izzet Karatas, Uygulamada
ihtiyari Tahkim ve Yabanci Hakem Kararlarinin Tenfizi
Taninmas, Ankara 1997, p. 36.

13 Akinct, p. 28.

14 Akine, p. 32.

15 Akinet, p. 27.
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17 Akinci, p. 44.
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19 Dalmaz, p. 70.
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chapter where the specific principles of said rules are
situated.”

After this phase, in case of the parties being agreed upon
a specific law, the problem that which law shall be refer-
ence in determination of whether the law that applies to
the substance of the dispute is valid or not is important.
Ultimately, the validity of this matter will be subject to
the chosen law, and in case the chosen law allows choos-
ing a law, the law that is specified by the parties shall be
valid.?®

In FIDIC standard contracts, in case the parties do not
specify the law to be applied to the substance, the ques-
tion that which materials will be based on and which
method will be used by the arbitration commission in
determination of relevant law may arise. Pursuant to the
FIDIC rules, in case the parties do not make any specifi-
cation regarding the arbitration procedure, the rules of
the IAA shall apply, and the law that is specified in said
rules shall be accepted as the law that applies to the sub-
stance.

VIl. CONCLUSION

In the field of international construction, FIDIC pre-
pared, first in 1957, standard contracts for construction
projects, in order to provide convenience to the parties,
and to regulate in written form the rules that existed in
practice and gained acceptance with time as a whole.
Nowadays, in the international platform, the FIDIC
standard contracts have become the most preferred and
thus, the most continuous rules.

The FIDIC standard contracts, from their first edition

Bu agamadan sonra, taraflarin belirli bir hukuk iizerinde
anlagsmis olmalar1 halinde esasa uygulanacak hukukun
gecerli olup olmadiginin hangi hukuka goére tespit edi-
lecegi 6nem tagimaktadir. En nihayetinde bu hususun
gecerliligi de secilen hukuka tabi olacak olup; secilen hu-
kukun hukuk secimine olanak tanimasi durumunda, ta-
raflarca belirlenen hukuk gecerli kabul edilecektir.?

FIDIC standart s6zlesmelerinde, eger taraflar esasa uy-
gulanacak hukuku belirlememigler ise, tahkim heyetinin
hangi esaslara dayanarak, nasil bir yontem izleyerek ilgili
hukuku tespitedecegi sorunu giindeme gelecektir. FIDIC
kurallar1 uyarinca taraflarin tahkim usuliine iliskin bir
belirleme yapmamalar: durumunda MTO tahkim kural-
lar1 uygulanacak olup; s6z konusu kurallarda 6ngoriilen
hukuk, esasa uygulanacak hukuk olarak kabul edilecektir.

VIi. SONUC

Uluslararasi ingaat alaninda FIDIC, sozlesme taraflari-
na kolaylik saglamak ve uygulamada yer alan ve zamanla
kabul gérmiis kurallar: yazih olarak toplu halde diizenle-
mek amaci ile ilk olarak 1957 yilinda, ingaat projeleri icin
standart sézlesmeler olusturmustur. Giinitimiizde ulus-
lararasi platformda FIDIC standart sézlesmeleri en ¢ok
tercih edilen ve bu nedenle, uygulamada siireklilik arz
eden kurallardir.

FIDIC standart s6zlesmeleri, 1957 yilinda yapilan ilk bas-
kilarindan bu yana, gerek ulusal alanda gerek ise diinya
capindaki yenilikler ve degisiklikler karsisinda taraflarin
ihtiyaclarim1 karsilayabilmeleri icin yenilenmektedir.
Kirmizi Kitap, Sar1 Kitap, Giimiis Kitap ve Yesil Kitap’tan
olugsan dort standart sézlesme birden 1999 yilinda giin-
cellenerek, tekrar yayimlanmagtir.
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Sorumlulugu, Gazi Universitesi Hukuk Fakiltesi
Dergisi”, C. XVIIl, S. 2, Ankara 2014, s. 53.
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Abant izzet Baysal Universitesi Sosyal Bilimler
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in 1957 until now, are being regularly revamped in order
to satisfy the needs of the parties with respect to the in-
novations and the changes that occur both in national
and global field. The four standard contracts comprising
of the Red Book, the Yellow Book, the Silver Book and
the Green Book, have all been updated and published in
1999.

The most important and primary revision in the re-
vamped edition of such books in 1999 is about dispute
resolution. Before 1999, in the FIDIC standard con-
tracts, as can be seen in the 1987 edition as well, there
was a three-step dispute resolution system constituted
of the application to the engineer, the application to
friendly resolution and the phase of arbitration. How-
ever, as a result of the criticism that came from practice,
FIDIC terminated the role of the engineer in dispute
resolution process by setting the DAB which is consti-
tuted by impartial, independent and specialist persons,
as the first step in dispute resolution. Consequently, a
dispute shall be tried to be solved by amicable resolution
method through the DAB; and in case of a failure, arbi-
tration shall begin.

Accordingly, the method of arbitration shall be applica-
ble only if the parties cannot not reach to an agreement
through the DAB. The liberty of the parties to choose
the law which applies to the dispute is an element of the
mechanism of arbitration, and the FIDIC rules stipulate
that, in case of no specification is made regarding said
liberty, the law that the arbitration rules of IAA indicate,
shall apply. B
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