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ABSTRACT

While public service, which can be defined as
operations conducted by public entities or by
private legal persons under the observation
of such public entities for public interest, is in
principle delivered by the administration, ac-
cording to the needs and discretion of such
administration, it can also be delivered by
private legal persons. Private legal persons
volunteer to deliver such services because,
among other reasons, they will enjoy privileg-
es, and own capital and profit of the projects
for a long time. At this point, if the fulfilment of
a duty which is considered as public service
is transferred to a private entrepreneur via
an administrative contract, it can be said that
public service is governed through the con-
cession method.!

Despite the lack of broad regulations on the
transfer of public services to private entre-
preneurs via concession agreements through-
out the legislations, this article will examine
the characteristics and scope of concession
agreements, the rights and obligations of the
parties, the termination of agreements and
consequences of such termination, including
judicial review.

OZET

Kamu tlzel kisisi veya onun kontrolt altinda
6zel hukuk kisilerince kamu yararina yonelik
olarak yuruttlen bir faaliyet olarak tanimla-
nabilen kamu hizmeti, kural olarak idare eliyle
sunulurken, zaman zaman idarenin takdirine
ve ihtiyaclara gore, ¢zel hukuk kisilerince de
yurittlebilmektedir. Ozel hukuk kisileri, pro-
jelerin sermaye ve karinin uzun stre boyunca
kendilerine ait olacak olmasi, ayricaliklardan
yararlaniyor olmalari ve benzeri sebeplerle bu
hizmetleri gerceklestirmeye gontllt olmakta-
dirlar. Bu noktada, kamu hizmeti niteligi tasryan
bir gbrevin yerine getirilmesi, idari bir sdzles-
meyle 6zel bir girisimciye devrediimisse, kamu
hizmetinin imtiyaz yontemi ile yonetilmesinin
sz konusu oldugu' stylenebilecektir.

Kamu hizmeti imtiyaz devrinin ¢zel girisimciye
nasil ve ne sekilde gerceklesecegi mevzuatta
acikca dizenlenmemis olsa da, calismamiz-
da sirasiyla, imtiyaz sézlesmelerinin niteligi ve
kapsamli, s6zlesme taraflarinin hak ve yukim-
lultkleri, s6zlesmenin sona ermesi ve sona
erme halinde yargisal denetim déahil olmak tize-
re ortaya cikan sonuclar incelenecektir.
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I. INTRODUCTION

VEN THOUGH PUBLIC SERVICES, WHICH BY THEIR
very nature need to reach large masses, must
be provided by the government as a basic rule,
it is common around the world, in the devel-
oping countries in particular, for some of the
public services to be transferred to the private

sector.? With the occurrence of free market economy

and the development of the international investment
network, the investment perception of private sector
has reflected on the public service. Since the system of
global competition was adopted in Turkey, the private
sector’s role in the public service has increased in order
to carry government to a ‘regulator’ position.? In Turkey,
the outsourcing of bridges, airports, power plants for
renewable energy and other infrastructure services to
the private legal persons via concession method (build-
operate-transfer) has increased since the mid twentieth
century. Hence, while entrepreneurs have the opportu-
nity to make high profits by benefitting from the privi-
leges, the government ensures that the public services
are delivered while avoiding reeling under significant fi-
nancial obligations. Consequently, this method protects
the benefits of both parties creating a win-win situation.

In contrary to the conventional method, whereby the
entire public services are delivered by the government,
it is known that a concession method is more advanta-
geous in many aspects. Moreover, legal characteristics,
legal positions of the parties involved and their rights
and obligations as well as the consequences of breaches
are among the crucial issues which need to be addressed.
For the purpose of setting forth such crucial issues, in
this article, a concession agreement will be defined,
parties’ rights and authorizations will be explained and
ways of termination of the agreement will be stated. Fur-
thermore the situation of properties after the termina-
tion and lastly, the method of dispute resolution in con-
cession will be covered.

ANAHTAR KELIMELER: imtiyaz, imtiyaz
Veren, Imtiyaz Sahibi, Imtiyazc, Imtiyaz S6z-
lesmesi, ldari S6zlesme, Kamu Hizmeti

1. GiRIS

OGASI GEREGI GENi$ KiTLELERE ULASMASI GEREKEN

kamu hizmetlerinin devlet tarafindan saglan-

mas1 temel kural olsa da, baz1 kamu hizmet-

lerinin 6zel sektére devredilmesi, gelismekte

olan iilkeler basta olmak {izere tiim diinyada

yaygin bir durumdur.? Serbest piyasa ekono-
misinin ortaya cikmasi ve 6zellikle uluslararasi yatirom
aglarimin olusup yayginlagmasiyla, 6zel sektoriin yati-
rim anlayisi1 kamu hizmetine de yansimigtir. Tiirkiye’de
de diinya ekonomileri ile rekabet tizerine kurulu diizene
gecildiginden beri, devleti ‘diizenleyici’ konumuna cek-
mek amaciyla, 6zel sektoriin kamu hizmetleri alaninda-
ki roliiniin, arttirildig gorillmektedir.® Ulkemizde 6zel-
likle 20. Yiizyilin ikinci yarisindan itibaren, kopriiler,
havalimanlari, yenilenebilir enerji santralleri ve benzeri
altyap1 hizmetlerinin imtiyaz usulii (yap-islet-devret)
ile 6zel hukuk kisilerine gordiiriilmesi hiz kazanmigtir.
Boylelikle girisimciler, ayricaliklardan yararlanmak su-
retiyle yliksek oranda kar elde etme firsat1 yakalamak-
ta, devlet ise ciddi bir mali yiikiimliilitkten kurtulmak
suretiyle kamu hizmetlerinin yerine getirilmesini sag-
lamaktadir. Nihayetinde, izlenen bu usul her iki tarafin
cikarlarim gozetmekte ve bir kazan-kazan iligkisi kur-
maktadir.

Kamu hizmetlerinin yalmizca devlet tarafindan yerine
getirildigi geleneksel anlayisa nazaran imtiyaz usuliiniin
pek cok acidan daha avantajli oldugu bilinmekle birlik-
te, bu usuliin hukuki niteligi, taraflarin iligkideki hukuki
durumu, hak ve ylikiimliiliikleri ile hukuka aykirilikla-
rin sonuglari, iizerinde durulmasi gereken kritik husus-
lardir. Bu gibi 6nem arz eden hususlar1 ortaya koymak
adina bu calismamizda 6ncelikle imtiyaz soézlesmesi
tanimlanacak, taraflarin hak ve yetkileri ortaya konacak
ve sozlesmenin ne gibi durumlarda sona erecegi belir-
tilecektir. Sona erme durumunda mallarin akibetinden
bahsedilip, son olarak da imtiyaz usuliindeki uyusmaz-
liklarin ¢éziimiine iligkin usulden bahsedilecektir.
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Il. THE DEFINITION AND CHARACTERISTICS OF
CONCESSION AGREEMENTS

A. Definition of a Concession Agreement

Concession is “the method through which a public service
is established and/or delivered by a person who is entitled
to or responsible for the said service’s profits, losses and
expenses, as a result of an agreement between the admin-
istration and a private person.”* In concession agree-
ments which transfer a public service to a private per-
son, the administration is the concession giver, whereas
the private person taking over the service is the conces-
sion owner or the concessionaire.® All capital, expendi-
ture and earnings, damages and losses arising from the
public service undertaken by a private person belong to
that person, in return for delivering the service in com-
pliance with conditions and for power and benefits de-
termined by the administration.®

Although there is no clear consensus regarding the defi-
nition of the term ‘public service’, which is subject to
concession agreement, the Constitutional Court,- in its
Decision E:1994/43 K:1994/42-2- defines it as follows:

1. IMTIYAZ SGZLESMESININ TANIMI VE
OZELLIKLERI

A. imtiyaz S6zlesmesinin Tanimi

Imtiyaz, “idarenin belli bir ézel kisi ile yaptigi sozlesme
uyarwnca, belli bir kamu hizmetinin kar ve masraflart, kdr
ve zarari 0zel kisiye ait olmak tizere, belli bir kisice kurul-
masi ve/veya isletilmesi usultidiir.”* Bir kamu hizmetinin
yiiriitiilmesini 6zel bir kisiye veren imtiyaz s6zlesmele-
rinde, imtiyaz veren taraf idare iken, imtiyazci veya im-
tiyaz sahibi taraf, hizmeti devralan 6zel kisidir.® Imtiyaz
sozlesmesi araciligiyla bir 6zel kiginin iistlendigi kamu
hizmetinden dogan sermaye, her tiirlii gider ve kazanc,
zarar ve ziyan 6zel kisiye ait olmakla beraber, igsbu hiz-
met idarenin koydugu sartlar cercevesinde ve saglayaca-
g1yetkiler ve menfaatler karsiliginda verilir.®

Imtiyaz s6zlesmesinin konusunu olusturan kamu hiz-
meti kavraminin tanimu {izerinde bir mutabakat bulun-
mamakla beraber, Anayasa Mahkemesi, E: 1994/43, K:
1994/42-2 sayih kararinda kamu hizmetini su sekilde
tanimlamigtir:
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“Public services, in its broadest sense, are the continu-
ous and regular activities offered to the public by or
under the supervision of the state or other public legal
persons in order to meet general and common needs
and to protect public welfare or profit.”

Therefore, it is understood that public service consists
of anumber of cumulative factors.

B. Distinguishing Features

Concession agreements have various distinguishing fea-
tures, such as:

(i) Concession agreements are considered as ad-
ministrative contracts and therefore they are not
subject to private law.

(i) The subject of the concession agreements is the
establishment and/or operation of a public service.

(iii) The service is financed by the amount collect-
ed from those who avail themselves of the service
which is calculated in accordance with a price list
determined by the legislation.”

(iv) The operation of the service is for the conces-
sionaire’s profit and loss. The capital needed for
delivering the service must come from the conces-
sionaire.®

C. Legal Character of a Concession Agreement

Concession agreements are basically comprised of two
sections namely; agreement and specifications. While

“En genis tanima gére kamu hizmeti, devlet ya da
diger kamu tiizel kisileri tarafindan ya da bunlarin
gozetim ve denetimleri altinda, genel ve ortak gerek-
sinmeleri karsilamak, kamu yarart ya da ¢tkarin
saglamak ic¢in yapilan ve topluma sunulmus bulu-
nan stirekli ve diizenli etkinliklerdir.”

Buna gore kamu hizmetinin birtakim kiimiilatif unsur-
lardan olugtugu anlagilmaktadir.

B. Ayirici Unsurlar

Imtiyaz sézlesmelerinin cesitli ayirict unsurlar: vardir.
Bu unsurlar genel olarak agagidaki gibidir:

() Imtiyaz sézlesmeleri, idari sozlesme olarak kabul
edilir ve bu sebeple 6zel hukuka tabi degildir.

(i) Imtiyaz sozlesmelerinin konusu bir kamu hiz-
metinin kurulmasi ve/veya isletilmesidir.

(iii) Hizmetten faydalananlardan, esaslar1 kanunla
saptanacak olan bir tarife {izerinden tahsil edilen
ticret, s6z konusu hizmetin finansmanini saglar.”

(iv) S6z konusu hizmetin isletimi, imtiyazcinin kar
ve zararinadir. Hizmeti gerceklestirmek icin gerekli
sermaye, imtiyazcinin kendi sermayesinden ¢ikma-
hdir®

C. imtiyaz So6zlesmesinin Hukuki Niteligi
Imtiyaz sézlesmeleri temelde, anlagma ve sartname

olmak {izere, iki boliimden olugsmaktadir. Anlagsma bo-
liimdi, her iki tarafin hak ve yiikiimliiliiklerini icerir-

1 Decision of the Tst Chamber of the Council of State
numbered 1992/ 232.

2 Ugur Emek, “Tiirkiye'de Altyapi Hizmetlerinin
(Ozel Sektore Gordurilmesi: Neden, Ne Zaman,
Nasil?”, iktisat isletme ve Finans, V.24, N.284,
Ankara, 2009, p. 10.

3 Hiisniye Akilli, “Kamu Hizmeti imtiyazindan Yap-
islet-Devret Yéntemine: Yasal Seriiven”, Sayistay
Dergisi, N. 89, April-June 2013, p. 92, http://www.
sayistay.gov.tr/dergi/icerik/der89m4.pdf, Last
Access: 06.11.2016.

4 Kemal Gézler, idare Hukuku V.2, Bursa, 2009,
p. 402.

5 Metin Giinday, idare Hukuku, imaj Yayincilik,
p. 305.

6 Ali Riza Yiicel, “Idari Stzlesmeler ve imtiyaz
Sozlesmeleri” Tiirkiye Mithendislik Haberleri,
N.439-440 - 2005/5-6, p. 74, http://antalya.imo.
org.tr/resimler/dosya_ekler/c2d2a916d92ae2b_
ek.pdf?dergi=156, Last Access: 06.11.2016.

7 However, nowadays it seems that this
distinguishing feature has lost its importance due
to the grant of the right to concession owner to
determine the tariff by itself.

8 Gozler, p. 418-19.

9 Gozler, p. 425.

10 Lutfi Duran, idare Hukuku Ders Notlar,
Istanbul, 1982, p. 439.

1Gozler,p.437.

12 Mehmet Giiven, “Idari S¢zlesmelerin
Uygulanmasinda Taraflarin Hak, Yetki ve
Yiikiimlilikleri”, Ankara Barosu Dergisi,
N.1996/3, Ankara 1996, p. 395,
http://www.ankarabarosu.org.tr/siteler/
ankarabarosu/tekmakale/1996-3/7.pdf,
Last Access: 06.11.2016.

13 Giiven, p. 396.

14 Gozler, p. 432.
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the agreement section contains the rights and obliga-
tions of both parties, the specifications section is drafted
unilaterally by the administration, in other words this
section is non-negotiable. Therefore, concession agree-
ments contain both contractual and regulatory provi-
sions as a whole, which makes them legally ‘mixed op-
erations’.’

lil. THE RIGHTS, POWERS AND OBLIGATIONS
OF PARTIES

In concession agreements, as in all administrative con-
tracts, the administration has more power and privi-
lege compared to a private person.® The administra-
tion, which is the concession giver party, is liable to act
in compliance with the terms of the contract and not
to destabilize the financial balance of the concession-
aire, who is a private person." The concessionaire, on
the other hand, is liable to perform the public service
in accordance with the conditions and principles set by
the agreement and the specifications, and to accept the
scrutiny of the administration exercising its powers or
the sanctions imposed by the administration’s unilater-
al amendments to the contract.’> As an exception to the
condition that the service must be performed person-
ally, the concessionaire may sub-contract the work with
the administration’s permission, if the work requires the
use of sub-contractors.’

A. Rights and Obligations in Concession
Agreements

In concession agreements, the concessionaire has rights
while the concession giver has powers." The underlying
reason for this is the fact that the concession giver is a

ken, sartname boliimii idare tarafindan tek tarafl yani
miizakereye kapali olarak hazirlanir. Buna gére imtiyaz
sozlesmeleri, hem akdi hem de diizenleyici hiikiimleri
iceren bir biitiindiir ve bu nedenle hukuki olarak karma
islem niteliginde olduklar1 kabul edilir.’

. IMTIYAZ SOZLESMESINDE TARAFLARIN
HAKLARY, YETKILERI VE YOKOMLOLUKLERI

Tiim idari s6zlesmelerde oldugu gibi, imtiyaz s6zles-
melerinde de idare, 6zel kisiye kiyasla daha yetkili ve
ayricalikli konumdadir.® imtiyaz veren taraf olan idare,
sozlesmenin hiikiimlerine uyma ve 6zel kisi olan im-
tiyazcinin mali dengesini bozmamakla yiikiimliidiir."
Imtiyazm ise; sozlegsme ile iistlendigi kamu hizmetini,
anlasma ve sartnamenin sart ve esaslarina uyarak ifa
etmekle ve idarenin yetkilerine dayanarak yapacagi de-
netim ve s6zlesmedeki tek yanh degisikler ile uygulaya-
cag1 yaptirimlara katlanmakla yiiktimliidiir.*? Hizmeti
sahsen yerine getirme sartina istisna olarak, s6z konusu
is niteligi geregi tageron kullanimim gerektiriyorsa, im-
tiyazcl idareden izin alarak bu isi tagerona gérdiirebil-
mektedir.®

A. imtiyaz So6zlesmesinde Hak ve Yetkiler
Imtiyaz sozlesmesinde, taraflardan imtiyaz verenin yet-
kileri mevcutken, imtiyaz sahibinin haklar1 bulunmak-
tadir.* Bu farkliligin temelinde imtiyaz verenin iistiin
olan kamu idaresi, imtiyaz sahibinin ise daha altta olan
6zel hukuk kisisi olmas1 yatmaktadir."

1. imtiyaz Verenin Yetkileri

Esitler arasinda olmayan bu cift tarafl iligkide idarenin

1Danistay 1. Dairesi E.1992 / 232 sayili Karari.

2 Ugur Emek, “Tirkiye'de Altyapi Hizmetlerinin Ozel
Sektore Gordirilmesi: Neden, Ne Zaman, Nasil?”,
Iktisat Isletme ve Finans, C.24, S.284,

Ankara 2009, s. 10.

3 Hiisniye Akall, “Kamu Hizmeti Imtiyazindan
Yap-islet-Devret Yontemine: Yasal Sertiven”,
Sayistay Dergisi, S:89, Nisan-Haziran 2013, s. 92,
http://www.sayistay.gov.tr/dergi/icerik/der89m4.
pdf, Erisim: 06.11.2016.

4 Kemal Gézler, idare Hukuku, 2.Cilt,

Bursa 2009, s. 402.

5 Metin Giinday, idare Hukuku,

Ankara 2003, s. 305.

6 Ali Riza Yiicel, “Idari Stzlesmeler ve imtiyaz
Sozlesmeleri”, Tiirkiye Mithendislik Haberleri, S.
439-440 - 2005/5-6, s. 74, http://antalya.imo.
org.tr/resimler/dosya_ekler/c2d2a916d92ae2b_
ek.pdf?dergi=156, Erisim: 06.11.2016.

7 Ancak, giiniimiizde bazi sézlesmelerde imtiyazciya
tarifeyi kendi belirleme imkani taninmastyla beraber
bu ayirict unsurun zayifladigi gérilimektedir.

8 Gozler, s. 418-19.

9 Gozler, s. 425.

10 Liitfi Duran, |dare Hukuku Ders Notlar,
Istanbul, 1982, s. 439.

11Gozler, s. 437.

12 Mehmet Giiven, ‘idari Stzlesmelerin
Uygulanmasinda Taraflarin Hak, Yetki ve
Yikamlilikleri', Ankara Barosu Dergisi, S.1996/3,
s. 395, http://www.ankarabarosu.org.tr/siteler/
ankarabarosu/tekmakale/1996-3/7.pdf, Erisim:
06.11.2016.

13 Giiven, s. 396.

14 Gozler, s. 432.
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public administrative body which is a superior entity
whereas the concession owner is a private legal person
with a lower position.”®

1. The Concession Giver’s Powers

In this bilateral relationship which is not between
equals, the administration must regulate the concession
owner. The administration may make unilateral amend-
ments if needed and if the appropriate conditions exist,
and it may impose sanctions in the event that the con-
cession owner is guilty of misconduct.'s

a. The power to inspect

The administration has the powers such as checking if
the service is operated continuously and regularly, and
whether the concessionaire is acting in accordance with
the conditions imposed by the contract’s specifications.
The transfer of a public service to a private person by the
administration does not completely set aside the admin-

imtiyaz sahibini denetlemesi gerekir. Thtiyag ortaya cik-
tiginda ve sartlar da mevcut oldugu takdirde idare, imti-
yaziligkisinde tek yanh degisiklikler yapabilir ve imtiyaz
sahibinin kusurlu davraniglar sergilemesi halinde yapti-
rim uygulayabilir.'®

a. Denetleme yetkisi

Idare, hizmetin kesintisiz ve diizenli igleyip islemedigi-
ni, sartnamede 6ngoriilen sartlarin yerine getirilip ge-
tirilmedigini denetleme gibi yetkilere sahiptir. imtiyaz
Soézlesmesi ile idarenin kamu hizmetini 6zel bir kisiye
gordiirmesi, idarenin kamu hizmetini saglama ile ilgili
yiikiimliiliigiinii tamamen bertaraf etmemektedir. Ida-
renin denetim yetkisi, ayn1 zamanda idarenin bir yii-
kiimliiliigini olusturmaktadir.”

b. Tek yanh degisiklik yapma yetkisi

Ozel hukuk kisisinin, yiiriittiigii kamu hizmetini, sosyal,
ekonomik, teknik vb. nedenlerdeki zaman icerisindeki
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istration’s duty to deliver the service. The administra-
tion’s power to regulate also functions as an obligation.”

b. The power to unilaterally amend the contract

The private legal person has to adjust the public service
according to contemporary developments or changes
due to social, economic, technical or similar reasons.
However, if the concession owner does not take into ac-
count the variability of public services, then the admin-
istration itself has the power to make unilateral amend-
ments as needed.’®

i. The need for unilateral amendments

At the stage where public services are delivered by
private legal persons, changes will occur in time on
the operation of the administration or the charac-
teristics of the public service. As aresult, it becomes
necessary to modify the manner in which the ser-
vice is provided. Indeed, the administration is re-
sponsible for ensuring that the service is operated
properly according to current conditions, continu-
ously and equally (among those who are subjects of
the service).”

ii. The conditions for making unilateral
amendments

The administration cannot exercise this power ar-
bitrarily and absolutely. First of all, there need to
be a new situation or need.?® Even in such a case, the
amendments made by the administration must be
restricted and measured, without causing the con-
cession owner to lose its financial advantages® or
disturbing its work activities.?

c. The power to impose sanctions

If the concession owner violates its obligations arising
from the concession agreement due to its own actions
(e.g. if he does not ensure the continuity of the services
or delivers it in a disagreeable or incomplete manner),
the administration has the power to impose sanctions.?®

i. Features of the sanctions
It is accepted that the administration inherently

has the power to impose sanctions by virtue of
the work’s nature, even if it is not stipulated in the

gelisim veya degisimler nedeniyle sartlara uyarlamasi
gerekmektedir. Ancak kamu hizmetlerinin degisebilir-
ligi imtiyaz sahibi tarafindan dikkate alinmiyorsa, idare
bizzat bu degisiklikleri tek tarafh olarak yapma yetkisini
elinde bulundurmaktadir.'®

i. Tek yanlh degisiklik yapma ihtiyaci

Kamu hizmetinin 6zel hukuk kisisine gérdiiriilme-
si agamasinda, idarenin igleyisinde veya kamu hiz-
metinin niteli§inde zamanla degisimler meydana
gelecektir. Bu ylizden hizmetin goriiliis usuliinde de
degisiklik bir ihtiyac halini alir. Nitekim idare, hiz-
metin giiniin sartlaria uygun, devaml ve (hizmete
konu olan bireyler arasinda) esit olarak yiiriitiilme-
sini saglamakla yiiktimliidiir.”®

ii. Tek yanh degisiklik yapma sartlar

Idare, bu yetkisini keyfi ve mutlak olarak kulla-
namamaktadir. Her seyden 6nce mevcut yeni bir
durum veya thtiyacin ortaya ¢cikmis olmas1 gerek-
mektedir.2° Boyle bir halde dahi, Idarenin degisiklik
yapmasi stnurlt ve 6lciilii olmali, imtiyaz sahibinin
mali avantajlarinin kaybina yol agmamali® ve ig faa-
liyetlerini alt iist etmemelidir.?*

c. Yaptirim uygulama yetkisi

Imtiyaz sahibi, Imtiyaz sozlesmesindeki yiikiimliiliik-
lerini kusuruyla ihlal ettigi takdirde, 6rnegin hizmetin
devamliligini saglamaz veya kétil ve noksan olarak sag-
lar ise, idarenin bir takim yaptirimlar uygulama yetkisi
bulunmaktadir.?

i. Yaptirimlarin 6zellikleri

Idarenin yaptirim yetkisinin, sozlesmede yer al-
masa dahi, isin mahiyeti geregi kendili§inden var
oldugu kabul edilmektedir. Bu yetkinin kullanilma-
sindaki temel amac 6zel hukuk kisisinin kusuruyla
vermis oldugu zararlarin giderilmesi olmakla bera-
ber, ayni zamanda s6zlesmede 6ngdriilen kamu hiz-
metinin gerektigi sekilde saglanmasidir.?*

ii. Yaptirimlarin cesitleri
Idare tarafindan yaptirim uygulanmasi s6z konusu

oldugunda, baglca ii¢ yaptirim giindeme gelmekte-
dir: Para cezalari; gecici el koyma ve diigiirme.*
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agreement. The main purpose behind this power is
not only to remedy the damages caused by the pri-
vate legal person’s faulty acts, but also to provide the
relevant public service as needed.*

ii. Types of sanctions

If a sanction needs to be imposed, three main types
of sanctions may be considered: Monetary sanc-
tions; temporary confiscation, and termination.?

¢ Monetary sanctions: As a result of conces-
sionaire’s misdemeanor, the fines to be paid as
determined in the legislation® or the contract.

e Temporary confiscation: If the concession
owner does not deliver the service at all or as re-
quired, the administration confiscates the busi-
ness and operates it in the name of the private
legal person, on that person’s account (profit
and loss).

¢ Termination: The concession agreement may
be terminated due to a gross misdemeanor.
However this sanction is not accepted in public
service concession agreements. It is possible
for the administration to unilaterally terminate
the contract only if the concession owner gave
the administration the right to do so.?”

2. The Rights of a Concession Owner
A private legal person has rights in a concession rela-

tionship for the purpose of protecting the motive of en-
tering into a contract and its outcomes.

e Para cezalart: Imtiyaz sahibinin kusuruyla hareket et-
mesi neticesinde kanunlarda® veya sézlesmede yer alan
miktarlarin idareye 6denmesi.

* Gecici el koyma: Tmtiyaz sahibi kamu hizmetini hi¢
veya geregi gibi yerine getirmedigi takdirde, idare geci-
ciolarak isletmeye el koyar ve 6zel hukuk kisisi adina ve
hesabina (kar ve zararina) igletmeyi yiiriitiir.

e Diigiirme: S6zlesmenin, taraflarin agir kusurlu davra-
nig1 nedeniyle sona erdirilmesidir. Ancak bu yaptirim
kamu hizmeti imtiyaz s6zlesmelerinde kabul edilme-
mektedir. Yalnizca imtiyaz sahibinin idareye diiglirme
hakk: tanimig olmas1 durumunda tek yanli sona erdirme
miimkiindiir.*”

2. imtiyaz Sahibinin Haklan

Ozel hukuk kisisinin imtiyaz iligkisinde, sozlesmeye
girme amacini ve sonucunu korumaya yonelik haklari
mevcuttur.

a. Mali dengesinin korunmasini isteme hakk:
i. Genel

Idarenin tek yanl degisiklik yapma yetkisine daya-
narak imtiyaz sozlesmesini tek tarafl olarak de-
gistirmesi kargisinda* veya 6ngoriilmeyen maliyet
artiglar1 sebebiyle, imtiyaz sahibinin de bozulan
mali dengesinin korunmasun talep etme hakki bu-
lunmaktadir. Imtiyaz sahibinin mali dengesi bozul-
dugu takdirde kamu hizmeti aksayacaktir ve bu du-
rum idarenin islemlerinde kamu yararim gézetmesi
gerektigi ve kamu hizmetinin devamliligi ilkelerine
aykirihik tegkil etmektedir.*

20 Sezer, p. 170.
21Gozler, p. 438.
22 Gozler. p. 171.

15 Turgut Tan, “Idari S6zlesme Kuramina lliskin
Gozlemler”, AUHFD, Ankara 1995, p. 294, http://
dergiler.ankara.edu.tr/dergiler/42/473/5475.pdf, Last
Access: 06.11.2016.

16 Gozler, p. 437-439.

17 Gozler, p. 437.

18 Gozler, p. 438.

19 Yasin Sezer, ‘Idarenin Sozlesmelerde Tek Tarafl
Degisiklik Yapma Yetkisi', AUEHFD, CVIII, S.1-2, 2004,
p. 170, http://eski.erzincan.edu.tr/birim/HukukDergi/
makale/2004_VIIl_7.pdf, Last Access: 06.11.2016.

Istanbul 2008, p. 1049

23 Ismet Giritli/Pertev Bilgen
Tayfun Akgiiner, |dare Hukuku,

24 Giritli/Bilgen/Akgiiner, p. 1049

25 Giritli/Bilgen/Akgiiner, p. 1050; Gozler, p.439.
26 Public Procurement Act numbered 2886, Art. 62.
27 Giritli/Bilgen/Akgiiner, p. 1050; Gozler, p. 439

28 T. Ayhan Beydogan, “Tiirk Hukukunda imtiyaz
Sozlesmelerinin Hukuki Niteligi: 406 ve 5809 Sayili
Kanunlar Acisindan Degerlendirilmesi”, Ankara
Barosu Dergisi, S.2011/4, Ankara 2011, p.117,
http://www.ankarabarosu.org.tr/siteler/
ankarabarosu/tekmakale/2011-4/2011-4-5.pdf,
Last Access: 06.11.2016.

29 Gozler, p. 434-435.

30 Beydogan, p. 118.

31Beydogan, p. 118.

32 Gozler, p. 435.
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a. Right to demand financial balance protection
i. In general

The concession owner has the right to demand
preservation of its financial balance against the
amendments to the concession agreement by the
administration based on its power fo make unilat-
eral amendments, or as aresult of unanticipated cost
increases.” Disturbances to the concession owner’s
financial balance would disrupt the public service
and this offends the principles such as continuity
in public service and administration’s obligation to
serve public interest in its actions.?

ii. The principle of fait du prince

If the administration unilaterally amends the con-
cession agreement for providing public service and
such amendments damage the concession owner
party, the administration is to pay damages to the
concession owner. In Turkish Administrative Law,
the rules governing this are prescribed by the prin-
ciple of fait du prince.*®

iii. The principle of unpredictability

In the event that the concession owner’s financial
balance is completely destroyed due to an unpre-
dictable and extraordinary event without either par-
ty’s fault, the concession owner may claim damages
against the administration.” The damage to the fi-
nancial balance, as stated above, must be to such an
extent that the continuity of the public service will
be damaged.

ii. Egemen olgusu ilkesi

Idarenin kamu hizmetinin saglanmasi gerekcesiyle
imtiyaz s6zlesmesinde tek tarafl olarak degisiklik
yapmasl durumunda, bu degisiklikten dolay: imti-
yaz sahibi zarara ugruyorsa, olugan bu zarari idare
tazmin eder. Idare hukukunda buna iligkin esaslar,
egemen olgusu ilkesi (fait du prince) ile 6ngoriil-
miigtiir.*

iii. Ongoriilemezlik ilkesi

Taraflarin s6zlesmeyi yaptiklar1 zamanda 6ngortil-
mesi beklenmeyen ve olaganiistii bir hal dolayisiyla
ve herhangi bir tarafin kusurlu bir davranisi bulun-
maksizin mali dengenin tamamen bozulmasi ha-
linde yine imtiyaz sahibi, idareden tazminat talep
edebilir.* Mali dengenin bozulmasi, yukarida belir-
tildigi iizere kamu hizmetinin devamhligina zarar
verecek boyutta olmalidir.

b. Kendisine saglanan avantajlara saygi gosterilme-
sini isteme hakk:

Idare 6zel hukuk kisisi ile girdigi akdi iliski sonucunda
ona mali ve tekel nitelikli birtakim ayricaliklar sagla-
may1 taahhiit etmektedir. Bu yiizden idare, kural olarak,
tek tarafli davranarak bu ayricaliklar: saglamaktan vaz-
gecemez. Imtiyaz sahibi bu ayricaliklarin yerine getiril-
mesini ve idarenin bunlara, bu iligki ¢ercevesinde saygi
gbstermesini talep edebilir.??

c. Ucret isteme hakka
Imtiyaz sahibinin idare ile yapmis oldugu s6zlesmenin

amaci kar elde etmektir. Idare, imtiyaz sahibinin karini
da hesaba katarak, bir ticret belirler ve kamu hizmetin-

20 Sezer, s. 170.
21Gozler, s.438.
22 Gozler, s.171.

15 Turgut Tan, “idari Stzlesme Kuramina iliskin
Gozlemler”, AUHFD, Ankara 1995, s. 294, http://
dergiler.ankara.edu.tr/dergiler/42/473/5475.pdf,

28 T. Ayhan Beydogan, “Tiirk Hukukunda imtiyaz
Sozlesmelerinin Hukuki Niteligi: 406 ve 5809 Sayili
Kanunlar Acisindan Degerlendirilmesi”, Ankara

Erisim: 06.11.2016.

16 Gozler, s. 437-9.

17 Gozler, s. 437.

18 Gozler, s. 438.

19 Yasin Sezer, “Idarenin Sozlesmelerde Tek Tarafli
Degisiklik Yapma Yetkisi”, AUEHFD, CVIII, S.1-2, 2004
s. 170, http://eski.erzincan.edu.tr/birim/HukukDergi/
makale/2004_VIII_7.pdf, Erisim: 06.11.2016.

23 ismet Giritli/Pertev Bilgen/
Tayfun Akgiiner, idare Hukuku,
Istanbul 2008, s. 1049.

24 Giritli/Bilgen/Akgiiner, s. 1049.

25 Giritli/Bilgen/Akgiiner, s.1050; Gozler, 5.439.

26 2886 sayili Devlet Ihale Kanunu, m.62.

27 Giritli/Bilgen/Akgiiner, s.1050; Gozler, s.439.

Barosu Dergisi, S.2011/4, Ankara 2011, s.117,
http://www.ankarabarosu.org.tr/siteler/
ankarabarosu/tekmakale/2011-4/2011-4-5.pdf,
Erisim: 06.11.2016.

29 Gozler, s.434-435.

30 Beydogan, s.118.

31Beydogan, s.118

32 Gozler, s. 435.
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b. The right to demand respect for the advantages
provided

The administration, as a result of its contractual relation-
ship with the private legal person, commits to provide
certain financial and monopolistic privileges to the con-
cession owner. This means that in principle, the admin-
istration, by acting unilaterally, shall not cease to provide
such privileges. The concession owner may demand that
such obligations are fulfilled and the administration re-
spects these privileges pursuant to the contractual rela-
tionship between them.*

c. The right to demand consideration

The concession owner’s purpose behind signing the con-
cession agreement with the administration is to make
profit. The administration determines a price taking into
account the concession owner’s profit, and that price is
paid to the concession owner by those who avail them-
selves of the public service.®® The legal character of the
price paid in return for public services provided through
concession is disputed. In one view, such prices are a form
of taxation whereas in an alternative view, the price can be
called a “fee”, since the price for commercial and industri-
al public services is called a “fee (costs+profits)” as well.>*

d. Right to litigate

If the administration fails to respect the concession own-
er’s rights, or the concession owner’s financial balance is
disturbed due to various reasons, the concession owner
may bring a full remedy action against the administration
before the administrative court.®® Arbitration is also an op-
tion ifitis stipulated in the administrative contracts.®

IV. TERMINATION OF THE CONCESSION
AGREEMENT AND THE DISTRIBUTION OF
PROPERTY

Concession agreements, like any other agreement, get
terminated if certain events occur and such termination
also has consequences.

A. Events Leading to Termination

The concession agreement may be terminated if it reach-
es its expiration date, if the concession is dropped, if the
contract is annulled for the public good, by way of a con-
tractual repurchase or a mutual agreement.

den yararlananlar bu iicreti, hizmeti iistlenen imtiyaz
sahibine 6der.* Ucretin niteligi konusunda da tartisma-
lar mevcuttur. Bir goriige gore bu iicret bir tiir vergidir.
Diger bir goriigse gore ise iicretin, 6zel hukuka tabi tu-
tulmus olan ticari ve sinai kamu hizmetlerinden alinan
bedelin, “fiyat (maliyet + kar)” olarak nitelendirilmesin-
den dolayi, imtiyaz kapsaminda verilen hizmetlerin kar-
silig1 olarak alinan {icret de “fiyat”tir.>

d. Yargisal basvuru hakk:

Idare, imtiyaz sahibinin haklarina sayg1 gostermiyor ise
veya cesitli nedenlerden dolayl, imtiyaz sahibinin mali
dengesi bozulmus ise bunun saglanmasi amaciyla imti-
yaz sahibi tarafindan idariyargida idareye kars1 tamyargz
davast® agilabilir. Tahkim anlagmasi iceren idari s6zleg-
melerde ise tahkime bagvurma olanagi bulunmaktadir.?

IV. iIMTIYAZ SOZLESMESININ SONA ERMESI VE
MALLARIN PAYLASIMI

Her sozlesmede oldugu gibi imtiyaz s6zlesmesinde de
bazi haller gerceklestiginde sona erme s6z konusu olur
ve sona ermenin bir takim sonuglar: bulunmaktadir.

A. Sona Erme Halleri

Imtiyaz Sézlesmesi, sozlesmede belirtilen siirenin dol-
masl, imtiyazin diigiiriilmesi, kamu yararina sézlesme-
nin feshedilmesi, akdi geri satin alma yolu ve kargilikli
anlagma gibi sebeplerle sona erebilmektedir.

1. Siirenin Dolmasi

Imtiyaz sozlesmesini sona erdiren en olagan yol sozles-
menin siiresinin dolmasi, diger bir anlatimla sona erme-
sidir. Bu durumda imtiyaz kendiliginden sona erecektir.
Taraflar sozlesmenin yenilenmesi konusunda tekrar
sozlesme yapabilirler ve eger esit kogullar s6z konusu
ise, eski imtiyaz sahibinin riichan (6ncelik) hakkinin ol-
dugu kabul edilmektedir. ¥

2. imtiyazm Diisiiriilmesi

Yukarida aciklandig iizere imtiyaz sahibinin agir ku-
suru soz konusu ise ve sdzlesmede bu hak taninmaisgsa,
idare tek tarafli olarak imtiyazin diigiiriilmesine karar
verilebilir. Eger bu husus s6ézlesmede belirtilmemigse
idare, imtiyazin diigiiriilmesini ancak mahkemeden is-
teyebilecektir.®®
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1. Expiration

The most common way for a concession agreement to
terminate is when it reaches its expiration date, in other
words when it comes to an end. The parties may agree
upon renewing the contract, and if the same conditions
apply, then the previous concession owner is entitled to
aright of first refusal.*”

2. Cancellation of the Concession

As explained above, in the event of a gross misdemeanor
of the concession owner, the administration may decide
to cancel the concession unilaterally if such a right was
stipulated in the agreement. If such a right is not men-
tioned in the agreement, the administration may only
apply to the court for the cancellation of the conces-
sion.®
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3. Kamu Yararina Fesih

imtiyaz sahibinin kusurlu bir davranigi olmasa bile, ida-
renin bakig acisina gére kamu yarar1 feshetmeyi gerek-
tiriyorsa, imtiyaz veren idare imtiyaz sdzlesmesini tek
tarafl1 olarak feshedebilir. Imtiyaz sahibinin bu fesihte
kusuru yoksa idare, imtiyaz sahibinin fesih sebebiy-
le ugramis oldugu zararlar: ve imtiyaz siiresi sonunda
elde edebilecegi muhtemel kar: karsilamak zorundadir.
Kamu yararina dayanarak feshe idare tarafindan karar
verilebilecegi gibi, yasama organinin TBMM’den gegire-
cegi yasa uyarinca da karar verilebilir.*

4. Akdi Geri Satin Alma Yolu

Fransiz Hukuku’'nda Rachat olarak adlandirilan bu yol-
da, s6zlesmenin sona ermesinin cebri geri satin alma
ve akdi geri satin alma olarak ikiye ayrildig1 yoniinde
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3. Abolishment in Public Interest

Even if the concession owner is not guilty of a faulty
act, the concession giving administration may unilater-
ally terminate the contract if, from the administration’s
point of view, the contract needs to be terminated for
the public interest. If the concession owner has no fault
in this termination, the administration must remedy the
losses experienced by the concession owner as a result
of the termination or the profits it would have made if
the concession had not been terminated. Just like the
termination may occur by the administration based on
public interest, similarly, the legislature may terminate
the contract by way of an act of Parliament.*

goriisler bulunmaktadir. Ancak cebri geri satin almanin
aslinda kamu yararina fesih oldugu kabul edilmektedir.
Akdi geri satin alma yolu ise, imtiyaz s6zlesmesinin sii-
resinin dolmasindan énce, imtiyaz sartnamesinde 6n-
goriilen tazminat karsilifinda imtiyaz veren idarenin,
imtiyaz sahibi 6zel hukuk kisisinden kamu hizmetini
devralmasidir. Sonlandirma isleminin tek tarafli olarak
gerceklestirilmesine ragmen, akdi geri satin alma yolu
olarak adlandirilmasinin nedeni, s6zlesmenin bu sekil-
de sonlandirilabileceginin yine s6zlesmede 6ngoriilmiig
olmasidir*
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4. Contractual Repurchase

This method is named ‘rachat’ in French Law. Although
some argue that this method can be divided into two,
namely forced repurchase and contractual repurchase,
itis accepted that forced repurchase is essentially an an-
nulment for the public interest. Contractual purchase,
on the other hand, involves the concession giving ad-
ministration taking over the public service from the con-
cession owning private legal person in exchange for the
compensation, before the expiration date of the contract.
The reason that this method is considered to be contrac-
tual despite its unilateral nature is the fact that such a
termination is stipulated in the relevant contract.*

5. Annulment by Mutual Agreement

Unlike the abovementioned methods, annulment by
mutual agreement is a bilateral operation. As the con-
cession agreement is construed on the parties’ wills, it
can be terminated amicably. In such a case, the parties’
present and future rights and debts are also mutually
agreed upon.*

B. The Distribution of Property

In the aftermath of a termination, an important issue is
what happens to the properties used in the operation of
the public service. The solution is to distribute the prop-
erty between both parties, in accordance with the meth-
od stipulated in the concession specifications. The prop-
erty is divided into three categories: returning property,
purchased property, and private property.*>

1. Returning Property

It is the property that returns to the possession of the
administration free of charge and compulsorily, pursu-
ant to the regulations contained in the concession speci-
fications.*®

2. Purchased Property

Again, according to the concession agreement, it is the
property purchased by the administration in the event
of termination, with a price that was pre-determined
or is to be determined. It shall be known that if the ad-
ministration chooses to purchase the property by this
method with an appropriate price, then the private legal
person has no authority to oppose the transaction.**

5. Karsilikhi Anlasmayla Fesih

Yukaridaki usullerden farkli olarak kargilikli anlasma
yoluyla fesih (ikale) iki tarafl bir islemdir. Imtiyaz s6z-
lesmesi taraflarin irade uygunlugu ile kurulduguna gore,
yine dostane bir sekilde anlagarak sona erdirilebilmek-
tedir. Bu durumda, taraflarin mevcut veya gelecekteki
hak ve borclarina kargilikl: anlagsma yoluyla karar veril-
mektedir.*

B. Sona Erme Halinde Mallarin Paylasimi

Belirtilen sona erme halleri gerceklestigi takdirde kamu
hizmetinin yiiriitiilmesinde kullanilan mallarin akibe-
tinin ne olacag1 6nemli bir sorundur. Sorunun ¢dziimii
ise, imtiyaz sartnamesinde éngoriilen usule gére, malla-
rin her iki tarafa paylagtirilmasidir. Bu paylagimda mal-
lar, d6nen mallar, alinan mallar ve 6zel mallar olarak iice
ayrilmaktadir.*?

1. Dénen Mallar

Imtiyaz sartnamesinde yer alan diizenlemeye gore, sona
erme halinde idareye zorunlu ve bedelsiz olarak gecen
mallar ddnen mallardir.*®

2. Alinan Mallar

Yine imtiyaz sartnamesine gore, sona erme halinde be-
lirlenen veya belirlenecek bir bedel karsiliginda idare
tarafindan satin alinacak mallardir. Bilinmelidir ki, ida-
re eger satin alma yoluna bagvurup buna mukabil bedeli
verdigi takdirde 6zel hukuk kisisinin buna kars1 koyma
giicli yoktur.**

3. 6zel Mallar

Yukaridaki kategorilere girmeyen, 6zel hukuk kisisinin
miilkiyetinde ve hizmetten ayr1 olarak bulunan ek tesi-
sat gibi mallar bu kapsamdadir. Bunlar idare tarafindan
bedel karsilig1 satin alinabilmektedir, ancak burada 6zel
hukuk islemi gibi, taraflarin her ikisinin de rizas1 bu-
lunmak zorundadir. Dolayisiyla alinan mallardan farkl
olarak, 6zel hukuk kisisi satmak istemiyorsa karsi koya-
bilecektir.*

V. IMTiYAZ SOZLESMELERINDE YARGILAMA
USULU KURALLARI

Imtiyaz sozlesmelerinden dogacak olan uyusmazlikla-
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3. Private Property

This category covers property which does not fit into the
two categories listed above. Private property belongs to
the private legal person, and it may include additional
equipment separate from the service. Although such
property may also be purchased by the administration,
both parties need to consent to the transaction as in all
acts in private law. Therefore, the private legal person
may resist selling the private property, unlike the afore-
mentioned purchased property.*

V. RULES FOR LITIGATION IN CONCESSION
AGREEMENTS

One of the most substantial issues is the location and
method for the litigation process in the event of a dis-

rin nerede ve hangi usul ile ¢6ziimlenecegi meselesi en
ehemmiyetli meselelerin baginda gelmektedir. Bu hu-
susta sozlesmenin niteligi yol gosterici mahiyettedir.

A. Yargi Kolu

Imtiyaz sozlesmeleri daha 6nce de belirtildigi gibi birer
idari s6zlesme oldugundan, meydana gelecek uyusmaz-
liklarin ¢6ziimiinde izlenecek yol, 2577 sayili Idari Yar-
gilama Usulii Kanunu (“iYUK”) madde 2/1-c’ye gore
belirlenecektir. Nitekim maddede, tahkim yolu 6ngoriil-
medigi takdirde, kamu hizmetlerinin yiiriitiilmesi ama-
ciyla akdedilen her tiirlii idari s6zlesmelerden dolay1
meydana gelen uyugsmazhklarin idari yargmin gérevine
giren bir idari dava ¢esidi oldugu belirtilmigtir.*

Belirtmek gerekir ki, imtiyaz sahibi 6zel hukuk kisisinin
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pute, arising from a concession agreement. The contract’s
character acts as guidance in this matter.

A. Judiciary

As mentioned above, concession agreements are admin-
istrative contracts. Therefore disputes arising from con-
cession agreements are subject to the Article 2/1-c in the
Code of Administrative Procedure (“CAP”) numbered
2577. As amatter of fact, the Article stipulates that all dis-
putes originating from administrative contracts signed
for carrying the public services out, are administrative
proceedings within the scope of the administrative courts’
duty, unless arbitration is stipulated in the contract.*

It is worth mentioning that the lawsuits involving the
concession owner’s own personnel, industrial and com-

kendi personeli ile ilgili davalar, sinai ve ticari kamu hiz-
metleri ile ilgili davalar, kullanici ile aralarindaki dava-
lar, arada bir 6zel hukuk iligkisi bulundugundan dolay,
adli yargida goriiliir. Ancak, kullanicilarin imtiyaz séz-
lesmesinin diizenleyici hiikiimlerine kars1 actig1 davalar
yine idari yargida goriilmektedir.*’

B. Goérevli Mahkeme

2576 sayil1 Bolge idare Mahkemeleri, Idare Mahkeme-
leri ve Vergi Mahkemelerinin Kurulusu ve Gorevleri
Hakkinda Kanun’un 5/1-c maddesine gore, idari yar-
g1 semasl icinde, tahkim yolu 6ngoériilmedigi takdirde,
kamu hizmetlerinden birinin yiiriitiilmesi i¢in yapilan
idari sozlesmelerden dogan uyusmazhklar: idare mah-
kemeleri ¢oziimler.
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mercial public services, and those between the conces-
sion owner and the service users are within the jurisdic-
tion of civil courts due to a relationship with a private
legal person. However, the lawsuits brought by the ser-
vice users against the concession agreement’s regulatory
provisions are within the jurisdiction of administrative
courts.*’

B. The Appointed Court

According to the Art. 5/1-c of the Establishment and Du-
ties of the Regional Administrative, Administrative and
Tax Courts Act, if arbitration is not stipulated in the ad-
ministrative contract, then administrative courts are
responsible for solving the disputes arising from the rel-
evant contracts.

C. Court of Competent Jurisdiction

The Art. 32 of the CAP stipulates that the court of com-
petent jurisdiction is the administrative court located
where the relevant administrative agency which con-
ducted the administrative work at issue or the adminis-
trative contract is located, if not mentioned otherwise in
the CAP or other special statutes.

The Art. 24/1 of the Council of State Act No 2575 sets
forth that the Council of State as the court of first in-
stance adjudicates on the lawsuits arising from conces-
sion specification and agreements relating to public ser-
vices, if arbitration was not stipulated in the contract.
According to the relevant Article 25, the Council of State
may also act as an appellate court in such lawsuits arising
Jirom concession specification and agreements.

D. The Judgment of the Court
The administrative court may decide regarding the dis-

pute arising from the concession agreement on the fol-
lowing:

C. Yetkili Mahkeme

Davanin nerede goriilecegine iligkin olarak IYUK mad-
de 32’ye gore, IYUK veya diger 6zel kanunlarda yetkili
idare mahkemesinin gosterilmemis olmasi halinde, yet-
kili idare mahkemesi, dava konusu olan idari iglemi veya
idari s6zlesmeyi yapan idari merciin bulundugu yerdeki
idare mahkemesidir.

2575 sayili Danigtay Kanunu m. 24/1'e gore, ilk derece
mahkemesi olarak Danigtay, tahkim yolu 6ngoriilmedi-
8i takdirde, kamu hizmetleri ile ilgili imtiyaz sartlasma
ve sozlesmelerinden dogan idari davalar: karara baglar.
Tlgili kanun m. 25% gore Danigtay, ilk derece mahkeme-
si olarak bakti§1 imtiyaz sartlasma ve sézlesmelerinden
dogan idari davalari temyiz mercii olarak da, inceleyerek
karara baglar.

D. Mahkeme Kararlari

Idare mahkemesi imtiyaz sozlesmesi ile ilgili uyusmaz-
likta su kararlar: verebilir:

(@i Idarenin eylemlerinden dolayr meydana gelen
zararlar nedeniyle tazminat,

(ii) Ongoriilemez hallerden dolayr meydana gelen
zararlar nedeniyle tazminat,

(iii) Sézlesmede yer alan hukuka aykir hiitkiimlerin
gecersizligi,

(iv) Sézlesmenin feshine,
(v) Miicbir sebebin varligi hakkinda.*®

E. Tahkim

Anayasamin 125. maddesiyle uyusmazliklarin tahkim
usuliiyle c¢oziilmesine imkan taminmigstir. Bu maddeye

33 Beydogan, p. 117.

34 Beydogan, p. 117.

35 The Code of Administrative Procedure numbered
2577, Art. 13.

36 Gozler, p. 436.

37 Gozler. p. 440.

38 Gozler, p. 440.
39 Gozler, p. 440-441.
40 Gozler, p. 421-422.
41 Gozler, p. 422.
42 Gozler, p. 422.
43 Gozler, p. 422.

44 Gozler, p. 422.
45 Gozler, p. 443.
46 Gozler, p. 443.
47 Gézler, p. 443.
48 Gozler, p. 444.
49 Gozler, p. 444.
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(1) Damages for the losses caused by the administra-
tion’s actions

(i) Damages for losses caused by unpredictable
events.

(iii) Invalidation of the contract’s provisions those
of which are contrary to law

(iv) Termination of the contract
(v) The presence of a force majeure*®
E. Arbitration

The Article 125 of the Constitution allows dispute reso-
lution by way of arbitration. According to this article, it
can be stipulated in concession specifications and agree-
ments relating to public services that disputes arising
from the contract can be subject to national or interna-
tional arbitration. According to the Article 1 of the In-
ternational Arbitration Act, only disputes with a foreign
element can be subject to international arbitration.*

VI. CONCLUSION

The transfer of public services which are provided by
government to an entrepreneur who focuses on profit
and privileges is in favor of both parties. In this legal re-
lationship, administration has the authority to inspect
and impose sanctions while concession owner has right
to demand its financial balance to be protected and to
take legal actions if needed.

As other legal relationships, concession agreement
expires or gets terminated for several reasons such as
termination for the public interest. In the event of ter-
mination, some of the properties are transferred to the
administration while some of them belong to the private
legal person. In the event of any disputes between the

gore, kamu hizmetleriyle ilgili imtiyaz sartlasma ve so6z-
lesmelerinde bunlardan dogan uyusmazhklarin milli ve
milletleraras1 tahkim yoluyla c¢oziilmesi 6ngoriilebilir.
Milletlerarasi Tahkim Kanunu madde 1’e gore, milletlera-
ras1 tahkime ancak yabancilik unsuru tagryan uyusmaz-
liklar icin gidilebilmektedir.*

V1. SONUC

Idare tarafindan sunulan kamu hizmetlerinin idari bir
sozlesmeyle, kar ve ayricalik odakli 6zel bir girisimciye,
devredilip yliriitiilmesi her iki tarafin menfaatlerine hitap
etmektedir. Karma nitelikteki bu hukuki iligkide idarenin
denetleme ve yaptirim uygulama gibi yetkileri mevcut-
ken, imtiyaz sahibi de mali dengesinin korunmasini talep
etme ve gerekirse yargiya bagvurma gibi haklar1 haizdir.

Hukuki iligkilerin yapisi geregi imtiyaz iligkisi de siirenin
dolmasi sebebiyle sona ermekte veya kamu yararina fesih
gibi nedenlerle feshedilebilmektedir. Sona erme halinde
mallarin kimisi idareye birakilmakta kimi de 6zel hukuk
kisisinde kalmaktadir. Taraflar arasinda cikacak uyus-
mazlik halinde ise, idare hukukuna mahsus usul kurallar:
izlenerek mahkemeye bagvurulabilmektedir. Unutulma-
malidir ki, taraflar tahkim anlagmas1 yapmuglar ise, uyus-
mazhik tahkimde ¢6ziilmektedir.

Son yillarda iilkemizde yap-islet-devret modeliyle hayata
gecirilen projeler goz 6niinde bulunduruldugunda, kamu
- 6zel ortakhi tiirlerinden biri olan imtiyaz sdzlesmele-
rinin tagidig1 6nem daha iyi anlagilacaktir. Kamu hizmet-
lerinin yalnizca devlet eliyle saglandigi sistemden uzakla-
silmasi sonucunda gelinen nokta hasebiyle, bu caligmada
ele alinan imtiyaz sézlesmeleri, sagladi1 menfaatler se-
bebiyle kamu hizmetlerinin etkili ve devamh bir sekilde
sunulmas1 adma bagvurulan en énemli yollardan biri
olma 6zelligini yakin gelecekte de muhafaza edecektir. B

39 Gozler, s. 440-441.
40 Gézler, s. 421-422.
41Gozler, s. 422.
42 Gozler, s. 422.
43 Gozler, s. 422.
44 Gozler, s. 422.

33 Beydogan, s. 117.

34 Beydogan, s. 117.

352577 sayili Idari Yargilama Usuli Kanunu, .m.13.
36 Gozler, s. 436.

37 Gozler, s. 440.

38 Gozler. s. 440.

45 Gozler, s. 443.
46 Gozler, s. 443.
47 Gozler, s. 443.
48 Gozler, s. 444.
49 Gozler, s. 444.
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parties, it is possible to initiate a legal proceeding by fol-
lowing the rules of procedure peculiar to administrative
law. It is advised to note that, disputes can be resolved
through arbitration, if parties entered into an arbitra-
tion agreement.

In recent years, when the projects that are carried out
by the method of build - operate - transfer are taken
into consideration, the importance of concession agree-

BIBLIOGRAPHY KAYNAKCA

Ali Riza Yiicel, “Idari Sozlesmeler ve imtiyaz Sozlesmeleri” Tarkiye Mihendislik
Haberleri, N.439-440 - 2005/5-6, http://antalya.imo.org.tr/resimler/dosya_ekler/
¢2d2a916d92ae2b_ek.pdf?dergi=156, Last Access: 06.11.2016

Hiisniye Akilli, “Kamu Hizmeti imtiyazindan Yap-islet-Devret Yontemine: Yasal
Seriiven”, Sayistay Dergisi, N.89, April-June 2013, http://www.sayistay.gov.tr/
dergificerik/der89Im4.pdf, Last Access: 06.11.2016

Ismet Giritli/Pertev Bilgen/Tayfun Akgiiner, idare Hukuku, Istanbul 2008
Kemal Gézler, idare Hukuku V. 2, Bursa, 2009
Liitfi Duran, idare Hukuku Ders Notlar, Istanbul, 1982

Mehmet Giiven, “idari Stzlesmelerin Uygulanmasinda Taraflarin Hak, Yetki ve
Yukimlalukleri”, Ankara Barosu Dergisi, N: 1996/3, Ankara 1996,
http://www.ankarabarosu.org.tr/siteler/ankarabarosu/tekmakale/1996-3/7.pdf,
Last Access: 06.11.2016

Metin Giinday, idare Hukuku, Ankara, 2003
T. Ayhan Beydogan, “Tirk Hukukunda Imtiyaz Stzlesmelerinin Hukuki Niteligi:

406 ve 5809 Sayili Kanunlar Acisindan Degerlendirilmesi”, Ankara Barosu Dergisi,

N.2011/4, Ankara 2011, http://www.ankarabarosu.org.tr/siteler/ankarabarosu/
tekmakale/2011-4/2011-4-5.pdf, Last Access: 06.11.2016

Turgut Tan, “Idari Stzlesme Kuramina lliskin Gozlemler”, AUHFD, Ankara 1995,
http://dergiler.ankara.edu.tr/dergiler/42/473/5475.pdf, Last Access: 06.11.2016

Ugur Emek, “Turkiye'de Altyapi Hizmetlerinin Ozel Sektsre Gordaralmesi: Neden,

Ne Zaman, Nasil?”, iktisat Isletme ve Finans, V. 24, N: 284, Ankara, 2009
Ygsin Sezer, ‘Idarenin Stzlesmelerde Tek Tarafli Degisiklik Yapma Yetkisi,
AUEHFD, V. VIII, N.1-2, 2004, http://eski.erzincan.edu.tr/birim/HukukDergi/
makale/2004_VIIl_7.pdf, Last Access: 06.11.2016

ments, which is one of the public - private partnership
types, will be perceived better. As a result of the point
that is reached by leaving the system in which all the
public services are delivered by government, concession
agreements will preserve its feature of being one of the
most important ways chosen for the purpose of provid-
ing public services continuously and effectively in near
future. ®

Ali Riza Yiicel, “Idari Sozlesmeler ve imtiyaz Sozlesmeleri” Turkiye Mihendislik
Haberleri, S.439-440 - 2005/5-6, http://antalya.imo.org.tr/resimler/dosya_ekler/
¢2d2a916d92ae2b_ek.pdf?dergi=156, Erisim: 06.11.2016

Hiisniye Akilli, “Kamu Hizmeti imtiyazindan Yap-islet-Devret Yontemine: Yasal
Seriiven”, Sayistay Dergisi, S.89, Nisan-Haziran 2013, http://www.sayistay.gov.tr/
dergificerik/der89m4.pdf, Erisim: 06.11.2016

Ismet Giritli/Pertev Bilgen/Tayfun Akgiiner, idare Hukuku, Istanbul 2008
Kemal Gozler, idare Hukuku 2.Cilt, Bursa, 2009

Liitfi Duran, idare Hukuku Ders Notlari, istanbul, 1982

Mehmet Giiven, “Idari Stzlesmelerin Uygulanmasinda Taraflarin Hak, Yetki ve
Yiikiimlilikleri”, Ankara Barosu Dergisi, S: 1996/3, Ankara 1996,
http://www.ankarabarosu.org.tr/siteler/ankarabarosu/tekmakale/1996-3/7.pdf,
Erisim: 06.11.2016

Metin Giinday, idare Hukuku, Ankara, 2003

T. Ayhan Beydogan, “Tirk Hukukunda Imtiyaz Sozlesmelerinin Hukuki Niteligi:
406 ve 5809 Sayili Kanunlar Acisindan Degerlendirilmesi”, Ankara Barosu Dergisi,
S.2011/4, Ankara 2011, http://www.ankarabarosu.org.tr/siteler/ankarabarosu/
tekmakale/2011-4/2011-4-5.pdf, Erisim: 06.11.2016

Turgut Tan, “Idari Sozlesme Kuramina lliskin Gozlemler”, AUHFD, Ankara 1995,
http://dergiler.ankara.edu.tr/dergiler/42/473/5475.pdf, Erisim: 06.11.2016

Ugur Emek, “Tirkive'de Altyap Hizmetlerinin (Ozel Sektore Gorduriilmesi: Neden,
Ne Zaman, Nasil?”, iktisat Isletme ve Finans, C:24, S:284, Ankara, 2009

Yasin Sezer, ‘Idarenin Stzlesmelerde Tek Tarafli Degisiklik Yapma Yetkisi,
AUEHFD, CVIII, S.1-2, 2004, http://eski.erzincan.edu.tr/birim/HukukDergi/
makale/2004_VIll_7.pdf, Erisim: 06.11.2016

ARTICLETTER|WINTER 2017



