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ABSTRACT

The United Nations Convention on Contracts
for the International Sale of Goods' (“CISG”)
was signed on April 11, 1980 and entered into
force on January 1, 1988. The aim of the con-
vention is to harmonize the law of international
sale of goods. Turkey officially became a part
of this convention on August 1, 2008. In gener-
al preamble of the Turkish Code of Obligations
(“TCO”) numbered 6098, it is indicated that
the CISG has been benefited from while form-
ing the law text. This study is about comparing

OZET _

Milletler Arasi Mal Satimina lliskin S¢zlesme-
ler Hakkinda Birlesmis Milletler Anlasmasl’
(“CISG”) 11 Nisan 1980 tarihinde imzalanmis
ve 1 Ocak 1988 tarihinde yururliige girmistir.
S6zlesmenin amaci milletlerarasi mal satm
hukukunu yeknesaklastirmak olup, Turkiye
de bu sozlesmeye 1 Agustos 2008 tarihinde
resmen taraf olmustur. 6098 sayil Turk Borc-
lar Kanununun (“TBK”) genel gerekcesinde
de, kanun metninin olusturulmasi esnasinda
CISGden vararlanildigi belirtilmistir. Bu calis-
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the regulations on warrantor and penal clause
with the TCO's related regulations.

KEYWORDS: Vienna Sales Convention,
CISG, Liability of Defect, International Sale of
Goods Contracts, Penalty Clause

I. INTRODUCTION

ALE AGREEMENT, WHICH IS CONSIDERED TO BE THE
most common type of agreement in daily
life, has been affected by globalization. These
agreements which used to be signed between
parties that are geographically closer to each
other but due to the developments in com-

munication and logistics, nowadays they can also be

signed by parties who are distant form each other. These
developments require a harmonized legal system in in-
ternational sale of goods to which parties from different
jurisdictions are subjected. The CISG serves to this aim
by providing legal rules applied to international sales.

Within the scope of sale agreements that burden debt to

both of the parties, the seller is obligated to deliver the

goods without defects and in conformity with the sale
agreement between the parties.

Traditional Turkish doctrine of law of Obligations,
considers non-conformity of the goods and warranty
against defects clauses separately. However, the CISG
has adopted the doctrine of the Anglo-Saxon legal order
which regulates that the defective fulfilment is an ap-
pearance of non-conformity. 2

In terms of penalty clause, it should be noted that there
is no explicit regulation regarding the penalty clause in
the CISG. The reason for this is the difference between
Civil Law and Common Law Jurisdictions regarding the
compensation and penalty clause concepts. According-
ly, there are different opinions in doctrine and practice
relating to this topic.

This article will provide a comparative analysis of provi-
sions regarding the warranty against defects and penalty
clause pursuant to the CISG and the TCO.

Il. WARRANTY AGAINST DEFECTS

Warranty against defects, also called “liability of de-

ma CISG'in ayiba karsi tekeffil ve cezai sarta
iliskin huktmleri ile TBK'nin ilgili htktmlerinin
karsilastirilmasina iliskindir.

ANAHTAR KELIMELER: Hukuki Miitalaa,
Vekalet Sozlesmesi, Avukatin Sorumlulugu,
Kusura Baglilk

1. GiRIS

UNLUK HAYATTA KARSIMIZA EN COK CIKAN SOZLES-

me tipi olan satim s6zlesmesi de globalles-

meden etkilenmistir. Eskiden yakin mesa-

fedekiler arasinda yapilan bu soézlesmeler

iletisim ve lojistik imkanlarin artmas: ile

uzak mesafelerden yapilir hale gelmigtir. Bu
gelismeler farkh hukuk sistemlerine tabi olan taraflarin
uyacaklar1 yeknesak bir sistem ihtiyacim1 dogurmusgtur.
CISG uluslararas: satimlara uygulanacak hukuk kural-
lar1 getirerek tam da bu amaca hizmet etmektedir. Iki
tarafa borg yiikleyen bir s6zlesme olan satim s6zlesmesi
kapsaminda saticy, taraflar arasindaki satim s6zlesmesi-
ne uygun, ay1psiz mali teslim etmekle borcludur.

Tiirk bor¢lar hukukundaki geleneksel goriis, taraflar
arasindaki sozlesmeye aykirihiga iliskin hiikiimler ile
ay1ba kars: tekeffiil hiikiimlerinin ayr1 ayr1 ele alinmasi
yoniindedir. Ancak CISG, Kita Avrupasi hukuk diizenini
benimseyen Tiirk borclar hukukunun aksine Anglosak-
son hukuk diizeninin ayipl ifanin sézlesmeye aykirili-
g1n bir tezahiirii oldugu yoniindeki goriisiinii benimse-
migtir.?

Cezai sart bakimindan ise belirtmek gerekir ki, CISG'de
cezai garta iligkin acik bir diizenleme yapilmamgtir. Bu-
nun nedeni ise Anglosakson hukuku ve Kita Avrupasi
hukukunda tazminat ve cezai sart kavramlarimin birbir-
lerinden cok farkl anlayiglarla diizenlenmis olmasidir.
Bu dogrultuda, 6gretide ve uygulamada konuyla ilgili
bircok farkh gériis mevcuttur.

Bu makalede saticinin ayiba kars: sorumlulugu ve cezai
sartailigkin hiikiimler CISG ve Bor¢lar Kanunu cergeve-
sinde kaba hatlariyla kargilagtirilarak incelenecektir.

Il. AYIBA KARSI TEKEFFUL

Ayiba karsi tekeftiil, TBK’daki adiyla ayiptan dogan so-
rumluluk; hem CISG'de hem de TBK'da diizenlenmis
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fect” in the TCO, is a state of liability regulated in both
the TCO and the CISG. In general terms, these arrange-
ments impose liability on the seller under certain con-
ditions on the basis of merchandising. Although the
CISG and the TCO share some similar provisions and
regulations, overall they are separated from each other
depending on their conceptual differences, exceptional
arrangements and systematic structures.

The liability of defect which is regulated between the
Article 219 and the Article 231 of the TCO is regulated
as a whole with the subheads such as the conditions,
the rights of the creditor and the statute of limitation.
However, according to the CISG, there is no evidence
of a similar order in which the relevant provisions are
gathered under a single heading.® This difference is not
only due to the systematic structure, but also due to the
exclusion of the statements “defect” and “liability of
defect” excluded in the CISG. Hence, the liability men-
tioned in the TCO can be found under the general provi-
sions of the CISG.

bir sorumluluk halidir. Genel anlamda bu diizenlemeler
mal alim-satimi ¢ercevesinde saticiya belirli kogullarda
sorumluluk yiiklemektedir. CISG ve TBK’da benzer hii-
kiimler ve diizenlemeler oldugu goriilmekteyse de ikisi
kavramsal farkliliklar:, istisnai diizenlemeleri ve olduk-
ca farkli sistematik yapilari ile genel cercevede birbirle-
rinden ayrilmaktadirlar.

TBK’nin 219. maddesi ile 231. maddeleri arasinda ayip-
tan dogan sorumlulugun; kosullar, alacaklinin haklari ve
zaman agimi gibi alt bagliklar ile bir biitiin olarak diizen-
lendigi goriilmektedir. Buna karsin CISG bakimindan
ise, ilgili hiikiimlerin tek baglik altinda toplandig1 benzer
bir diizenden soz edilememektedir.® Bu fark sadece sis-
tematik yapidan da kaynaklanmamaktadir. CISG’de kul-
lanilan kavramlar arasinda “ayip”, “ayiptan sorumluluk”
ifadelerine yer verilmemis olmasi da TBK’'da bahsedilen
sorumlulugun, CISG’de genel hiikiimler arasinda aran-

masina yol agcmaktadir.
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A. Defect and Conformity with the Contract

The concept of liability of defect of the seller in the TCO
is met with the obligation of delivery of conforming
goods in the CISG, while the concept of the defect is met
with the concept of the conformity of goods.* The main
difference between these two regulations is that the
TCO has regulated the circumstances and conditions
that causes the liability of defect, whereas the CISG has
explicitly regulated the way of delivery and performance
complying with contract and that any other means of de-
livery of goods, which fall outside the scope of the con-
tract, will cause the seller’s liability on the grounds of
infringement of the contract.

B. Terms of Liability of Defect

Generally, the TCO and the CISG stipulate the similar
conditions for the state of liability of defect. These con-
ditions can be analyzed under three headings, which are:
defectiveness of the goods, existence of a defect before
transference of the risk and benefit to the buyer, the ful-
filment of the burdens which are the examination of the
goods and giving a notice of defect by the buyer on time.

A. Ayip ve S6zlesmeye Uygunluk

TBK’da yer alan saticinin ayiptan sorumlulugu kavra-
m1 CISG’de mallarin s6zlesmeye uygun olarak teslim
edilmesi borcu ile karsilik bulurken, ayip kavrami ise
sozlesmeye uygunluk kavramu ile kargilik bulmaktadir.*
Bu iki diizenleme arasindaki asil fark ise, TBK’da ayip-
tan sorumlulugu yaratan haller ve kogullar diizenlenmis
iken, CISG’de sozlesmeye uygun ifanin, teslimin nasil
gerceklestirilecegi 6ngoriilmiis ve bu diizenlemelerin
disinda kalan her ifa seklinin taraflar arasinda sézlesme
hiikiimleriihlal edilmesi nedeniyle saticinin sorumlulu-
guna yol acacaginin kararlagtirilmis olmasidir.

B. Ayiptan Dogan Sorumlulugun Sartlan

Genel cercevede TBK ve CISG ayiptan dogan sorumlu-
luk hali icin benzer kosullar1 hitkme baglamaktadir. Ug
baghik altinda ele alinabilecek olan bu kogsullar; malin
ayipl1 olmasi, ayibin yarar ile hasarin aliciya gecmesin-
den 6nce mevcut olmasi, alicinin mah gézden gecirme
ve ayip bildirimi yapma kiilfetlerini zamaninda yerine
getirmis olmasidir.
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1. Defectiveness of the Goods

There are two possibilities regarding defective goods
within the scope of its definition in the TCO. These are;
the lack of the qualifications of the goods indicated by
the seller and the deprivation or significant reduction
of the value of the goods or the benefits from the goods.

As for the CISG, for the goods to be defective, the exist-
ence of the determined qualification(s) of the goods or
the lack of or reduction of the value of the goods is not
required. If a certain quality is specified in the contract,
conformity with such quality, however, is required and if
a certain quality is not specified, it is required that cer-
tain conditions established by the CISG are met. For ex-
ample, since the leathers to be bought for luxury vehicle
seat production need to be of a better quality than aver-
age leather, they need not only to have the qualifications
of average leather in the market, but also to have qualifi-
cations of leather to be used in a luxury vehicle seat. The
seller has to provide the leather, which has the qualifi-
cations pre-determined in the agreement. However, the
responsibility of the seller exists only if the quality of
the goods was pre-determined in the agreement or if the
seller was notified about the purpose of the purchase.
If the seller does not know or is not required to know
that what she\he sold is going to be used in luxury ve-
hicle seat production, the average quality is determined
by considering the pre-determined price. According to
these conditions, any delivery of goods apart from the
delivery of goods which are of the quantity, quality, and
description determined in the contract and which are
contained or packaged in the manner determined in the
contract is accepted as a delivery of the defective goods.
In the cases where such details are not pre-determined,
the general purpose of the goods or a special purpose if
mentioned in the agreement, the quality of the samples
that are provided to the buyer before the agreement,
proper packaging, packaging in the usual manner for
such goods or, where there is no such manner, packag-
ing in a manner that is adequate for the description of
the goods are the conditions required for the conform-
ity of goods with the contract.>* When aforementioned
terms of the CISG are evaluated, some differences with
the TCO stand out; only the “quality” condition among
the quantity, description, quality and packaging condi-
tions makes the goods defective goods according to the
TCO. According to the TCO, the shortage in the quantity
of goods is not considered as a defective fulfilment, but
considered as a lack of fulfilment whereas a complica-

1. Malin Ayiph Olmasi

TBK’da yer alan tamimi dahilinde ayipl mal icin iki ih-
timal s6z konusu olmaktadir. Bunlar, malin satici tara-
findan belirtilen niteliklere sahip olmamasi ile malin
degerinin veya maldan gelen faydalarin énemli dlciide
azalmasi veya ortadan kalkmasidir.

CISG’de ise malin ayiph olmasi i¢in, malda belirlenmig
olan niteligin veya niteliklerin varlig1 veya malin degeri-
nin azalmasi ya da ortadan kalkmasi aranmamakta, ta-
raflar arasinda, sozlesmede belirli bir nitelikten bahsedil-
misse ona uygunluk, bahsedilmemisse CISG tarafindan
belirlenmig birtakim kosullara uygunluk aranmaktadir.
Ornegin liiks arac koltugu iiretimi i¢in alinacagi belirtilen
deriler ortalama bir deriden daha kaliteli olmasi gerektigi
icin, piyasada ortalama bir derinin sahip olmasi gereken
ozelliklere degil, liiks ara¢ koltugu icin kullamlacak deri-
nin sahip olmasi gereken 6zelliklere sahip olmak zorun-
dadir. Satic1 sézlesmede kararlagtirilan 6zelliklere sahip
olan deriyi aliciya ifa etmek zorundadir. Ancak alicinin
bu ylikiimliiliigii s6zlesmede malin hangi kalitede olma-
st gerektiginin kararlagtirilmig olmasi veya hangi amacla
malin alindigimin kendisine bildirilmis olmasi durumun-
da mevcut olur. Alicy, sattig1 maln liiks ara¢ koltugu iire-
timinde kullamilacagini bilmiyorsa ve bilmesi gerekmi-
yorsa kararlagtirilan fiyat da géz 6niinde bulundurularak
mallar icin ortalama bir kalite belirlenir. Bu kosullara
gore sozlesmede kararlastirilmig olan miktar, kalite, tiir
ve paketlemeye uygun mal teslimi disindaki her teslim
ayipl mal teslimi olmaktadir. Bu tiir detaylarin belirlen-
memig oldugu durumlarda ise malin kullamim amacina
ve sdzlesme sirasinda belirtilmis ise 6zel kullamim ama-
cina uygun, alictya 6nceden sunulmus 6rnek kalitesinde,
uygun paketlenmis, alisilan paketleme veya alisilmisin
disinda ise malin tipine en uygun paketleme ile paketlen-
mis olmasi, malin sézlesmeye uygunlugu icin aranan sart-
lardir.® CISG'deki bu sartlar degerlendirildi§inde TBK ile
birtakim farkhiliklar goze carpmaktadir; miktar, tiir, kali-
te ve paketleme sartlar1 arasinda sadece “kalite” kosulu
TBK’da da mali ayipli mal yapan nedenler arasindadir.
Clinkii TBK uyarinca, malin eksik miktarda olmasi ayiph
ifa degil, eksik ifa olarak degerlendirilirken malin tiiriin-
de yaganan bir sorun ise aliud mal teslimi; kétiiya da daha
baskin kabul géren goriise gore ifa etmeme halidir.®

Biitiin bu benzerlikler ve farkliliklar g6z éniinde bulun-
duruldugunda, CISG’in sézlesmeye uygun olmayan mal
taniminin, TBK’daki ayipli mal tanimindan ¢ok daha ge-
nig ve kapsaml oldugu sdylenebilmektedir.
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tion regarding the quality of the goods is considered as
an aliud delivery; and as a poor delivery or a state of non-
delivery according to the accepted dominant opinion.®

When all these similarities and differences are taken
into account, it can be said that the definition of non-
conformity of goods in the CISG is much more extensive
and comprehensive than the definition of the defective
goods in the TCO.

2. Existence of the Defect or the Lack of
Conformity Before the Transference of the Risk
and the Benefit to the Buyer

The TCO and the CISG possess similar provisions on
transference of the risk and the benefit to the buyer; the
risk and the benefit transfer to the buyer with transfer
of possession, delivery of the goods according to these
two regulations.” However, there are some exceptions of
these rulesin these regulations and they are regulated in
other provisions.

3. Timely Fulfillment of the Burden of
Examination of the Goods and the Notice of the
Defect by the Buyer

The examination of the goods and notice of the defect
are burdens for the buyer who wants to exercise his elec-
tive rights, failure to perform these burdens does not
take away the liability of defect of the seller but prevents
to exercise the elective rights of the buyer.®

a. Examination

With regard to examination, the TCO rules that the buy-
er shall examine whether the goods are defective or not,
as soon as the buyer gets a chance according to the ordi-
nary course of business and if the goods are defective, the
buyer shall give notice to the seller within a reasonable
time. In situations where a defect may arise afterwards,
the burden shall be performed with the recognition of
the defect. In case the sale of goods contracts of the mer-
chants are in question, if the defect is a patent defect, the
burdens shall be performed within two days from the
delivery, while if the defect is a latent defect, the burden
shall be performed within eight days.

As for the CISG, the burden of examination is regulated
with more extensive provisions. The buyer shall exam-
ine the goods within as short a period as is possible in the

2. Ayibin veya S6zlesmeye Uygunsuzlugun,
Yarar ve Hasarin Aliciya Gecmesinden Once
Mevcut Olmasi

TBK ve CISG, yarar ve hasarin aliciya gecisi ile ilgili benzer
hiikiimlere sahiptir; iki mevzuat uyarinca da yarar ve ha-
sar, alictyya malin zilyetliginin devri, mallarin teslimi ile ge-
cer.” Ancak bu genel kurallarin iki mevzuat icin de istisna-
lar1 mevcuttur ve bagka hiikiimlerde diizenlenmektedir.

3. Alicinin Mah Gé6zden Gegirme ve Ayip
Bildirimi Kiilfetlerini Zamaninda Tamamlamis
Olmasi

Malin g6zden gecirilmesi ve ay1p bildirimi, secimlik hak-
larini kullanmak isteyen alic1 icin getirilmis kiilfetlerdir,
yerine getirilmemesi saticinin ayiptan sorumlulugunu
ortadan kaldirmamakta ancak alicinin kendisine tani-
nan se¢imlik haklarina bagvurmasini engellemektedir.®

a. Gozden gecirme

Gozden gecirme konusunda TBK, alicinin malin ayiph
olup olmadigim islerin olagan akisina gore imkdan bulu-
nur bulunmaz gézden gecirmesive mal ayipli ise saticiya
bunu uygun bir siire i¢cinde bildirmesi gerektigini hiik-
metmektedir. Ayibin sonradan ortaya cikabilecegi du-
rumlarda ise ayibin fark edilmesi ile bu kiilfetin hemen
yerine getirilmesi gerekmektedir. Tacirlerin ticari satim
sozlesmeleri s6z konusu ise maldaki ayip aciksa teslim-
den itibaren iki giin, acik degilse teslimden itibaren se-
kiz giin icerisinde kiilfetler yerine getirilmelidir.

CISG’de ise gozden gecirme kiilfeti daha ayrmtili ko-
sullar ile diizenlenmektedir. Alici, mallar1 kosullarin
izin verdigi olgiide kisa bir siirede gozden gecirmelidir.
Mallar, s6zlesme geregi taginiyorsa veya alicinin gézden
gecirme imkani olmadan taginan mallar saticinin bilgi-
si dahilinde yonlendiriliyorsa gézden gecirme mallarin
varma yerine ulagmasi sonrasina ertelenmektedir.

CISG’de gozden gecirme siiresi i¢cin kullanilan “kogsulla-
rin izin verdigi 6l¢iide kisa bir siire” ve TBK'daki “iglerin
olagan akigina gére imkan bulunur bulunmaz” ifadeleri
oldukca benzemekte, ikisinin de kapsami somut olay ba-
zinda gorevli mahkemelerin takdirine birakilmaktadir.

b. Ay1bin saticiya bildirimi

Bildirim i¢in CISG, alicinin ayibi makul bir siire icinde

ARTICLETTER|WINTER 2017



circumstances. If the goods are transported in accord-
ance with the contract or if the transported goods are
redirected in transit or re-dispatched within the knowl-
edge of the seller without a reasonable opportunity for
examination by the buyer and at the time of the conclu-
sion of the contract, the examination may be delayed
until after the goods arrive at their final destination.

The statement, “as soon as possible under the circum-
stances”, for the duration of examination in the CISG
and the statement “as soon as the buyer gets a chance
according to the ordinary course of business” in the TCO
have similarities. The scope of these two statements are
left to the discretion of the incumbent court on the basis
of concrete case.

b. Notice of defect to the seller

As for the notice, the CISG regulates that the buyer loses
the right to rely on a lack of conformity of the goods if he

saticiya, sozlesmeye aykirihigin tiirii ile beraber bildir-
medigi durumlarda, s6zlesmeye aykiriliga dayanmahak-
kini kaybettigini belirtmektedir. Ayn1 hiikiim TBK’da
makul yerine “uygun siire” kavrami karsilik bulmakta-
dir. Kavramlara iligkin olarak Danigma Konseyi'nin bir
raporunda, bahsi gecen “makul siire’nin somut olaya
gore belirlenecegi, degerlendirmede bircok farkh etke-
nin oldugu ve belirli bir siireden bahsetmenin miimkiin
olmadig belirtilmigtir.’

Her ne kadar “makul” ve “uygun siire” kavramlar: ucu
acik kavramlar da olsa, CISG’de acikca, TBK’da da kabul
edilen zaman agimi dahilinde bu kiilfetlerin yerine geti-
rilmesi icin aliciya iki yillik bir {ist limit getirilmektedir.

CISG'de ayip bildirimi herhangi bir sekil sartina tabi
tutulmamakta, taraflar dilerlerse sozlii olarak bile bil-
dirimlerini yapabilmektedirler. TBK’da da herhangi bir
sekil sartindan bahsedilememekle birlikte, Yargitay ka-
rarlarinda Ticaret Kanunu'ndaki diizenlemelere kiya-
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does not notify the seller with the nature of the lack of
conformity within areasonable time. The same provision
in the TCO corresponds to the “appropriate time” term
instead of “reasonable time”. In a report of Consultative
Council concerning the terms, it is indicated that the
“reasonable time” is determined on the concrete case,
there are various factors in determination of reasonable
time and it is impossible to mention a definitive time.®

Even though the terms “reasonable” and “appropriate”
are open-ended terms, in accordance with the statute
of limitation, two year time limit, which is also accepted
in the TCO, is brought to the buyer in order to perform
these burdens explicitly in CISG.

According to the CISG, the notice of defect is not sub-
jected to any form requirements; the parties may even
give their notices verbally. In the TCO, the form require-
ment is not regulated, however, in the decisions of the
Supreme Court, it is seen that the notice of defect is re-

Q|

sen noter, taahhiit mektubu veya telgraf ile ayip bildiri-
mi istendigi goriilmektedir.

c. Saticimin sorumsuzlugu

Alicinin maldaki ayibi veya s6zlesmedeki uygunsuzlugu
sozlesme kurulurken bildigi veya bilmeme ihtimalinin
olmadig1 durumlarda satici s6z konusu ayiptan sorumlu
tutulmamaktadir.

C. ALICININ SECIMLIK HAKLARI
1. Genel Olarak Haklarin Kullanimi

TBK uyarinca, ayipli mal s6z konusu oldugunda alici
icin dort se¢imlik hak dogmaktadir ve bu haklar satici-
nin kusurundan bagimsizdir. Bu haklarin yani sira genel
hiikiimlerden kaynaklanan bir de tazminat talebi hakk:
mevcuttur ve bu hak diger haklarla beraber kullanilabil-
mektedir. Tazminat talep hakk: ayiph veya eksik ifa ol-
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quested via notary, letter of commitment or telegraph
by virtue of the regulations of the Turkish Code of Com-
merce (“TCC”).

c. Non-liability of the seller

The seller is not liable for any lack of conformity of the
goods if at the time of the conclusion of the contract the
buyer knew or could not have been unaware of such lack
of conformity.

C. ELECTIVE RIGHTS OF THE BUYER
1. The Exercise of Rights in General

Inaccordance with the TCO, four elective rights arise for
the buyer in case of delivery of defective goods and these
rights areindependent from the seller’s fault. In addition
to these rights, there is also the right to claim damages
arising from general provisions and this right can be ex-
ercised together with other elective rights. The right to
claim compensation payment serves to cover the buyer’s
losses or damages in case of delivery of defective goods
or non-performance. This right depends on the exist-
ence of an agreement but it is independent from other
rights. In addition to below mentioned rights, buyer
has a right to claim damages with the fulfillment of the
pre-conditions, which are examination and notification
obligations. The buyer is free to exercise or not exercise
this right. However, if the contract is declared as void,
the right to claim damages cannot be exercised because
there is no valid contract and this right is contractual.

When the CISG is examined, the same regulation re-
garding the number and types of elective rights is found
under the heading of breach of contract, the right to
claim damages maintains its presence originating from
general provisions.

The differences between these two regulations are the
scope and conditions of the common elective rights they
have. In some circumstances, both of these regulations
limit the exercise of these rights by the buyer.

When the elective rights granted to the buyer pursu-
ant to the CISG and the TCO are examined, it can be
perceived that the CISG requires fundamental breach
of contract in order to be able to exercise the right to
require delivery of substitute goods and the right to re-
nege on the contract. Fundamental breach of contract

mas1 durumunda alicinin zararini kapatmasina yarayan
bir haktir. Bu hak sézlesmenin varligina bagh olmakla
beraber diger haklardan bagimsiz bir nitelige sahiptir.
Asagida sayilan haklara ek olarak zarar1 olmas: ve bildi-
rim ylikiimliiliiklerini yerine getirmis olmasi énkosulu
ile alicinin tazminat talep hakki da vardir. Alici1 bu hak-
kimi kullanip kullanmamakta serbesttir. Ancak tazminat
sozlesmeden dogan bir talep oldugu icin sézlesmeden
doniiliirse ortada sdzlesme mevcut olmayacag icin taz-
minat hakki da kullanilamaz.

CISG’e bakildiginda da se¢imlik haklarin sayisi ve tiirleri
konusunda ayn diizenlemeye s6zlesmenin ihlali baghg:
altinda rastlanmaktadir, tazminat isteme hakki burada
da genel hiikiimlerden kaynakh varligini siirdiirmektedir.

Aralarindaki farklar ise, sahip olduklar: ortak secimlik
haklarin kapsami ve kogullarina iligkindir. Tkisi icin de
bazi hallerde alicinin bu haklar1 kullanmasina sinir geti-
rilmigtir.

CISG ve TBK uyarinca aliciya taninan se¢imlik haklar
degerlendirildiginde, CISG'de TBK’dan farkli olarak;
malin ayipsiz benzeri ile degisimi ve sdzlesmeden dén-
me haklar1 kullaniirken sozlesmeye esash aykirilik
sart1 aranmaktadir. S6zlesmeye esash aykirihik CISG’in
25.maddesinde tanimlanmigtir. Bu tanima gore, satici-
nin aliciyr sozlesmeden beklemekte oldugu haklardan
onemli 6lclide yoksun birakacak bir olumsuzluga sebep
olmasi sézlesmeye esash aykirilik olusturmaktadir. An-
cak bahsi gecen olumsuz sonucun makul bir kisi tarafin-
dan da 6ngoriilebilir olmasi gerekmektedir. Esasli aykiri-
ligin tespiti icin verilen tanimin yani sira, belirli kriterler
de vardir ve bunlar CISG’de hitkme baglanmistir. Ancak
taraflar maldaki her ayibin esash aykirilik tegkil edecegi
konusunda bastan da anlagabilmektedir. Béylece kriter-
leri saglamasa da taraflarin énceden kararlagtirdiklar
bir hal de esash aykirilik hali olugturabilmektedir.

a. Ay1ipsiz benzeri ile degisim talebi

Alic1 ayipli mal teslim aldiginda, TBK hiikiimlerine da-
yanarak imkan oldugu her durumda ayipli malin, ayip-
s1z bir benzeri ile degisimi talebinde bulunabilmektedir.
Ayni imkéna bagvurulmasi icin CISG ise ii¢ kogul ileri
siirmektedir: malin ifasinin s6zlesmeye uygun olmama-
s1, sozlesmeye esasl aykirilik hali ve makul siirede degi-
sim talebinde bulunulmasi. Bu kogullarin gerceklestigi
hallerde CISG uyarinca malin ayipsiz benzeri ile degisi-
mi talebinde bulunulabilmektedir.
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is defined in the Article 25 of the CISG. According to
this definition, if the seller causes such detriment to the
buyer, which substantially deprives him from what he is
entitled to expect under the contract, this will constitute
a fundamental breach of contract. However, the detri-
mental result must also be foreseeable by a reasonable
person. In addition to the definition given for the deter-
mination of fundamental breach, there are also some
criteria and they are regulated by the CISG. However,
parties can agree on the fact that every defect of goods
will constitute a fundamental breach. Hence, a circum-
stance that was pre-determined by the parties will con-
stitute a fundamental breach even if they do not meet
the criteria.

a. Request for delivery of substitute goods

When the buyer receives defective goods, based on the
provisions of the TCO, he can demand the replacement
of the defective goods with substitute goods free from
defects. In order to invoke the same opportunity, the
CISG requires three conditions namely: non-conform-
ity of the goods with the contract, fundamental breach
of the contract and request for substitute goods within
reasonable time. When these conditions are met, deliv-
ery of substitute goods can be demanded by virtue of the
CISG.

b. Request for free of charge repair

The buyer who received defective goods can demand
repair of non-conforming goods free of charge based on
the TCO. According to the provisions of the CISG, the
buyer under the same circumstance will have the right
to request repair, if his request is accepted as “reasona-
ble”, in accordance with all the circumstances. The term
“reasonable request” refers to the seller’s substantive,
economic, physical conditions and the opportunities
the seller have. In cases where there is no reasonable re-
quest, the buyer can only demand replacement instead
of repair.

c. Request for reduction of sale price

The buyer who received defective goods can demand the
reduction of the sale price based on the provisions of the
TCO. However, if the decrease of the value of the goods
is so close to the sale price, the buyer can only invoke the
request to renege on the contract and the request of re-
placement of goods from his elective rights.!°

b. Ucretsiz onarim talebi

Ay1ipli mal teslim alan alici, TBK’ya dayanarak malin {ic-
retsiz veya karsiliks1z onarim talebinde bulunabilmek-
tedir. CISG hiikiimlerinde ise ayn1 durumdaki alic1 i¢in
kosullar dogrultusunda talebi “makul” kabul edilebilir
ise bu tiir bir talep hakkindan s6z edilebilmektedir. Ma-
kul talep kavramu ile saticinin maddi, ekonomik, fiziki
kosullar1 ve elindeki imkanlardan bahsedilmektedir. Ma-
kul bir talepten s6z edilemedigi durumlarda da alici ona-
rim yerine sadece degisim talebinde bulunabilecektir.

c. Satis bedelinin indirilmesi talebi

Ayiplimal teslim alan alici, TBK hiikiimlerine dayanarak
satis bedelinin indirilmesi talebinde bulunabilmektedir.
Ancak maldaki deger eksikligi, satis bedeline cok yakin
ise alic1 secimlik haklarindan sadece sézlesmeden don-
me ve degisim talebi seceneklerine bagvurabilmektedir.”®

CISG’e tabi olacak olan alict da TBK’da oldugu gibi s6z-
lesmeye uygun olmayan mal teslim aldiginda bu ta-
lepte bulunabilmektedir, ancak alicinin daha 6nceden
CISG’in 37. ve 48. maddesinde belirtilen eksikleri gider-
me hakkim kullanmamig olmasi beklenmektedir.

d. Sozlesmeden donme hakka

Ayiph mal teslim alan alic1 s6zlesmeden dénme hakkini
kullanmak icin TBK uyarinca, s6z konusu mal geri ver-
meye hazir olmali ve hazir oldugunu saticiya da bildir-
melidir. CISG hiikiimlerince bu hakkini kullanabilmesi
icin ise daha 6nceden de bahsedildigi {izere malin tesli-
minde s6zlesmeye esaslt bir aykirilik s6z konusu olmali
ve alic1 makul siire icerisinde sézlesmeden dénme ta-
lebini saticiya bildirmelidir. CISG kapsaminda da, ayni
TBK’da oldugu gibi s6zlesmeden dénme hakkini kulla-
nan alicinin, ifa konusunu iade ederken ifadan sagladigi
yarar1 da saticiya vermesi beklenmektedir."

2. Alicinin Hakkimi Kullanmasinin Sinirlan
a. Siire ve sekil acisindan

TBK uyarinca alicinin, saticiya ayip bildiriminde bulun-
mussa iki yillik zamanagim siiresi icerisinde secimlik
haklarindan biri ile dava agmig olmasi yeterlidir, hangi
hakkin kullanilacag: yoniinde bir bildirim icin bir siire
sartindan bahsedilmemektedir.
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The buyer who will be subject to the CISG can also make
such a request when he receives non-conforming goods,
as is the case with the TCO, however, it is required that
the buyer have not previously exercised his right to rem-
edy due to any lack of conformity situated in the Article
37 and 48 of the CISG.

d. Right to renege on the contract

According to the TCO, the buyer who receives defective
goods should be ready to return the goods in question
and notify the seller that he is ready in order to exercise
hisright to renege on the contract. According to the pro-
visions of the CISG, in order to be able to renege on the
contract, there should be a fundamental breach of the
contract and the buyer should notify the seller of his
request to renege on the contract within a reasonable
time. Within the scope of the CISG, as is with the TCO,
the buyer who exercises the right to renege on the con-
tract must return to the seller all the benefits which he
has received from the goods while restituting them."

Buna kargin CISG’de secimlik haklardan: onarim, soz-
lesmeden dénme ve degisim talepleri icin se¢im beya-
minmin makul siirede yapilmasi gerektigine yonelik bir
hiikiimle karsilagilmaktadir. Bu hiikiimdeki makul sii-
reden kasit alicinin ayip bildirimi yapmasi i¢in verilmis
olan makul siiredir.

Sekil acisindan ise yeni TBK’dan cikarilan hiikiimler
sonrasi bildirim beyaninin herhangi bir sekil sartina tabi
olmadig1 anlagilmaktadir. Ancak tacirler arasi s6zlesme-
lerde “s6zlesmeden dénme” hakkinin kullanilmasi istis-
nai bir durum tegkil etmekte ve bu sézlesmeler icin sekil
sart1 ongoriilmektedir.

CISG sekil sart1 hiikiimleri degerlendirildiginde, TBK
ile benzer bir diizenleme getirdigi goriilmektedir. An-
cak CISG’de TBK’dan farkli olarak aliciya kars tarafa ek
siire verme imkani da taninmaktadir. Eger alici, saticiya
ifa icin belirli ek siireyi vermigse se¢cimlik haklarini an-
cakbu siirenin sonunda kullanabilecektir. Ancak ek siire
gecmeden satic1 yiikiimliiliiklerini yerine getirmeyece-
ginibildirmigse alicinin bu siirenin sona ermesini bekle-
mesine gerek kalmamaktadir.
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2. Limits on Exercising the Rights of the Buyer
a. In terms of duration and form

Pursuant to the TCO, if the buyer has given a notice of
the defect to the seller, filing a lawsuit within two year-
statute of limitation period with one of his elective
rights is sufficient. There is no additional duration con-
dition which is mentioned for notifying which right will
be exercised.

In spite of that, in the CISG there is a provision which
states that, out of the elective rights for the right to re-
quest repair, the right to renege on the contract and the
right to require delivery of substitute goods, the state-
ment of selection shall be made within a reasonable time.
The reasonable time period in these provisions means
the reasonable time which has given to the buyer for no-
tifying the defect.

In terms of form, after the omitted provisions of the new
TCO, the statement of notice is not subject to any other
requirement as to form. Nevertheless, the exercise of
the right “to renege on the contract” constitutes an ex-

b. Hakimin miidahalesi

Taraflarin uyusamamasi ihtimalinde, TBK hiikiimleri
uyarinca hakimin alicimin secimlik hakkim siirlama
hakki bulunmaktadir.!? CISG’de ise hakime taraflar ara-
sindaki iligkiye boyle miidahale imkéani taniyan bir hii-
kiim bulunmamaktadir.

c. Saticimin getirdigi sinir ve saticinmin teklifi

Hem TBK’da hem de CISG’de aliciya yonelik bu sinirla-
ma, saticiya taninmig bir imkandir. TBK hiikiimlerince,
satic1 malin ayipsiz benzerini hemen vermeyi ve alicinin
zararinl hemen karsilamay teklif ettigi hallerde, alici-
nin se¢imlik haklarim sinirlayabilmektedir. CISG'de ise
buimkan vade 6ncesi ve sonrasi ayrimina tabi tutulmak-
tadir. Vade 6ncesi icin saticiya teslime kadar ayibi gide-
rebilme imkani, vade sonrasi ise karsi taraficin gecikme
veya zarar yaratmayacak bir siire zarfi icinde ayibi gide-
rebilme imkani taninmaktadir.

d. Tazminat talebi

Hem TBK hem CISG hiikiimlerinde tazminat talebinde
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ceptional case in contracts between merchants and re-
quirements as to form have been anticipated for these
contracts.

When the provisions of formal requirements in the CISG
are evaluated, it occurs that the CISG has brought along
similar regulations with the TCO. However in the CISG,
in contrary to the TCO, the buyer may grant an addition-
al period of time to the seller. If the buyer has granted
an additional period of time of reasonable length for the
performance of his obligations to the seller, the buyer
can exercise his elective rights only after the end of that
period. If the seller gives a notice that he will not be able
to perform his obligations within the granted additional
period of time, the buyer does not need to wait until the
end of that period.

b. Intervention of the judge

According to the TCO, the judge has the right to limit the
buyer’s elective rights in the event of a disagreement be-
tween the parties.!? Nevertheless, in the CISG, there is
no provision which legitimizes such intervention of the
judge to the relationship between the parties.

c. Restriction by the seller and the offer of the seller

In the TCO as well as the CISG, this restriction, which is
directed to the buyer, is an opportunity which has been
given to the seller. According to the TCO, in the event
that the seller offers the delivery of substitute goods in
replacement of any non-conforming goods and to recov-
er the damages of the buyer immediately, the seller can
limit the buyer’s elective rights. However, in the CISG,
this opportunity is subjected to the distinction of prior
to or after the date of delivery. Before the date of deliv-
ery, the seller is granted with the opportunity to remedy
any lack of conformity in the goods until the date of de-
livery while after the date of delivery the seller is granted
with the opportunity to remedy any lack of conformity
in the goods without any unreasonable delay and with-
out causing the buyer any unreasonable inconvenience.

d. Claim for damages

In the provisions of the TCO as well as the CISG, the
claim for damages does not prevent the buyer from ex-
ercising his other elective rights; they have been given to
the buyer as separate rights. This right can be exercised
with any other elective right, except for the right to re-

bulunulmasi, alicinin diger se¢imlik haklarimi kullanma-
sina bir engel teskil etmemektedir ve ayr1 bir hak olarak
aliciya sunulmaktadir. Bu hak TBK genel hiikiimlerince,
sozlesmeden dénme hari¢ her hak ile beraber kullani-
labilmekte ve saticinin kusurlu sorumluluguna dayan-
maktadir. CISG’de ise kusursuz sorumluluk kaynakli bir
tazminat talebi s6z konusudur. Bu fark, TBK uyarinca
saticinin sorumluluktan kusursuzlugunu ispatlayarak
kurtulabilecegini, CISG’e tabi saticinin ise bu tiir bir
kurtulma imkaninin olmadigini géstermektedir. Ancak
CISG hiikiimlerinde saticinin sorumluluktan kurtulabi-
lecegi bagka durumlar da diizenlenmisgtir.

Tazminat talebine iliskin olarak; CISG’e gére bu hakkin
kullanilabilmesi icin bildirim ve gozden gecirme kiil-
fetlerinin de yapilmis olmasi sarti aranmaktadir. TBK
icinse bu durum tartigmalidir ¢iinkii herhangi bir acik
hitkme rastlanmamaktadir.

3. Dava Zamanasimi

TBK hiikiimlerince ayiphi malin alicisinin acacag: her
tiirlii davada, ayip sonradan ortaya c¢iksa bile iki yillik
zamanagimi siiresi mevcuttur ve bu siire daha 6nce be-
lirtildigi tizere malin devrinden itibaren baglamaktadir.
iki yillik zamanagimi ayni zamanda alicinin ayip bildi-
riminde bulunmasi ve se¢imlik haklarini kullanabilme-
si icin de taninmisg bir siiredir. Bu siirenin tek istisnasi
saticinin agir kusurlu oldugu hallerdir. Bu hallerde za-
managimi TBK’nmin 125. Maddesi geregince on y1l olarak
kabul edilmektedir.

CISG'de zamanagimindan bahseden bir hiikme rast-
lanmamakta, bu nedenle zamanagiminin varlig1 somut
olayda gorevli olan (devletler 6zel hukuku kapsaminda)
ulusal mahkemeye bagh bir konu haline gelmektedir.

lil. CEZAi SART

A. Genel Olarak

Cezai sart CISG'de acik¢a diizenlenmemistir. Bunun
nedeniyse Anglosakson hukuku ve Kita Avrupasi hu-
kukunda tazminat ve cezai sartlarin birbirlerinden ¢ok
farkh anlayiglarla diizenlenmis olmasidir. Bu durum
nedeniyle de 6gretide ve uygulamada bu konuyla ilgili
bircok farkh goriis mevcuttur.
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nege on the contract, and it is based on fault liability of
the seller, in accordance with the general provisions of
the TCO. On the other hand, in the CISG, the claim for
damages is subject to liability without fault. This differ-
ence shows that according to the TCO, the seller may be
exempted from liability by proving his faultlessness, and
that the seller who is subject to the CISG, does not have
such an opportunity. Nevertheless, there are other cases
which the seller may be exempt from liability in accord-
ance with the provisions of the CISG.

In relation to the claim for damages, according to the
CISG, the burden to notify and examine, shall be met in
order to be able to exercise this right. According to the
TCO, this situation is questionable, because there is no
explicit provision regarding this subject.

3. Statute of Limitation

Pursuant to the TCO provisions, there is two year-stat-
ute of limitation period in every lawsuit that the buyer
of defective goods may file, even if the defect occurs af-
terwards and this period starts right after the delivery
of goods as mentioned before. The two year-statute of
limitation is also the period recognized for the buyer to
give notice of defect and exercise his elective rights. The
one and only exception for this statute of limitation is
when the seller is in gross fault. In these circumstances,
according to the Article 125 of the TCO statute of limita-
tion is considered as ten years.

There is no provision concerning the statute of limita-
tion in the CISG, therefore, the existence of statute of

B. CISG Hiikiimlerinin Uygulanabilirligi

Konuyailigkin farkh goriigler arasindaki temel ayrim ce-
zai sartlarin CISG’in kapsamina alinip alinmayacagidir.
CISG’in uygulama alanini belirleyen 4. ve 6. maddeleri
dogrultusunda, cezai sartin diizenlenmemis olmasi-
nin sonucu olarak, sdzlesmedeki cezai sart hiikiimleri
hakkinda CISG’in uygulanmayacag) yoniinde goriisler
bulunmaktadir.”® Bir diger goriise gore ise cezai sartin
CISG’in tazminatla ilgili maddelerinin kapsamina alin-
masl ve cezai sart bakimindan da CISG hiikiimlerinin
uygulanmas1 gerekmektedir. CISG ile TBK arasinda
cezai sarta iligkin farklarin 6nemi de iste bu ayrimdan
dogmaktadir. CISG'de tazminatin tek amaci olarak za-
rarin giderilmesi 6ngdriilmiistiir ve buna bagh olarak
Tiirk kanun koyucunun TBK’da cezai sart1 diizenlerken
6ngordiigii cezalandirma ve caydiricilik unsurlar: eksik
kalmigtir."* CISG ve TBK arasindaki bu farka bagli olarak
CISG’in 74. maddesi de tazminatin miktarim géyle sinir-
landirmigtir;

“Taraflardan birinin sézlesmeyi ihlali halinde éde-
necek tazminat, mahrum kalinan kar dahil olmak
lizere, thldlden dolayt diger tarafin ugradigt zararin
toplamina egittir. S6z konusu tazminat, ihlal eden
tarafin sézlesmenin kurulmast sirasinda sézlesme
thlalinin muhtemel sonucu olarak 6ngérdiigii veya o
tarihte bildigi veya bilmesi gerektigi veriler isiginda
ongormest gerektigi zarart asamaz.”*®

C. Tazminat Sorumlulugu ile Cezai Sartin iliskisi

Bir diger tartisilmasi gereken konu da eger cezai sart
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limitation becomes a matter dependent to the incum-
bent (in the scope of international private law) national
courtin the present case.

lll. PENALTY CLAUSE
A. In General

Penalty clause is not expressly governed by the CISG.
The reason of this is that in Anglo Saxon law and Euro-
pean Continental law, damages and penalty clauses are
regulated with very different understandings from each
other. Therefore, in the legal doctrine and in practice
there are many different views on this matter.

B. The Applicability of the Provisions of the CISG

The fundamental distinction between the different
views in this regard, is whether the penalty clauses will
be taken into the scope of the CISG. There are views
stating that the CISG will not be applicable to the penal-
ty clauses in contracts, as a result of the fact that penalty
clause is not regulated by the CISG according to Article
4 and 6 governing its sphere of application.”® According
to another view, penalty clauses should be taken into
the scope of the articles of the CISG related to damages,
and the provisions of the CISG should be applied with
respect to penalty clauses. The importance of the dif-
ferences between the CISG and the TCO with respect to
penalty clauses arises from this very distinction. In the
CISG, it is considered that the only purpose of claim-
ing damages is to recover the losses, whereas punish-
ment and deterrence aspects that the Turkish legislator

CISG kapsamina degerlendirilecek olur ise saticinin
CISG’in 79. maddesi uyarinca tazminat sorumlulugun-
dan kurtuldugu durumlarda cezai sartin akibetinin ne
olacagidir. Bu konuda da doktrinde iki énemli goriis
mevcuttur. Bunlardan birincisi, cezai sart bakimindan
ulusal hukukun uygulanmasi gerektigi, ikincisi ise ta-
raflarin iradesine bakilmasi ve sézlesmedeki cezai sar-
tin CISG tarafindan diizenlenen tazminatin yerine mi
yoksa ayr1 bir bor¢ olarak mi kararlagtirildiginin belir-
lenmesi gerektigi yoniindedir. Bu goériis dogrultusunda
eger cezai sart CISG'de diizenlenen tazminatin yerine
kararlagtirilmisg ise saticinin bu cezai sarttan da kurtul-
mas1 miimkiinken, cezai sart tazminata ek olarak, ayr1
bir 6deme olmak lizere diizenlenmis ise satic1 bu imkana
sahip olmayacaktir.'

IV. SONUC

Uluslararas1 mal satimi hukukuna algilmigin disinda
ve kendine 6zgii diizenlemeler getiren CISG, basta sa-
ticinin ayiptan dogan sorumlulugu olmak tizere pek cok
alanda karakteristik ve kendine 6zgii bir yap1 ortaya koy-
maktadir. Bu yapinin en 6nemli 6zelligi ise satici ve alici
arasindaki cikar dengesinin korunmaya calisilmasidir.
Tim bunlarla birlikte uluslararasi mal satimi1 hukuku-
nun yeknesaklagtirilmasi bakimindan 6nem tagimakta
ve gerek alic1 gerek satici bakimindan 6ngoriilebilir-
lik saglamaktadir. Uluslararas: ticaret hayatimin kilit
oyuncular: konumundaki pek cok iilkenin halihazirda
CISG’e taraf olmas1 goz oniinde bulunduruldugunda
Tiirkiye’nin de bu s6zlesmeye taraf olmug olmasi olum-
lu bir gelisme olarak kabul edilmelidir. B

1“United Nations Convention on Contracts for the
International Sale of Goods”

2 Yesim Atamer, Uluslararasi Satim Stzlesmelerine
iliskin Birlesmis Milletler Antlasmasi (CISG) Uyarinca
Saticinin Yokamlulikleri ve Sozlesmeye Aykiriligin
Sonuclari, istanbul 2005, s. 181-182.

3 Tuba Akcura Karaman, “Borglar Kanunu ve
Viyana Satim Antlasmasi (VSA) Cercevesinde Saticinin
Ayiptan Sorumlulugu ve Alicinin Haklari”, Galatasaray
Universitesi Hukuk Fakiltesi Dergisi Milletlerarasi Mal
Satimina lliskin Birlesmis Milletler Anlasmasinin (CISG)
Tirk Borlar Kanunu Cercevesinde Degerlendirilmesi
Sempozyumu Ozel Sayisi, istanbul 2013, 5.226,
http://dosya.gsu.edu.tr/Docs/HukukFakultesi/TR/
FakulteDergisi/GUHFD-2013 _1.pdf, Erisim: 07.11.2016.

4 Hilal Lale ilhan, “Birlesmis Milletler Viyana
Satim Sozlesmesine Gore Uluslararasi Satim

Stzlesmelerinde Saticinin Ayiba Kars) Tekefful Borcu”,

Gazi Universitesi Hukuk Fakltesi Dergisi C. XV, S.2,
Nisan 2011, s.2.

5 Ipek Yiicer Aktiirk, “Viyana Satim Stzlesmesi
Kapsaminda Saticinin Ayiptan Dogan Sorumlulugu”,
Ankara Barosu Dergisi, S.1, Ankara 2015, .217,
http://www.ankarabarosu.org.tr/siteler/
ankarabarosu/tekmakale/2015-1/06.pdf,
Erisim:07.11.2016.

6 Karaman, s.226.

7 Atamer, s. 219.

8 Atamer, s. 239.

9 CISG Advisory Council Opinion No. 2 - Examination
of the Goods and Notice of Non-ConforZmity Articles

38and 39, 16 Pace Int'l L. Rev. 377, 2004,
http://cisgw3.law.pace.edu/cisg/CISG-AC-op2.html,
Erisim: 08.06.2016.

10 TBK m.227

11CISGm.81-84.

12 Karaman, s.226.

13 Bruno Zeller, “Penalty Clauses: Are They
Governed by the CISG?”, 23 Pace Int'l L. Rev. 1

(2011), s.5.

14 Atamer, 5.425.

15 CISGm.4

16 Belin Koéroglu, “Milletlerarasi Mal Satim
Soézlesmeleri Hakkinda Birlesmis Milletler Stzlesmesi
(CISG) Madde 79 ve 80 Kapsaminda Sorumluluktan
Kurtulma”, Gazi Universitesi Hukuk Fakiiltesi Dergisi C.
XVII, S.1-2, Ankara 2013, s. 793.
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considered while regulating penalty clauses are absent
in the CISG." Based on this difference between CISG
and the TCO, the Article 74 of the CISG also limits the
amount of damages as;

“Damages for breach of contract by one party con-
sist of a sum equal to the loss, including loss of profit,
suffered by the other party as a consequence of the
breach. Such damages may not exceed the loss which
the party in breach foresaw or ought to have foreseen
at the time of the conclusion of the contract, in the
light of the facts and matters of which he then knew or
ought to have known, as a possible consequence of the
breach of contract.”

C. The Relation Between Liability for Damages
and Penalty Clause

Another issue to be discussed is what will happen to the
penalty clause in situations where the seller is exempted
from the liability for damages in accordance with the
Article 79 of the CISG in case the penalty clauses are
considered within the scope of the CISG. In the doc-
trine, there are two important views on this issue. First
of these views is that national law should be applied with
respect to penalty clauses, second one is that the will
of the parties should be taken into consideration and it
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should be determined whether the penalty clause in the
contract is agreed instead of damages regulated by the
CISG or as aseparate obligation. In accordance with this
view, if the penalty clause is agreed instead of damages
regulated by the CISG, it is possible that the seller will
be able to be exempted from the penalty clause as well,
whereas the seller will not have such an opportunity if
the penalty clause is situated as a separate payment in
addition to damages.'

IV. CONCLUSION

The CISG, which brought deviant and distinctive regu-
lations to the law of international sales of goods, has
produced a characteristic and idiosyncratic structure in
various areas, the seller’s liability of defect in particular.
The principal feature of this structure is attempting to
protect the balance of interest between the seller and
the buyer. In addition to all of these, it has importance
with respect to harmonization of the law of interna-
tional sales of goods and it provides predictability for
both the buyer and the seller. Considering the fact that
the countries, who are the key players of international
business life, are currently a party to the CISG, Turkey’s
act of ratifying this Convention should be accepted as a
positive development. B
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