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ABSTRACT

The lump sum price which is regulated under
the Article 480 of the Turkish Code of Obliga-
tions numbered 6098 (“TCO”) with the title of
“The Lump Contract Price" is a fixed price that
is agreed in advance by the employer and the
contractor for the actualization of the work
in question. It is especially used in engineer-

OZET

6098 sayill Turk Borclar Kanunu'nun (“TBK”)
480. maddesinde “Goturt Bedel” basligr altin-
da duzenlenen gotlrt Ucret, s6z konusu isin
yaplimasi icin taraflarca énceden kararlastiri-
lan bir sabit bedeldir. Goturt tcretle 6zellikle
muhendislik, tedarik ve insaat sézlesmelerinde
(“EPC Sézlesmeleri”) karsilasimaktadir.

GSI11183




-0>70

¥

ing, procurement and construction contracts
(“EPC Contracts”). Fixing a lump sum price
brings risks particularly for the contractor. To
eliminate these possible risks, the TCO pro-
vides the contractor with a number of reme-
dies if the conditions set out by the Law occur.

KEYWORDS: Lump Sum Price, TCO, Work,
Specified, Employer

I. INTRODUCTION

HE LUMP SUM PRICE WHICH IS REGULATED UNDER
the Article 480 of the TCO! with the title of
“The Lump Contract Price” is a constant,
fixed price agreed in advance in the agree-
ments between the employer and the con-
tractor. Therefore, the contractor will not be
able to demand a higher sum than the agreed lump sum
price; and likewise, the employer will not be able to pay
alower price.

It is particularly preferred in the engineering, procure-
ment and construction contracts in order to minimize
the employers’ concerns about estimating the costs.
However, the combined characteristics of these con-
tracts and thus the divergent doctrinal opinions on
which provisions should be applied for such contracts
necessitate an analysis of the contracts fixing a lump
sum price.

In this article, the concept of lump sum contract, deter-
mining the price and significant issues related to that,
the unchangeable nature of the lump sum price and
exceptional issues as to that unchangeable nature are
explained while the characteristics of lump sum price
is clarified considering its situation in engineering, pro-
curement and construction contracts.

Il. THE LUMP SUM PRICE WITHIN THE SCOPE
OF THETCO

“The contract of work” is regulated under chapter seven
of the TCO which is titled “Special Types of Obligations”.
The Articles 479, 480 and 481 of the TCO cover provi-
sions related to the payment obligation of the price in
the contract of work. Accordingly, in the Articles 481
and 482 of the TCO, the concept of “approximate price”
is articulated which applies to the contracts of work and

Yuklenici acisindan gotlru Ucret belirlenmesi
birtakim riskleri beraberinde getirir. Kanun, bu
riskleri bertaraf etmek adina, dngorulen sart-
larin gerceklesmesi halinde ytikleniciye baz
imkanlar saglamistir.

ANAHTAR KELiMEI."ER: Goturt Bedel,
TBK, Eser, Belirli, Gottirti Ucret, Is Sahibi

1. GiRIS

BK’NIN 480. MADDESINDE' “GOTURU BEDEL” BASLIGI

altinda ydiizenlenen gotiirii {icret, is sahibi

ile ytiklenici arasinda yapilan sézlesmeler-

de bagtan kararlastirilan, sabit, degismez bir

bedeldir. Bu nedenle yiiklenici, is bittikten

sonra, kararlagtirilan gotiirii iicretten daha
yiiksek bir iicret talep edemeyecek ve aym dogrultuda is
sahibi de s6z konusu gotiirii ticretten daha az bir 6deme-
de bulunamayacaktir.

Is sahiplerinin bedel belirlenmesine iligkin gelecek kay-
gilarinin minimuma indirilmesi amaciyla gétiirii ticret
o6zellikle miihendislik, tedarik ve ingaat s6zlesmelerin-
de tercih edilmektedir. Ancak bu s6zlesmelerin karma
nitelikli olmasi ve dolayisiyla hangi hiikiimlere tabi
olacaklar1 konusunda doktrinde fikir ayriliklar: olmasi,
gotiiril bedelin kararlagtirildigi sézlesmelerin incelen-
mesini zorunlu kilmaktadir.

Bu makalede gotiirii bedel kavrami, gotiirii bedelin be-
lirlenmesi ve bu konuda dikkat edilmesi gereken husus-
lar ile gotiirii bedelin degismemesi kurali ve bunailigkin
istisnalar {izerinde 6zellikle durularak incelenmekte ve
gotiirii bedelin miithendislik, tedarik ve ingaat s6zlesme-
lerindeki durumu degerlendirilerek 6zellikleri aciklan-
maktadir.

Il. TBK KAPSAMINDA GOTURU BEDEL

TBK’nin “Ozel Borg Iligkileri” baghkh yedinci béliimiin-
de “Eser Sozlesmesi” diizenlenmig olup, TBK'nin 479,
480 ve 481. maddelerinde eser sozlesmesindeki iicret
6deme borcuna iligkin diizenlemeler yer almaktadir.
Bu dogrultuda, TBK’nin 481. ve 482. maddelerinde, eser
sozlesmelerine uygulanan ve ig sahibinin bedel 6deme
borcunun yaklasik olarak belirlenebilmesini diizenle-
yen “yaklasik bedel” kavramina yer verilmistir.
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regulates the determination of the approximate scope of
the employer’s duty of paying the price.

A. The Concept of Lump Sum Price

Price can be expressed as the worth or price that can
compensate something. “The lump sum contract price”
is a type of price or cost in which the compensation of
a work is fixed in advance. “The Lump Contract Price”
which is set out in the Article 480 of the TCO is an estab-
lishment that is regulated in line with “The Lump Sum
Undertaking” which was set out in the Article 3652 of the
previous Code of Obligations (“pC0”) numbered 818.
Essentially, the lump sum price, which regulates that
the parties may fix a lump sum price in the contract by
agreeing with each other and which is situated among
the provisions of the contract of work in the TCO, is de-
fined in the Article 480 as follows:

A. Gétiirii Bedel Kavram

Bedel, bir seyin yerini tutabilen kargilik, deger ya da
fiyat seklinde ifade edilebilir. Ucret ise emegin karsili-
gidir. “Gotiirti iicret” ise bir igin karsiiginin en bagtan
toptan belirlendigi bedel tiiriidiir. TBK’nin 480. madde-
sinde diizenlenen “Gétiirti Bedel”, 818 say1il1 eski Bor¢lar
Kanunu'nun (“eBK”) 365. maddesinde? yer alan “Gotti-
rii Taahhtit” ile ayni dogrultuda diizenlenmis bir kurum-
dur. Oziinde, taraflarin aralarinda anlasarak s6zlesmede
gotiirii bedel belirleyebilecegini ele alan ve TBK’da eser
sozlesmesinin hiikiimleri arasinda yer alan gotiirii be-
del, 480. maddede agagidaki sekilde ifade edilmisgtir:

“Bedel gétiirti olarak belirlenmigse ytiklenici, eseri o
bedelle meydana getirmekle yiikiimliidiir. Eser, 6ngo-
riilenden fazla emek ve masrafi gerektirmis olsa bile
yliklenici, belirlenen bedelin artirilmasini isteyemez.
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“If the price is specified as a lump sum, the contrac-
tor has an obligation to perform the work with that
price. The contractor may not request the increase of
the specified price even if the work requires a higher
amount of labor and expenditure.

However, if the conditions which cannot be foreseen
or which can be foreseen but were not taken into con-
sideration preliminarily by the parties, hinder or ex-
tremely complicate the completion of the work with
the lump sum price specified by the parties; the con-
tractor has the right to make a request to the judge for
the contract to be adjusted to the new circumstances
and if this is not possible or cannot be tolerated by the
other party, the contractor has the right to resile from
the contract. In cases where the good faith is required,
the contractor may only use his right of termination
of contract.

Even if the work requires a lower amount of labor and
expenditure than predicted, the employer is obligated
to pay the total amount of the specified price.”

The lump sum price is a certain amount of money which,

Ancak, baslangicta ongoriilemeyen veya 6ngoriilebi-
lip de taraflarca géz éniinde tutulmayan durumlar,
taraflarca belirlenen gétiirii bedel ile eserin yapilma-
stna engel olur veya son derece gliclestirirse yiikleni-
ci, hakimden sozlesmenin yeni kosullara uyarlanma-
st isteme, bu miimkiin olmadigi veya karst taraftan
beklenemedigi takdirde sozlesmeden dénme hakkina
sahiptir. Diiriistliik kurallarimin gerektirdigi durum-
larda yiiklenici, ancak fesih hakkin kullanabilir.

Eser, 6ngoériilenden az emek ve masrafi gerektirmis
olsa bile is sahibi, belirlenen bedelin tamamini éde-
mekle ylikiimliidiir”

Gotiirii bedel, belirli ve kural olarak degismez nitelikte-
dir. Fakat TBK’nin 480. maddesinin ikinci fikrasindaki
sartlarin gerceklesmesi halinde bu bedelin degismesi
s0z konusu olabilecektir.

Gotiirii ticret belirlemek, genellikle is sahibi acisindan
avantajli bir durum yaratir. Yiiklenici ise birtakim risk-
leri géze almig olur. Ote yandan, fiyat1 gotiirii olarak
belirleyen yiiklenici, isi diisliniilenden daha az masrafla
yaparsa kari elinde tutma imkanina sahip olacaktir.
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as arule, has an unchanging nature. Notwithstanding, it
is possible for the lump sum price to change if the condi-
tions articulated in the Article 480/2 of the TCO are met.

Whereas a lump sum contract price is often advanta-
geous for the employer; the contractor takes certain
risks. However, the contractor who agreed to determine
the price with a lump sum has the opportunity to keep
the profit higher if he can complete the work at a lower
cost than estimated.

It is possible to determine a lump sum price also in the
engineering, procurement and construction contracts,
due to either their nature of “contract of work” or their
characteristics of combined contracts which at least con-
tain certain elements of contract of work.

1. Lack of Determination of the Contract Price

The legislator does not essentially require the determi-
nation of the contract price beforehand for the establish-
ment of a contract. If the price is not specified in the con-
tract, the Article 481 of the TCO shall apply which states
that:

“If the price of the work is not specified preliminarily
or is specified approximately, the price shall be deter-
mined according to the value of the work at the time
and place of its completion and to the assessment of
the expenses made by the contractor.”

Thus, if the price is not specified in the contract of work,
the determination of the price is made by taking into ac-
count the value of the work at the time and the place of
its completion and the expenses made by the contractor.
The value of the work is determined by the profit made by
the contractor in exchange of the work that he has done
and the share of the expenses consigned to the work.? In
addition to that, the expenses made by the contractor
can be defined as the materials provided by the contrac-
tor, the expenses related to the assisting people that the
contractor resort to for the work and the price paid to the
subcontractors for the completion of the work.*

2. Determination of an Approximate Contract
Price

By virtue of the Article 481 of the TCO, the rule that ap-
plies in cases where the price is not specified applies also
in cases where the price is determined approximately.

Miihendislik, tedarik ve ingaat sdzlesmelerinde, ya eser
sozlesmesi niteliginde olduklarindan ya da en azindan
eser sozlesmesinin bazi unsurlarini barindirabilen kar-
ma nitelikte s6zlesmeler olduklarindan bu sézlesmeler-
de de gétiirii bedel kararlagtirilabilir.

1. Bedelin Belirlenmemis Olmasi

Kanun koyucu eser sozlesmelerinin kurulmasi icin be-
del unsurunun 6nceden mutlaka belirlenmis olmasini
aramamaktadir. Soézlesmede bedel belirlenmemisse,
TBK’nin 481. maddesi devreye girecektir. Bu maddede
asagidaki ifadeler yer almaktadir:

“Eserin bedeli 6nceden belirlenmemis veya yaklastk
olarak belirlenmigse bedel, yapildig1 yer ve zamanda
eserin degerine ve yliklenicinin giderine bakilarak be-
lirlenir.” ifadeleri yer almaktadir.

Dolayisiyla eger sozlesmede bedel belirlenmemis ise
s6z konusu belirleme, isin yapildig yer ve zamanda, igin
degerine ve yiiklenicinin giderine bakilarak yapilir. i§in
degeri, yiiklenicinin yaptig is karsilig1 elde edecegi kar
ve o ige diisen genel giderlerin payini belirtmektedir.?
Yiiklenicinin gideri ise, isin yapilmasi i¢in yiiklenicinin
sagladigl malzemeleri, bagvurdugu yardime kisileri ve
altyiiklenicilere 6dedigi ticretleri ifade etmektedir.*

2. Bedelin Yaklasik Olarak Belirlenmesi

TBK’nin 481. maddesine gore bedelin yaklasik olarak
belirlendigi hallerde de, bedelin belirlenmedigi hallerde
gecerli olan esas gecerlidir. Buna gére, bedel isin yapildi-
g1yer ve zamanda isin degerine ve yiiklenicinin giderine
bakilarak belirlenir. Dolayisiyla bedelin netlesmesi an-
cak isin sonunda s6z konusu olacaktir.

3. Bedelin Sézlesmede Gétiirii Belirlenmis
Olmasi

Bedelin goétiirii olarak tespit edilmis olmasi, yapilacak
olan isin bedelinin 6nceden kesin olarak belirlenmis ol-
mas1 demektir.® Yiiklenici tespit yapilirken, yapacagi her
tiirli masrafi, ortaya ¢ikacak isin degerini ve kendi eme-
gini goz 6niinde tutmalidir. Bunun sebebi, TBK’nin 480.
maddesinin ikinci ve {iciincii fikralarinda da deginildigi
iizere; kural olarak, belirlenen s6z konusu bedelin isin
tamamlanmasindan sonra maliyetin igin degerinden az
yada cok olmasi halinde degistirilemeyecek olmasidir.
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Accordingly, the price shall be determined with respect
to the value of the work in the time and place of its com-
pletion and to the expenses made by the contractor.
Therefore, the price will become clearer at the end of the
work.

3. Determination of a Lump Sum Contract Price

Determination of a lump sum price means that the price
for the work to be completed has been preliminarily and
definitely determined.® For the determination of the
price, the contractor should to take into account all sorts
of expenses that he would made, the value of the work
when it’s completed and his own labor. The reason for
that is, as it is stated in the Articles 480/2 and 480/3 of
the TCO, the price specified is not subject to any adjust-
ment after the completion of the work even if the cost is
higher or lower than the value of the work determined
beforehand.

However, the provision of Article 480/2 of the TCO,
which constitutes an exception to the abovementioned
rule, is a reflection of the imprevision principle.® Accord-
ing to this principle, in case the balance of the contract
is broken to the detriment of one of the parties in such a
way that the relevant party cannot tolerate, or disappears
totally, pacta sunt servanda’ shall not be strictly applied.
This provision also constitutes a special practice of hard-
ship that is regulated in the Article 138 of the TCO. This
and other exceptions related to the unchangeable nature
of the lump sum price are explained below in detail.

Bununla birlikte, TBK’nin 480. maddesinin ikinci fikra-
sinda bu kuralin bir istisnasi niteliginde ve emprevizyon
prensibinin® yansimasi olan bir diizenleme s6z konusu-
dur. Bu prensibe gore, s6zlesmedeki dengenin taraflardan
birinin aleyhine, katlanamayacag sekilde bozulmasi veya
ortadan kalkmasi1 durumunda, ahde vefa ilkest” uygulan-
mayacaktir. Bu hiikiim ayni1 zamanda TBK’nin 138. mad-
desinde diizenlenen asir1 ifa giicliigiiniin 6zel bir goriinii-
miidiir. Gotiirii bedelin degismemesi kuralina iligkin bu
ve diger istisnalar agagida detaylh olarak aciklanmaktadir.

_B. Gétiirii Bedelin Degismemesi Kuralinin
Istisnasi

TBK’nin 480. maddesinin ikinci fikrasinda “Baglangicta
ongoriilemeyen veya ongoértilse dahi taraflarca goz 6niin-
de tutulmayan durumlar, taraflarca belirlenen gotiirti be-
del ile eserin yapilmasina engel olur veya son derece gtic-
lestirirse ytiklenici, hakimden sozlesmenin yeni kosullara
uyarlanmasin isteme, bu miimkiin olmadigt veya karst
taraftan beklenemedigi takdirde s6zlesmeden donme hak-
kina sahiptir.” ifadelerine yer verilmigtir.

Oyleyse, onceden belirlenmis gotiirii bedelin degistirile-
bilmesi i¢in 6ncelikle, 6ngoriillemeyen veya 6ngoriilebi-
lir olup da taraflarca g6z 6niinde tutulmayan, beklenme-
dik hallerin ortaya cikmasi gerekmektedir. Beklenmedik
halin varlig1 icin, s6z konusu halin ferdi olmamasi, diger
bir deyisle, genel nitelikte olmasi gerekmektedir. S6z ko-
nusu beklenmedik halin “miicbir sebep” niteligi tagima-
st sart degildir.

Beklenmedik halin mevcudiyetinden, taraflardan

1Official Gazette (0G) dated 04.02.2011 and

numbered 27836.

2 Article 365 of the pCO; “/f the parties made bunched
bargain, the contractor is bound to complete the work
for the sum agreed. Even if the work required a higher
amount of labor and expenditure than estimated,

the contractor could not demand the price to be
increased. However, if the conditions which cannot
be foreseen or could have been foreseen but are

not taken into consideration preliminarily, hinder or
complicate extremely the completion of the work with
the lump sum price fixed by the parties, the judge, with
his judicial discretion, either increase the price agreed
or terminate the contract. Even if the work emerged
with a lower amount of labor, the employer is bound to
pay the whole price.”

3 Cevdet Yavuz, Tiirk Borclar Hukuku Ozel
Hukamler, Ed. 10, istanbul 2014, p. 1043.

4 Yavuz, p. 1043.

5 Aydin Zevkliler/K. Emre Gokyayla, Borclar
Hukuku Ozel Bore lliskileri, Ed. 16, Ankara 2016, p. 527.
6 The unpredictability principle is a principle that gives
to the weak party the right to demand an adaption to
the new circumstances when the circumstances in
which the contract was concluded changes so that
the performance of the contract is not expectable
from this party in accordance with the good faith.

In the doctrine, this principle is also expressed as
“frustration of contract”.

7 Pacta sunt servandais one of the basic principles
in the contract law which explains the commitment
of the parties to the contract. As per this principle,
the parties shall perform their debts and obligations
under the contract so as specified in the time of the
establishment of the contract even if the balance

of contract is broken to the detriment of one of the
parties because of the ensuing incidents, unless this
broken balance of the contract is not bearable for one
of the parties.

8 Yavuz, p. 1045.

9 Yavuz, p. 1045.

10 Ismet Sungurbey, Medeni Hukukun

Temel Sorunlari, Ankara 2003, p. 173.

11Yavuz, p. 1045.

12 Yavuz, p. 1046.
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B. Exception of the Unchangeable Nature of the
Lump Sum Price

Article 480/2 of the TCO states that: “If the conditions
which cannot be foreseen or which can been foreseen but
were not taken into consideration preliminarily, hinder or
extremely complicate the completion of the work with the
lump sum price specified by the parties, the contractor has
the right to make a request to the judge for the contract to
be adjusted to the new circumstances and if this is not pos-
sible or cannot be tolerated by the other party, the contrac-
tor has the right to resile from the contract.”

Thus, in order for a lump sum price, which has been pre-
viously determined, to be changed, certain unexpected
occasions that cannot be foreseen or which can be fore-
seen, yet, were not taken into consideration by the par-
ties should occur. In order for an occasion to be deemed
as a contingency, it should not be caused by personal
fault or an individual case, in other words, it should be a
general problem. Yet, such contingency is not required
to constitute a “force majeure” either.

Itis not necessarily required for both of the parties to be
affected by the existence of the contingency; however,
in any case, the contingency must be unpredictable and
even if it is predictable, at least, the contingency hap-
pened tobe not have taken into consideration during the
establishment of the contract. For example; the parties
should not start the execution of a contract in a season
when many malfunctions, problems, hindrances are
likely to occur, because in this case, such problems are
foreseeable. Besides, the contingency must hinder the

ikisinin de etkilenmesi zorunlu degildir. Ancak her
haliikarda bahsi gecen beklenmedik durum, éngoriile-
mez veya 6ngoriilse dahi, sézlesmenin kuruldugu anda
dikkate alinmamis olmalidir. Ornegin; taraflarin birgok
arizanin, problemin, zorluklarin cikabilecegi bir mev-
simde igse baglamamalar: gerekir; ¢linkii bu halde bazi
sikintilarin olugabilecegi 6ngoriilebilir olacaktir. Ayrica
beklenmedik halin, taraflarca belirlenen gotiirii bedel
ile eserin yapilmasina engel olmasi veya eserin/isin ya-
pimini son derece giiclestirmesi gerekmektedir.®

Beklenmedik halin siirekli olmasi gerekmektedir. Uzun
bir siire icinde ifa edilecek bir s6zlesmede kisa siireli bir
zorluk, beklenmedik hal tegkil etmeyecektir. Ornegin,
s6zlesmenin ifasinin 5 - 10 y1l aras1 bir zaman diliminde
gerceklesecegi 6ngoriilmiis ise, bir hafta gibi kisa bir d6-
nemde ortaya ¢ikabilecek durumlar hesaba katilmayabi-
lecektir.® Ongoriillememenin belirlenmesinde, subjektif
kistas goz 6niinde bulundurulur. Diger bir deyisle, ayni
isleistigal eden normal kisilerin bu isin 6zenle degerlen-
dirilmesi konusunda ortalama gériigleri esas alimir."

En nihayetinde, beklenmedik halin ortaya ¢ikmasi yiik-
leniciden kaynaklanmamalidir; ona isnat edilememe-
lidir. Onemle belirtmek gerekir ki, bu hiikiim emredici
nitelikte degildir. Taraflarin aralarinda, bu hitkme bas-
vurulamayacagini kararlagtirmalar: miimkiindiir."”* An-
cak s6z konusu anlagsmanin gecerliligi, 4721 sayili Tiirk
Medeni Kanunu'nun (“TMK”) 23. maddesinin ikinci
fikrasindaki'® sinirlamaya tabidir.

Bu sartlar gerceklestigi takdirde hakim, yiiklenicinin
sozlesmenin yeni kogullara uyarlanmasi talebini uygun

104.02.2011 tarihli ve 27836 sayil Resmi Gazete (RG).
2 eBK madde 365; “Gotiiril pazarlik edilmis ise,
miitaahhit yapilacak seyi kararlastirilan fiata yapmaga
mecburdur. Yapilacak sey, tahmin edilen miktardan
fazla say ve masrafi mucip olsa bile, miiteahhit
bedelin arttirimasini isteyemez. Fakat evvelce
tahmin olunamiyan veya tahmin olunup ta iki tarafca
nazara alinmiyan haller isin yapilmasina mani olur
veya yapilmasini son derece iskal ederse hakim, haiz
oldugu takdir hakki dolayisiyla ya tekarriir eden bedeli
tezyit veya mukaveleyi fesheyler. Yapilacak sey,
evvelce tahmin edilen miktardan daha az bir say ile
vilcuda gelmis ise, is sahibi bedeli tamamen vermege
mecburdur.”

3 Cevdet Yavuz, Turk Borclar Hukuku Ozel
Hikiimler, Yenilenmis 10. Basl, Istanbul 2014, s.1043.

4 Yavuz, s.1043.

s.52].

5 Aydin Zevkliler/K. Emre Gékyayla, Borclar
Hukuku Ozel Borg lliskileri, 16. Basi, Ankara 2016,

6 Emprevizyon yani uyarlama prensibi; sozlesmenin
yapildig: sirada meveut olan olgularin, kendisinden
ifanin istenmesinin diriistlik kuralina aykiri

disecek bicimde taraflardan biri aleyhine degismesi
durumunda, zayif duruma diisen tarafa sézlesmenin
yeni kosullara uyarlanmasini isteme hakkini veren
prensiptir. Bu prensibi ifade etmek iizere dgretide
“islem temelinin ¢okmesi” kavrami da kullaniimaktadir.

7 Ahde vefa ilkesi veya latince adiyla pacta sunt
servanda, taraflarin s6zlesmeyle bagliigini aciklamada
kullanilan, sézlesme hukukunun temel ilkelerindendir.
Builke uyarinca taraflar, sozlesmeyle tistlendikleri
borglari ve yikiimlilikleri, kararlastirilan edimler
dengesi sonradan ortaya ¢ikan olaylar nedeniyle
degisse bile, sézlesme yapildigi anda kararlastirildig:
sekliyle ifa etmelidir; megerki karsilikli edimler
dengesindeki degisim, taraflardan biri aleyhine
katlanilamayacak dlciide bozulmus olsun.

8 Yavuz, s.1045.

9Yavuz, s.1045.

10 Ismet Sungurbey, Medeni Hukukun Temel
Sorunlari, Ankara 2004, s. 173.

11Yavuz, s. 1045.

12 Yavuz, s. 1046.
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completion of the work with the lump sum price previ-
ously determined by the parties or extremely compli-
cate the completion of the work.®

Contingency requires continuity. An impediment which
takes a short time in a contract to be performed in a long
run does not constitute a contingency. For example, if it
is projected that the performance of a contract will take
5 to 10 years, then one- week impediment may not be
considered.” While determining unpredictability, the
subjective criterion is taken into consideration.”® In oth-
er words, a diligent assessment made by those who deal
with the same kind of issues is based on."

Ultimately, the occurrence of a contingency should nei-
ther result from the contractor, nor be attributable to
him. On the other hand, it should be underlined that this
provision is not a mandatory regulation of law meaning
the parties are able to agree that this provision cannot be
resorted to."? Nevertheless, the validity of the contract is
subject to the limitation in the Article 23/2 of the Turk-
ish Civil Code numbered 4721 (“TCC”).1?

If these conditions are met, the judge may find the con-
tractor’s request appropriate for the contract to be ad-
justed to the new circumstances. In this case, the judge
may decide the price to be increased, the term for com-
pletion of the contractor’s obligations to be prolonged,
the way the execution is made to be changed, or any
other adjustments necessary. If the adjustment of the
contract is not possible, the contractor may resile from
the contract as well. Accordingly, if the good faith justi-
fies the contractor may terminate the contract.

C. The Types of the Lump Sum Price

If the parties determine the amount of the price to be
paid to the contractor in exchange for the timely and
proper delivery of the work, such price is called “total
lump sum price™*”*.

However, in “cost-plus price” which consists of the cost
of work together with a profit margin that is determined
either depending on the cost of work or as a fixed price,
the parties put their reservations regarding everykind of
increase in price and materials becoming more expen-
sive and, in a way, render the constant and unchanging
characteristic of the lump sum price more flexible.' In
this type of lump sum price, in the events that increase
in the cost like an increase in prices of materials, or in

bulabilecektir. Bu durumda, ticretin artirilmasina karar
verilebilecegi gibi; ifa siiresinin uzatilmasina, ifa seklin-
de degisiklikler yapilmasina veya durumun gerektirdigi
diger uyarlamalarin yapilmasina karar verilebilecektir.
Eger sozlesmenin uyarlanmasina imkan yoksa, yiikle-
nici s6zlesmeden de doénebilir. Bu dogrultuda, diiriistliik
kurali hakh gosterdigi takdirde, yiiklenici sozlesmeyi
feshederek de sonlandirabilir.

C. Gétiirii Bedel Tiirleri

Taraflarin, igin sézlesmeye uygun olarak zamaninda ve
ay1psiz teslimi kargiliinda miiteahhide 6denecek iicret
miktarinm 6nceden belirlemis olduklar: gétiirii bedel tii-
riine, “toptan gotiirii iicret*” denir'.

Odenecek iicret olarak isin maliyetiyle birlikte maliyete
bagli ya da sabit olarak tespit edilecek bir kar payindan
olusan “maliyet art1 g6tiirii iicret”te ise, taraflar her tiir-
lii fiyat artigina ve pahalilagmaya kargi cekincelerini or-
taya koyar ve bir bakima gotiirii bedelin sabit, degismez
niteligini esnetir.’® Bu bedel tiiriinde maliyeti artiran
durumlarda, 6rnegin; malzeme fiyatlarinda artig olma-
s, ig giicii ticretlerinin yiikselmesi ya da enflasyon duru-
munda, bedel uyarlanacaktir. Boylece, maliyet art1 go-
tiirii iicret, yaklasik bedele benzeyen bir kavram olarak
karsimiza cikmaktadir. Fakat taraflarin bedel olarak,
belirli bir kér payiyla birlikte isin maliyetinin 6denece-
gini bagtan tespit etmis olmalari; yani 6denecek bede-
lin bu anlamda kesin olarak tespit edilebiliyor olmasi,
maliyet art1 gotiirii iicreti yaklagik bedel kavramindan
farklhilagtirmaktadir.

Bunlara ek olarak, bedelin belirlenmig birim fiyatlara
gore tespit edildigi “birim fiyath gotiirii iicret” tiiriinde
ise; birim fiyatlar, s6zlesmeye gore yiiklenicinin iistle-
necegi isteki bircok is kalemi icin her yil tespit ve ilan
edilen rayicler kullanilarak gelistirilmis fiyat analizleri
sonucu bulunur.”” Bu birim fiyatlar sézlesmede karar-
lagtirilir ve yiiklenicinin yapacagi her is icin belirlenen
birim fiyatlar, isin tamami goéz 6niine alimarak carpilir
ve licret tespit edilir. Belirtmek gerekir ki, bu tip ticret
belirlemeleri genellikle ingaat sézlesmelerinde sz ko-
nusu olmaktadir.

ll. EPC SOZLESMELERI'NDE GOTURU BEDEL

i(;erisinde mithendislik, tedarik, ingaat, yonetim, iglet-
me gibi bir¢ok unsuru barindiran sézlesmeler borg¢lar
hukuku kapsaminda “isimsiz s6zlesme” olarak adlandi-
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the labor cost, or in case of inflation; the price would be
adjusted. Subsequently, cost-plus lump sum price ap-
pears as a notion which resembles to the approximate
price. Nevertheless, the fact that the parties have pre-
determined that the profit margin will be paid together
with the cost of work as the price and thus for the price
to be certain in this regard differentiate the cost-plus
price from the approximate price.

Inaddition to these, in the “unit price” in which the price
is determined according to the unit price, each unit price
is calculated with respect to the price analyses which are
developed using the rates determined and declared an-
nually for many kinds of works in the performance the
contractor would undertake.”” These unit prices are ne-
gotiated in the contract and the unit prices specified for
each work that the contractor will perform, multiply,
taking into account the whole of the work; thus the price

rilmaktadir. Bu s6zlegmeler biiyiik 6l¢cekli uluslararasi
ihalelerde, biiyiik kapsaml projelerde, ingaat islerinde
yer alir. Bu s6zlesmelerde yiiklenici miihendislik, teda-
rik ve ingaat iglerinin yerine getirilmesini'® ve proje ve
isin kalitesini garanti etme sorumlulugunu® istlenir.
Ayrica, is sahibi de, sézlesmede gotiirii ticret belirlen-
mis ise, bu bedeli, belirlenen zamanda 6deme yiikiim-
liligi altina girer.

S6z konusu isimsiz sozlesmeler, uluslararas1 mecra-
da “Engineering, Procurement and Construction Cont-
racts” olarak amilmaktadir. Sézlesmenin konusu olan
projenin niteligine ve kapsamina gore, kullamlacak
malzemelerin ve diger bir¢cok unsurun, sézlesmenin
yapisinin belirlenmesinde ve risklerin paylasilmasinda
etkisi son derece biiyiiktiir. Ayn1 zamanda, sézlesmede
belirlenecek olan bedelin tespiti de, bu anlamda 6nem
arz etmektedir.
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is calculated. It must be highlighted that these kinds of
price determinations usually appear in the construction
contracts.

lil. LUMP SUM CONTRACT PRICE IN EPC
CONTRACTS

The contracts containing elements such as engineer-
ing, procurement, construction, administration, busi-
ness management are called, in the context of the law
of obligations, “innominate contracts”. These contracts
appear in large-scale, international bids, far-reaching
projects, construction works. With these contracts, the
contractor undertakes the obligation of performance of
engineering, procurement and construction works'® and
the guarantee responsibility of the quality of the work.”
Besides, if the contract contains a lump sum contract
price, the employer undertakes the timely performance
of the payment of such price.

\.

Daha 6nce de deginildigi iizere, bu s6zlegmeler isimsiz
niteliktedir ve icerisinde TBK’da diizenlenmis cesitli
sozlesme tiplerindeki muhtelif unsurlar, kanunun 6n-
gormedigi tarzda bir araya geldiginden; bu tip sozles-
melerin karma nitelikte oldugu kabul edilmektedir. Do-
layisiyla, bu tiir s6zlesmeler kanun koyucu tarafindan
degil de, s6zlesme serbestisi prensibi uyarinca taraflarin
iradeleri neticesinde olusturulmaktadir.?** EPC Sézles-
meleri, karma s6zlesme niteliginde oldugundan, bedelin
belirlenmesi ve buna iligkin ihtilaflarda hangi hiitkiim-
lerden yararlanilacag tartismalidir.

A.EPC Siizl_esmeleri'ne Uygulanacak
Hiikiimlere lliskin Gériisler

Doktrinde, karma sézlesmelere uygulanacak hiikiimler
bakimindan sogurma/imtisas teorisi, yaratma teorisi, ge-
sitli tiplerin birbirini gotiirmesi teorisi ve birlesme teorisi
olmak iizere dort farkl goriis bulunmaktadir.
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In the international field, the abovementioned innomi-
nate contracts are referred to as EPC Contracts. The ma-
terials used and many other elements according to the
nature and the scope of the project which is the subject
ofthe contract have a substantial impact on the determi-
nation of the structure of the contract and the risk shar-
ing. The determination of the price that is to be specified
in the contract is very important as well.

As itis mentioned earlier, these contracts are of innomi-
nate character and accepted as combined contracts, for
the reason that various elements belonging to various
contract types in the TCO come together in them in a
way that the code does not regulate. Subsequently, these
contracts are not created by the legislator but by the will
of the parties pursuant to the principle of the liberty of
contract.?® Since EPC Contracts are of combined char-
acter, it is problematic that which provisions shall be
used in the determination of the price and the disputes
thereof.

A. Doctrinal Opinions on EPC Contracts as to
Applicable Provisions

There are four different views as to which provisions
shall apply to the combined contracts: The absorption
theory, the creation theory, the theory of various types set-
ting off each other and the fusion theory.

1. The Absorption Theory: According to this theory, the
provisions that apply to the whole of the contract are
those which belong to the most important element of
the contract.?

2. The Creation Theory: According to this theory the
rules belonging to any contract type shall by no means
apply to the combined contract, and if there is no appli-
cable customary law rule, by virtue of the Article 1 of the
TCC, the law that is created by the judge shall apply. The
provisions of the code shall apply to these contracts only
by analogy.*

3. The Theory of Various Types Setting off Each Other:
According to this theory; the only provisions that are ap-
plicable to the combined contracts are the general pro-
visions of the TCO.%®

4. The Fusion Theory: This theory is the one that is ac-
cepted predominantly in the doctrine and which is be-
coming popular in practice. This theory argues that for

1. Sogurma/imtisas Teorisi: Bu teoriye gore, sozlesme-
nin biitlinline uygulanacak olan hiikiimler sézlesme
icindeki en 6nemli unsura ait sézlesmeyle ilgili kurallar
olacaktir.®

2. Yaratma Teorisi: Bu teoriye gore, karma sézlesmeye
hicbir sekilde s6zlesme tipine ait kurallar uygulanma-
yacak; eger uygulanabilecek bir 6rf ve adet hukuku yok
ise, TMK’nin 1. maddesi uyarinca, hakim tarafindan ya-
ratilan hukuk uygulanacaktir. Bu sézlesmelere kanun
hiikiimleri ancak kiyasen uygulanabilecektir.??

3. Cesitli Tiplerin Birbirini Gotiirmesi Teorisi: Bu teoriye
gore, karma sozlesmelere yalniz TBK’nin genel hiitkiim-
leri uygulanabilecektir.?

4. Birlesme Teorisi: Doktrinde baskin olarak kabul edilen
ve uygulamada da yayginlagan teoridir. Bu teori, karma
sozlesmedeki her sozlesme tipine ait unsura, ilgili ol-
dugu soézlesmenin hiikiimlerinin uygulamasim ve buna
uygun hukuki sonuclarin dogmasim savunmaktadir.®
Bu dogrultuda, EPC Sézlesmeleri'nde gotiirii bedel ka-
rarlagtirilmasi halinde, gotiirii bedel eser s6zlesmesinin
bir unsuru oldugundan, bu s6ézlesmelerdeki gotiirii be-
dele iliskin ihtilaflarda, TBK’nin 480. maddesi uygulama
alani bulacaktir.

B. EPC Sézlesmeleri'nde Gétiirii Ucret
Belirlenmesinin Avantajlari

Daha 6nce deginildigi iizere, EPC Sozlesmeleri’nde ta-
raflar, licreti cesitli sekillerde belirleyebilir. Bunlar esas
itibariyla gotiirii ticret ve yaklasik iicrettir. Gotiirtii ticret
belirlenmesi halinde, yapilacak isin tamami icin baglan-
gictabir bedel belirlenir ve is sahibi sadece bu ticreti ver-
mekle yiikiimlii olur. Yaklagik {icrette ise, bedel baglan-
gictanet ve kesin degildir ancak taraflar, isin sonunda bu
bedelin netlegecegini bilmektedir.

Her bedel tiiriiniin birtakim olumlu ve olumsuz yanlari
vardir. Onceden s6zlesmenin biitiinii i¢cin gotiirii olarak
kararlagtirilan bir iicret s6z konusu oldugunda; is sahibi
isin sonucunu beklemeden 6demekle yiikiimlii olaca-
g1 licreti bilecek, biitcesini ona gére ayarlayabilecek ve
iistelik bedel ona yiiksek geliyorsa, s6zlesme yapmak-
tan kacinabilecektir. Ayrica, bedel bagtan belirli oldu-
gundan hangi taksitlerle ya da hangi 6deme plani icinde
licretin 6denecegi de diizenlenebilecektir.® Dolayisiyla,
iicret unsurunun bagtan belirli ve kesin olmas, is sahi-
binin mali giicline gére sézlesmeyi yapip yapmamasi
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each element belonging to each contract type in the
combined contract, the provisions related to the respec-
tive contract types shall apply and the relevant legal
consequences occur.* In this sense, in case the lump
sum price is determined in EPC Contracts, should any
dispute concerning the lump sum price occur, the Arti-
cle 480 of the TCO applies, since the lump sum price is
an element of the contract of work.

B. The Advantages of Specifying Lump Sum
Contract Price in EPC Contracts

Asitisalready mentioned, in EPC Contracts, the parties
can specify the price in various ways. Essentially, these

konusunda fikir vermis olacak ve ig sahibi ileride belirli
olacak ve belki de yerine getiremeyecegi bir bedel yii-
kiimliiliigt altina girme riskinden uzak durmus olacak-
tir. Bu baglamda, i sahibi ekonomik ve teknik olanaklar
nedeniyle olusacak olan maliyet risklerinden kendisi-
ni korumus olacaktir.?* Buna ek olarak is sahibi, bedeli
yiiksek bulursa sézlesme yapmaktan kacinabilecek ve
bagka bir yiikleniciyle daha uygun bir bedele anlagabil-
me imkanina sahip olacaktir. Ayrica, bedelin énceden
belirlenmig olmasi, yiikleniciye daha fazla iggiicii mas-
rafl ¢citkmamasi i¢in igin hizhi yapilmasini saglayacak ve
yiiklenici isi zamaninda bitirmeye gayret gosterecektir.
Bununlabirlikte, yiiklenicinin bedeli belirlemesii¢in ise
ait tlim plan, proje, sartname vs. belgeleri hazirlamasi
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are lump sum contract price and approximate price. In
lump sum contract price, a price is fixed preliminarily
for the whole of the work and the employer’s only obli-
gation is the payment of this price. In approximate price,
however, the price is not clear or final in the beginning,
but the parties know that the price will become clearer.

Each type of price has its own positive and negative sides.
When there is a lump sum price specified preliminarily
for the whole of the contract, the employer will be aware
of the price that he is obligated to pay without waiting
for the completion of the work, will be able to adjust his
budget accordingly and even will be able to refrain from
the contract if the price is too much for him. Further-

gerekir. Bu da yiiklenici acisindan gétiirii bedelin olum-
suz yonlerinden biri olarak goriilmektedir.”

Ozellikle igin maliyetinin belirlenen bedelden yiiksek
oldugu durumlarda, ig sahibi ac¢isindan gétiirii bedel ol-
dukca avantajli hale gelecektir. Zira ig sahibi, 6nceden
kararlagtirilan {icret ne ise, onu 6demekle yiikiimliidiir.
Is sahibinin soézlesmede kararlagtirilan bedelin daha
listiinii ya da azin1 6demesi gibi bir durum s6z konusu
degildir. Bu sebeple is, 6ngoriilenden fazla emek, masraf
gerektirmis olsa bile; is sahibi, s6zlesmede kararlagtiri-
lan bedeli 6demekle yiikiimlii olacaktir.

Maliyetin bedelin altinda kalmasi1 durumunda ise; yiik-
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more, as the price being specified preliminarily, it will be
possible to arrange the installments or the payment plan
according to which the price is to be paid.*® As a result,
as the price being specified initially the employer would
have an idea whether he should undertake the obliga-
tions arising from the contract, taking into account his
financial resources; and the employer would have the
chance to avoid risking the performance of the payment
of the price which is to be determined later on and which
he may perhaps default on. In this sense, the employer
would be able to protect himself from the financial risks
arising from economic and technical distress.?® Also, the
employer can refrain from contracting if he finds the
price too high and will have the possibility to reach an
agreement with another contractor who offers a more
suitable price. Additionally, presetting the price prelimi-
narily enables the work to be completed much faster in
order to prevent the cost of labor-force to increase, thus
the contractor will make greater effort to complete the
work duly. Besides, in order for the contractor to deter-
mine the price, he needs to prepare every plan, project,
agreement, etc. regarding the work and this is regarded
as one of the negative aspects of the lump sum price
which makes the contractor lose time.”

The lump sum price will be much more advantageous
to the employer especially in circumstances where the
cost of the work exceeds the price because the employer
is obligated to pay the sum that is fixed preliminarily. It
is not possible for the employer to pay either a higher
sum or a lower sum than the one which is specified in
the contract. Thus, the employer will be obligated to pay
the price that is fixed in the contract even if the work re-
quired a higher amount of labor and cost.

lenici avantajli konumdadir. Yine de, isin meydana
getirilmesi siirecinde, iste kullanilacak malzemelerin
bedeli, isgiicii ticreti artabilir ya da cesitli 6ngériilme-
mis masraflar ¢ikabilir.?® Ek maliyetler ve masraflar sz
konusu ise, yiiklenici katlanmak zorunda kalacaktir.
Aym zamanda, s6zlesmenin bedeli bir déviz kurundan
belirlenmigse, bu kurun Tiirk Liras’na kars1 deger kay-
bedip kazanmasi da, bu bedelin degismesinde etkili ol-
mayacaktir. Ornegin; Amerikan Dolar1 olarak belirlen-
mis sozlesme bedelinde, Tiirk Lirasi deger kaybedecek
olursa, yiiklenicinin yararina; aksi halde ise, i sahibinin
yararina bir durum s6z konusu olacaktir.

IV. SONUC

Gotiirii bedel, is sahibi ile yiiklenici arasinda ise bagla-
madan 6nceden kesin ve belirli bir miktar olarak karar-
lagtirilan iicret olup, TBK'da eser s6zlesmesi hiikiimleri
arasinda yer almaktadir. Ucretin, gétiirii bedel olarak
saptandiktan sonra degistirilmesi miimkiin olmayp, is
sahibi belirlenen iicreti 6demekle yiikiimliidiir. Bununla
birlikte kanun, bu noktada bir istisna 6ngérmiigtiir. Bag-
langicta 6ngoriilemeyen veya 6ngoriilebilip de taraflarca
g6z oniinde tutulmayan durumlar, eserin taraflarca be-
lirlenen gotiirii bedel ile yapilmasina engel olur veya son
derece giiclestirirse yiiklenici, hakimden s6zlesmenin
uyarlanmasini talep edebilecek, bu miimkiin degil ise
sozlesmeden donebilecektir. Ayrica diiriistlitk kuralina
aykir1 olmadig takdirde s6zlesmeyi feshedebilecektir.

Gotiirii bedelin, 6zellikle ingaat s6zlesmelerinde rastla-
nan ii¢ ¢esidi vardir. Bunlar, toplam gétiirii {icret, mali-
yet art1 gotiirii ticret ve birim fiyath gotiirii ticrettir. Top-
lam gotiirii iicrette belirlenen bedel sabitken, maliyet

13 TCC Art. 23/2; “Nobody can give up his/her
freedoms or illegally restrain them.”

14 Also known as “Stipulated Sum Contract”.

15 Sena Sekerci, Anahtar Teslimi insaat
Sozlesmesi, Baskent University Social Sciences
Institute, Master Thesis, Ankara 2010, p. 80,
http://docplayer.biz.tr/17592123-Anahtar-teslimi-
insaat-sozlesmesi-yuksek-lisans-tezi.html,

Last Access: 12.07.2016.

16 Joseph A. Huse, Understanding and Negotiating
Turnkey and EPC Contracts, Second Edition,
Freshfields, Paris 2013, p. 11.

17 Sekereci, p. 84.

18 Phill Loots/ Nick Henchie, Worlds Apart: EPC
and EPCM Contracts: Risk Issues and Allocation,
November 2007, p. 6., http://docplayer.biz.tr/1455713-
Yeni-ihale-duzeninde-pratik-teklif-fiyati-belirleme-
yontemi.html, Last Access: 16.06.2016.

19 Loots/ Henchie, p. 15.

20 Oktay, p. 263.

21 Yavuz, p.28 by transfer, Erdem Kuntalp, Karisik
Muhteval Akit, Ankara 1971, p. 127.

22 Yavuz, p.28 by transfer, Haluk Tandogan, Borglar
Hukuku - (Ozel Borg lliskileri, c.1-1, Ed. 4,

Istanbul 1988, p. 75.

23 Yavuz, p.28 by transfer, Kuntalp, p. 127.

24 Yavuz, p.28 by transfer Tandogan, p. 74.

25 Huse, p. 19.

26 Murat Kuruoglu, insaatcilar icin Yeni fhale
Diizeninde Pratik Teklif Fiyati Belirleme Yontemi,
Istanbul Technical University Graduate School of
Science Engineering and Technology, Master Thesis,
Istanbul 2003, p. 14, http://docplayer.biz.tr/1455713-
Yeni-ihale-duzeninde-pratik-teklif-fiyati-belirleme-
yontemi.html, Last Access: 16.06.2016.

27 Kuruoglu, p. 14.

28 Huse, p. 10.
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In case the cost remains lower than the price, this time,
the contractor would be in the advantageous position.
After all, in the process of the performance, the price of
the materials to be used in the work, the cost of labor-
force can increase or various unpredictable expenses
can occur.”® If additional cost and expenses are in ques-
tion, the contractor has to bear the consequences. If the
price is specified as an exchange rate, the increase or de-
crease of the value of this rate against the Turkish Lira
would not have an impact on the price. For instance, if
the contract price is specified as USD, and Turkish Lira
loses its value, it would be beneficial to the contractor
and vice versa.

IV. CONCLUSION

The lump sum price is a kind of price that is preset by
the employer and the contractor as a specified and final
sum prior to the beginning of the work. It falls among
the provisions of the contract of work in the TCO. After
determination of a lump sum price, the price cannot be
changed and the employer is obligated to pay the speci-
fied price. However, the TCO makes an exception here.
If the conditions which cannot be foreseen or which can
be foreseen but have not been taken into consideration
preliminarily, hinder or complicate extremely the com-
pletion of the work with the lump sum price specified
by the parties, the contractor has the right to make a
request from the judge that the contract be adjusted to
the new circumstances and if this is not possible, he can
resile the contract. Also, he can terminate the contract if
itis not contrary to good faith.

There are three types of lump sum price which usually

art1 gotlirli licrette bu bedelin degistirilebilecegi sakh
tutulur. Birim fiyath gotiirii iicrette ise, iglerin degeri
birimsel olarak tespit edilir ve buna gore toplam bedel
saptanir.

Gotiirtt bedelin sikca kullanmildigy EPC Soézlesmeleri
tek bir sézlesme altinda diizenlenen isimsiz sézles-
melerden olup; karma sozlesme niteligindedir. Karma
sozlesmelere hangi hiikiimlerin uygulanacagina iliskin
olarak dort farkli goriis mevcuttur. Bunlar sogurma,
yaratma, cesitli tiplerin birbirini gétiirmesi ve birlesme
teorisidir. Baskin olarak kabul edilen birlesme gorii-
siine gore, her sdzlesme tipine ait unsura, ilgili oldugu
sozlegsmenin hiikiimlerinin uygulanmasi gerekir. Buna
gore bu s6zlesme tiirtinde gotiirii {icret kararlagtirildi-
g1 takdirde, eser s6zlesmesindeki gotiirii bedel hiikmii
uygulanacaktir.

EPC Sozlegmeleri'nde gotiirii bedelin kararlagtirilmasi-
nin olumlu yénleri vardir. Isin bedelinin en bagtan ke-
sin ve net bir sekilde belli olmasi is sahibinin bu iicreti
temin edip edemeyecegine iligkin mali giiclinii tartmasi
acisindan oldukc¢a 6nemlidir. Boylece is sahibi, mali gii-
cline glivenmiyorsa sozlesme yapmaktan kacinabilecek
ve bedelin sonradan belirlenmesine iliskin anlagsmaya
imza atip sonradan mali giicliniin yetmeyecegi bir iicre-
ti ifa etmekle yiikiimlii olma riskini bertaraf etmis ola-
caktir. Ayrica, bedelin maliyetin altinda kalmasi halinde
ise; is sahibi olduke¢a avantajli hale gelecektir. Aksi halde
de, yiiklenicinin lehine bir durum s6z konusu olacaktir.
Bunlarin yani sira yiiklenici, isi zamaninda yapmaya
gayret gosterecek; ortaya cikan her tiirlii masrafa kendi-
si katlanacak ve gotiirii ticret digindaki ek masraflarin, ig
sahibinden talep edilmesi miimkiin olmayacaktir. B

13 TMK m. 23/2; “Kimse 6zgirliklerinden vazgegemez
veya onlari hukuka ya da ahlaka aykiri olarak

17 Sekerci, s. 84.

18 Phill Loots/ Nick Henchie, Worlds Apart: EPC

Hukuku - Ozel Bore liskileri, c.1-1, 4. Basi, Istanbul
1988, s.75.

sinirlayamaz.”

14 “Ongérilen Sozlesme Bedeli” olarak da ifade
edilmektedir.

15 Sena Sekerci, Anahtar Teslimi insaat Sézlesmesi,
Baskent Universitesi Sosyal Bilimler Enstitiisi, Yiksek
Lisans Tezi, Ankara 2010, s. 80, http://docplayer.biz.
tr/17592123-Anahtar-teslimi-insaat-sozlesmesi-
yuksek-lisans-tezi.html , Erisim: 12.07.2016.

16 Joseph A. Huse, Understanding and Negotiating
Turnkey and EPC Contracts, Second Edition,
Freshfields, Paris 2013, s. 11.

and EPCM Contracts: Risk Issues and Allocation, Kasim
2007, s. 6, http;//docplayer.biz.tr/1455713-Yeni-ihale-
duzeninde-pratik-teklif-fiyati-belirleme-yontemi.html,
Erisim: 16.06.2016

19 Loots/ Henchie, s. 15.

20 Saibe Oktay, Isimsiz Stzlesmelerin Gegerlilig,
Yorumu ve Bosluklarinin Tamamlanmasi, IHFM, C. LV,
1996, s. 263, www.journals.istanbul.edu.tr/iuhfm/
article/download, Erisim: 16.06.2016.

21Yavuz, s.28'den naklen, Erdem Kuntalp, Karisik
Muhtevali Akit, Ankara 1971, s. 127.

22 Yavuz, s.28'den naklen, Haluk Tandogan, Borclar

22 Yavuz, s.28'den naklen, Kuntalp, s. 127.

24 Yavuz, s.28'den naklen, Tandogan, s. 74.
25Huse, s. 19.

26 Murat Kuruoglu, Insaatcilar icin Yeni lhale
Diizeninde Pratik Teklif Fiyati Belirleme Yontemi,
istanbul Teknik Universitesi, Fen Bilimleri Enstitiistl,
Yiksek Lisans Tezi, Istanbul 2003, s. 14, http://
docplayer.biz.tr/1455713-Yeni-ihale-duzeninde-pratik-
teklif-fiyati-belirleme-yontemi.html, Erisim: 16.06.2016
27 Kuruoglu, s. 14.

28 Huse, s. 10.
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appear in construction contracts. These are total lump
sum contract price, cost-plus price, unit rate price.
While the set price is constant in the total lump sum
contract price; in cost-plus price it is often reserved that
the price can be changed. In unit rate price, however, the
value of each work is determined with respect to a unit
price; and the total price is calculated accordingly.

EPC Contracts are innominate contracts organized
under a single contract and have the characteristics of
combined contracts. There are four different theories
as to which provisions shall apply to the combined con-
tracts. These are the absorption theory, the creation the-
ory, the theory of various types setting off each other and
the fusion theory. According to the fusion theory which
is widely accepted; for each element belonging to each
type of contract in the combined contract, the provi-
sions related to the respective contract type shall apply.
In this sense, if the lump sum contract price is deter-
mined in this type of contract, the provision of the lump
sum price in the contract of work shall apply.
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