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ABSTRACT

The validity conditions of a non-competition
agreement, which is signed between the em-
ployer and the employee and applied after the
termination of the employment agreement, are
regulated under the Turkish Code of Obliga-
tions as mandatory rules. In this article, the
aforementioned conditions and the way to in-
corporate these conditions into non-competi-
tion agreements are examined.
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OZET

Isveren ve isci arasinda akdedilen ve is stzles-
mesi sona erdikten sonra uygulanan rekabet
yasagl sozlesmesinin gecerlilik kosullart Ttrk
Borclar Kanunu'nda diizenlenmis ve bu sart-
lar emredici olarak belirlenmistir. Bu makalede
sz konusu kosullarin neler oldugu ve rekabet
yasag sézlesmelerine bu kosullarin nasil dahil
edilmesi gerektigi incelenmistir.

ANAHTAR KELIMELER: Rekabet Yasag
Sozlesmesi, Musteri Cevresi, Is Sozlesmesi,
Uretim Sirlari, Faaliyet Alani
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I. INTRODUCTION

MPLOYEE’'S DUTY OF LOYALTY TOWARDS THE
employer, which exists during the term of em-
ployment agreement, is a liability’ determined
by the Labor Law? and the Turkish Code of
Obligations (“TCO”).® The non-competition
obligation, which becomes applicable after

the termination of the employment agreement as it is

agreed by the employee and employer, constitutes the
subject of the article.

The provisions regarding the prohibition of competition
are regulated under the TCO between the Articles 444
and 447. Accordingly, the parties may insert a non-com-
petition clause into an employment agreement or ex-
ecute a non-competition agreement while employment
agreement is in force to be applied after the termination
of the employment agreement.

In the first chapter of the article, the validity conditions
for the establishment of a non-competition agreement
will be assessed and the limitations of non-competition
agreement will be mentioned in the following chapter.
In the last chapter of our article, the intervention of the
judge to the non-competition agreement will be men-
tioned and general evaluation of the article will take
place.

Il. THE VALIDITY CONDITIONS FOR THE
ESTABLISHMENT OF A NON-COMPETITION
AGREEMENT

The employee and the employer may execute a valid
non-competition agreement by inserting a clause into
the employment agreement or by making a separate
non-competition agreement apart from the employ-
ment agreement, pursuant to the restrictions deter-
mined in the Articles 444 and 445 of the TCO.

Non-competition agreement shall be valid in the event
that the employee has the capacity to act when the
agreement is signed; the requirement of written form
is fulfilled; the employee has the opportunity to obtain
information regarding the employer’s client portfolio,
production secrets or works and activities of employer
within the employment relationship and if there is a
possibility to cause substantial damage to the employer
by using such information. Since these conditions are
mandatory, it should be investigated, in every concrete

1. GiRIS

SCININ i$ SOZLESMESININ DEVAM ETTiGi SUREDE iSVERENE
kars1 olan sadakat borcu, Is Kanunu' ve Tiirk Borclar
Kanunu? (“TBK”) kapsaminda isci i¢in belirlenmis
bir yiikiimliiliiktiir.* Makalemizin konusunu ise, igci
ve igverence kararlagtirilmasi halinde iscinin ig s6z-
lesmesinin sona ermesi akabinde uygulanmaya bag-
lanacak olan rekabet etmeme borcu olugturmaktadir.

Is sézlesmesi sonra erdikten sonra gegerli olmak iizere
taraflarca kararlagtirilabilecek olan rekabet yasagini dii-
zenleyen hiikiimler TBK’nin 444 ila 447. maddeleri ara-
sinda yer almaktadir. Buna gore taraflar, is sdzlesmesi
icerisine bir rekabet yasag1 kaydi koyarak veya is sozles-
mesi devam ederken rekabet yasag1 sézlesmesi diizenle-
yerek bu hususu hiikiim altina alabilir.

Calismanin ilk béliimiinde rekabet yasag1 sozlesmesinin
kurulmasinin gecerlilik kogullar ele alinacak olup, takip
eden boliimde rekabet yasagi sdzlesmesine getirilen si-
nirlandirmalardan bahsedilecektir. Makalemizin son
boliimiinde ise, hakimin rekabet yasag1 s6zlesmesine
miidahale hakkina deginilecek ve makalenin genel de-
gerlendirmesi yer alacaktir.

Il. REKABET YASAGI SOZLESMESININ
KURULMASININ GECERLILIK KOSULLARI

Isci ve igveren, TBK’nin 444 ve 445. maddelerinde be-
lirlenmis olan simnirlar igerisinde, is s6zlesmesine bu
hususta bir kayit koyarak veya is sozlesmesinden ayr1
bir sdzlesme akdederek gecerli bir rekabet yasagi sozles-
mesi yapabilir.

Rekabet yasagl sozlesmesinin yapildig1 sirada iscinin
fiil ehliyetine sahip olmasi, yazili sekil sartina uyulmus
olmasi, is¢inin is iligkisi kapsaminda igverenin miigteri
cevresi veya iiretim sirlar1 ya da igverenin yaptig isler
hakkinda bilgi edinme imkaninin olmasi ve ayni1 zaman-
da bu bilgilerin kullanilmasinin igverene énemli bir za-
rar verme ihtimalinin bulunmasi halinde rekabet yasagi
sozlesmesi gecerli kabul edilebilecektir. Bu sartlar em-
redici olup, her somut olay bu sartlar kapsaminda ayr1
ayr1 degerlendirilecektir. Bu noktada belirtmek isteriz
ki, s6z konusu sartlardan birinin bile saglanmamuisg ol-
masl halinde rekabet yasag) sézlesmesi gecersiz sayila-
caktir.* Yasada 6ngoriilen bu kosullarin varligina iligkin
ispat ylikii ise isverendedir.’
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case, whether they are fulfilled. At this point, we would
like to point out that even if one of the abovementioned
conditions is not fulfilled, the non-competition agree-
ment shall be considered invalid.* The burden of proof
regarding the existence of these conditions, which are
regulated by law, is borne by the employer.®

In addition to the above-mentioned conditions, there
should not be any special regulation® preventing the
non-competition agreement to be made between the
employee and the employer or the subject of the em-
ployment relationship should not fall within the scope
of the occupational groups that personal skills and
qualifications have importance (e.g. coiffure, doctor).’
We should also note that, as argued by some scholars,
since non-competition agreements restricts the right to
work and constitutes one of the strictly bonded personal
rights in nature, they cannot be regulated under collec-
tive employment agreements.®

Yukarida sayilan sartlara ek olarak, rekabet yasag: soz-
lesmesinin gecerli olabilmesi i¢in, isveren ile isci arasin-
da rekabet yasag1 sézlesmesini yapilmasini engelleyen
herhangi bir 6zel kanunun bulunmamasi® ya da yapilan
isin doktorluk, kuaforliik gibi kisisel yetenek ve niteligin
o6nemli oldugu meslek gruplarindan olmamasi gerek-
mektedir.” Son olarak belirtilmelidir ki, doktrindeki kimi
yazarlar tarafindan savunuldugu iizere, rekabet yasagi
sozlesmeleri nitelik itibariyle ig¢inin ¢alisma hakkim si1-
nirlayan ve kisiye siki sikiya bagl haklardan oldugundan
toplu is s6zlesmeleri altinda diizenlenemeyecektir.®

Ne var ki, taraflarin kararlagtirmis olduklar1 rekabet
yasaginin yukaridaki sartlar: tagimas1 durumunda bile,
hakimin somut olaymn durum ve kosullarini TBK’nin
445. maddesinde belirtilen siirlandirmalar cerceve-
sinde degerlendirme yetkisi bulunmaktadir. Boylelikle
hakim, hakkaniyete uygun olarak, somut olayin nitelik-
lerini ve isciye rekabet yasag1 s6zlesmesini akdetmesi
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Nonetheless, even if prohibition of competition meets
the abovementioned conditions, the judge has the au-
thority to evaluate the concrete case and its conditions
within the restrictions determined under the Article
445 of the TCO. Thus, the judge may fairly restrict the
scope or term of the prohibition of competition by tak-
ing into consideration the facts of the concrete case and
whether or not a payment is made in return to the em-
ployee for execution of a non-competition agreement.’

A. The Employee’s Legal Capacity to Contract

The employee should have the legal capacity to enter
into a contract pursuant to the provisions of the Turk-
ish Civil Code in order to make a valid non-competition
agreement. Accordingly, the employee shall be able to
execute a non-competition agreement only if he has the
capacity in terms of age and mental ability and if he/she
isnotunderlegal disability. In case lack of these features,
the non-competition agreement shall be null and void.
Thus, the condition of “employee’s capacity to contract”
is stated clearly under the Article 444 of the TCO. In this
context, even if an adult employee who has legal and
mental abilities approves the non-competition agree-
ment that is concluded when he/she was not adult, the
agreement in question will not become valid. In such a
case, a new non-competition agreement has to be made
right after the employee becomes legal adult.”

B. Being in Conformity with Form Requirements

In principle, unless stated otherwise in the agreement,
the employment agreement is not subject to written
form requirement.” However, according to the Article
444 of the TCO, since non-competition agreement con-

karsiliginda bir bedel 6denip 6denmedigini g6z oniinde
bulundurarak taraflarca kararlagtirilmis olan rekabet
yasagini, kapsami veya siiresi bakimindan sinirlandir-
maya tabi tutabilir.’

A. iscinin Fiil Ehliyetine Sahip Olmasi

Rekabet yasag1 sozlesmesi yapacak olan isci, Tiirk Me-
deni Kanunu hiikiimlerine gore fiil ehliyetine sahip ol-
malidir. Buna gore isci, ayirt etme giiciline sahip, kisith
degil ve resit ise rekabet yasag1 s6zlesmesi akdedebile-
cektir. Iscinin bu 6zelliklerden birine sahip olmamasi
durumunda rekabet yasag1 sozlesmesi batil olacaktir.
Nitekim TBK madde 444’te iscinin “fiil ehliyetine sahip
olmas1” kosulu acikea belirtilmigstir. Bu kapsamda, ayirt
etme giiciine sahip ve kisith olmayan fakat heniiz resit
olmamus iscinin, resit olmadig) sirada yapmis oldugu
rekabet yasag1 sdzlesmesine resit olduktan sonra icazet
vermesi, s6z konusu s6zlesmeyi gecerli hale getirmeye-
cektir. Bu halde, iscinin regit olmasi akabinde yeniden
rekabet yasag1 s6zlesmesi akdedilmesi gerekecektir.®

B. Sekil Sartina Uyulmus Olmasi

Kural olarak, aksine sdzlesme hiikmii olmadikea is soz-
lesmesi yazili sekle tabi degildir."! Ancak rekabet yasagi
sozlesmesi, TBK'min 444. maddesi geregince, icerigi
itibariyle iscinin aleyhine getirilmis bir yapmama bor-
cunu konu aldi§indan, ig¢inin menfaatinin korunmasi
amaciyla, is¢cinin rekabet yasaginin kapsami konusunda
bilgilendirilmesi i¢in adi yazih sekle tabi tutulmustur.'
Bu nedenle yazih sekil sartina uygun olarak yapilmamisg
bir rekabet yasag) s6zlesmesi gecerli say1lmayacaktir.

Rekabet yasag1 sozlesmesinde borg altina giren taraf ge-
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Sozlesmesinin Gecerlilik Kosullar”, TBB Dergisi,
V.87, 2010, p. 326.

5 Turkish Civil Law Numbered: 4721, 0G dated
08.12.2001, numbered 24607, Art. 6.

6 Law on the Regulation of Relations Between

Employers and Employees in Media Sector Numbered:
5953, 0G dated 20.06.1952, numbered 8140, Art. 13/2.

7Manav, p. 342.

8 Manav, p. 328-329.
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13 TCO, Art. 14.

14 Siizek, p. 371.

15 Kazim Yiicel Dénmez, iscinin Borclari,

Ankara 2000, p. 236.

16 TCO, Art. 12- Unless otherwise provided, the
validity of agreements does not bind any form. The
form that is set forth in the Law for the agreements,
as arule, is the validity form. The agreements which
are concluded by not complying with the set forth form
shall not be effective.

17 Supreme Court ACC, dated 27.02.2013, numbered
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18 Savas Taskent/Mahmut Kabakel, “Rekabet
Yasa@ Sozlesmesi”, Mess Sicil Is Hukuku Dergisi,
December 2009, p. 34.
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stitutes a nonperformance obligation in nature, which
is brought against the employee, the agreement should
meet simple written form requirement in order to in-
form the employee about the scope of prohibition of
competition for protecting his/her benefits.’? In this re-
spect, anon-competition agreement which has not been
concluded in written form shall be invalid.

Due to the fact that the employee usually incurs liability
under a non-competition agreement, it is sufficient to
only have the signature of employee.”* We would like to
point out that, the non-competition agreement must be
signed by the employee personally; it cannot be regulat-
ed by an internal regulation or directive.* Nevertheless,
in the event that the employer undertakes an obligation
as well, (e.g. payment of an amount to the employee in
consideration of non-competition) both parties must
sign the agreement.”® Besides, with respect to the form
requirements, such agreement shall be subject to the
Art. 12 ff of the TCO.'¢

C. Establishment of a Valid Employment
Relationship Between the Parties

In order for the application of the Article 444 ff of the
TCO, a valid employment relationship should exist be-
tween the employer and the employee. In principle, pro-
hibition of competition shall be effective after the termi-
nation of the relationship. Itis not possible to determine
prohibition of competition before the establishment or
after the termination of the employment agreement.”
In such a case, the employer will not have a benefit
which deserves protection.’®

nellikle isci oldugundan, s6zlesmede iscinin imzasinin
olmasi yeterli olacaktir.”® Bu noktada vurgulamak isteriz
ki, iscinin sahsen rekabet yasag1 s6zlesmesini imzalama-
s1 sart olup, rekabet yasaginin i¢ yénetmelikle veya yo-
nerge ile diizenlenmesi miimkiin degildir."* Ancak, igve-
renin bir kars1 edim ylikiimliiliigii altina girmesi halinde
(6rnegin: iscinin rekabet etmeme borcu altina girmesi
karsihiginda isciye bir miktar para 6denmesi) rekabet
yasag1 sozlesmesinde igverenin de imzas1 aranacaktir.’®
Bunun disinda gekil sart1 ile ilgili olarak bu sézlesme
TBK m. 12 vd. hiikiimlerine tabi olacaktir.'®

C. Taraflar Arasinda Gegcerli Bir is fliskisinin
Kurulmus Olmasi

TBK m. 444 vd. hiikiimlerinin uygulanabilmesi i¢in isci
veigveren arasinda gecerlibir ig iligkisi bulunmalidir. Ku-
ral olarak, rekabet yasagl is iligkisinin hitamindan sonra
hiikiim ifade edecek olup, gecerli is iligkisine bagh olarak
kararlagtirilacak rekabet yasaginin is sézlesmesi kurul-
madan 6nce veya sona erdikten sonra kararlagtirilmasi
miimkiin degildir."” Ciinkii bu durumda igverenin korun-
maya deger bir menfaati oldugu séylenemeyecektir.'®

D. isverenin Korunmaya Deger Hakh Bir
Menfaatinin Varhig

Rekabet yasag) sozlesmesi yapilmasindaki amag, is¢inin
ig iligkisi sirasinda igle ve/veya isyeri ile ilgili edindigi
bilgilerin, is iligkisi sona erdikten sonra igverene rakip
olabilecek ve igveren ile ayni alanda faaliyet gosteren
isletmelerde kullanilmasinin énlenmesi ve bu nedenle
igverenin ugrayabilecegi zararin bertaraf edilmesidir.

TBK m. 444/2°de rekabet yasaginin kapsamina iligkin
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D. Existence of a Rightful Benefit of the Employer

The aim of making a non-competition agreement is to
prevent the employee from using the information re-
garding the work and/or workplace obtained during
the employment relationship, after the termination of
that relationship, in the firms carrying out business in
the same field and which might be a competitor of the
employer and thus, to eliminate the damage that the em-
ployer might suffer.

With regard to the scope of prohibition of competition,
the Article 444/2 of the TCO states as follows; “Competi-
tion provision shall be valid only if the business relation-
ship provides the employee with an opportunity to acquire
information about the client portfolio or production se-
crets or business activities done by the employer and use of
such information has the potential of causing a substan-
tial damage to the employer.”

olarak; “Rekabet yasagi kaydi, ancak hizmet iligkisi is¢iye
miisteri cevresi veya iiretim sirlart ya da igverenin yapti-
g1 isler hakkinda bilgi edinme imkdni sagliyorsa ve ayni
zamanda bu bilgilerin kullanilmasi, igverenin 6nemli bir
zararmna sebep olacak nitelikteyse gecerlidir.” hitkmii ge-
tirilmigtir.

Rekabet yasag1 sozlesmesi, is¢inin ekonomik olarak
simirlandirilmasina yol acacagindan, ancak igverenin
hukuken hakli bir menfaati olmasi halinde rekabet ya-
sag1 sozlegmesi yapilabilecektir. Bu nedenle, kendisiy-
le rekabet yasag1 sozlesmesi akdedilecek olan iscilerin
bulunduklar: mevkiin, is ve/veya isyeri ile ilgili edine-
bilecekleri bilginin niteliginin somut olaya gore de-
gerlendirilmesi gerekmektedir.”” Bu kapsamda, is¢inin
miisterileri tanimasi veya iiretim sirlarimi ya da igvere-
nin yaptig1 isler hakkinda bilgi sahibi olabilecek bir ko-
numda bulunmasi, is sdzlesmesinin sona ermesinden
sonra, iscinin faaliyetlerinin, isverenin 6nemli bir za-
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Since non-competition agreement economically limits
the employee, it can only be made if the employer has a
legitimate interest. Therefore, the position of the con-
tracting employees and the quality of the information
which may be obtained by the contracting employee
regarding work and/or workplace has to be assessed in
accordance with the conditions of a concrete case.”” In
this regard, employee’s acquaintance with customers or
being in a position that would allow him/her to know
the employer’s business secrets or activities, constitute
apresumption with regard to the existence of a possibil-
ity that the employee’s activities may cause a substantial
damage to the employer after the termination of the
contract . The circumstances that may cause a substan-
tial damage to the employer within the scope of the TCO
are examined in detail below.

1. The Employee’s Acquaintance with the
Employer’s Client Portfolio

Client portfolio is a group consisting of person or per-
sons who purchase the goods or services that produced
or marketed by an enterprise within more or less regular
business connections.? The client portfolio does not in-
clude the persons to whom goods and services are sup-
plied by the employer for only once.

Within the scope of prohibition of competition, the em-
ployee’s position has to allow him/her to penetrate into
the employer’s client portfolio and to know individual
characteristics of the customers and their needs.?? Hav-
ing knowledge only about the names and titles of cus-
tomers does not mean that the employee may cause the
employer to incur a loss. Also, the employee’s acquaint-
ance with the client portfolio and his/her use should be
qualified to cause a significant loss for the employer.*
In other words, the employee has to obtain an economic
benefit for his/her own account by using the client port-
folio acquired from his/her former employer, and there-
fore a decrease should take place in client portfolio and
business activities of his/her former employer. Apart
from that, in cases where the client portfolio is formed
by the employee’s personal skills and knowledge (e.g.
coiffeur and doctors), it is justifiably argued that non-
competition agreements concluded with these persons
are not valid.>*

rarina sebep olma ihtimalinin varhigina iligkin bir kari-
ne olusturmaktadir.®® Asagida TBK kapsaminda hangi
hususlarin isverenin 6nemli bir zarara ugramasina yol
acabilecegi detayli olarak incelenmektedir.

1. iscinin isverenin Miisteri Cevresini Tanimasi

Miisteri cevresi, bir isletme tarafindan iiretilen ya da
pazarlanan mal veya hizmetleri az ya da ¢ok diizenli bir
ticari iligki cercevesinde satin alan kisi veya kisilerin
olusturdugu topluluktur.” Isverenin yalnizca bir kere-
ye mahsus olarak iirtinlerini veya hizmetlerini sundugu
kisi veya kisiler miisteri cevresi anlamina gelmez.

Rekabet yasagi kapsamindaiscinin, bulundugu pozisyon
geregi isverenin miisteri cevresine niifuz etmis olmasi,
miigterilerin kisisel 6zelliklerini ve ihtiyaclarim bile-
bilecek durumda olmas: gerekmektedir.?* Sadece miig-
terilerin isim veya unvanlarim biliyor olmasi, is¢inin
igverenin zarara ugramasina yol acabilecegi anlamina
gelmez. Ayn1 zamanda ig¢inin miigteri ¢evresini tani-
mas1 ve kullanmas: igveren nezdinde 6nemli bir zarara
yol acacak nitelikte olmalidir.?® Diger bir deyisle, isci,
eski igvereninden edindigi miisteri ¢evresini kullana-
rak kendi hesabina ekonomik bir menfaat elde etmeli ve
eski igverenin miisteri cevresinde ve dolayisiyla islerin-
de bir azalma meydana gelmelidir. Bundan ayr olarak,
ornegin, kuaforler veya doktorlarda oldugu gibi miisteri
cevresinin bizzat ig¢cinin yetenegi ve bilgisiyle saglanmig
oldugu durumlarda bu kigilerle yapilan rekabet yasag:
sozlesmesinin gecersiz oldugu isabetli olarak ileri siiriil-
mektedir.**

_2. iscinin Uretim Sirlarina ve isverenin Yaptigi
Islere Vakif Olmasi

Rekabet yasagi kapsaminda, ig¢inin, igverenin {ire-
tim sirlarina veya igverenin yaptigi isler hakkinda bilgi
edinme olanaginin bulunmas: ve bu bilgilerin igverenin
6nemli derecede zararina yol agma potansiyelinin bu-
lunmasi gerekmektedir. Bu noktada incelenmesi gere-
ken husus, neyin iiretim sirr1 veya igverenin yaptig1 isin
kapsamina girip girmediginden ¢ok; bu bilgilerin reka-
bet yasag1 kapsamina alinabilecek derecede 6nemli olup
olmadiginin tespit edilmesidir. Kanunen diizenlenmis
bir tamim olmamakla beraber {iretim sirr1 doktrinde Sii-
zek tarafindan, “isletmeyle ilgili, stmirli bir cevre tarafin-
dan bilinen, bagkalari tarafindan kolaylikla égrenileme-
yecek, sakli kalmasinda igverenin hakli bir menfaatinin
bulundugu olgular”® olarak tammlanmugtir. Isverenin is
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2. The Employee’s Acquaintance with the
Production Secrets and Works of the Employer

For the appliance of prohibition of competition, the em-
ployee should have opportunity to obtain information
related to the work done by the employer or the pro-
duction secrets. In either situation, the aforementioned
information should have the potential of causing a sub-
stantial damage to the employer. At this point, it is more
important to identify whether the information is crucial
enough to be assumed within the scope of non-competi-
tion rather than to determine which part of the informa-
tion is classified as the production secret or in the scope
of work done by the employer. Although the concept of
production secret is not defined by law, Stizek suggested
the following doctrinal definition; “facts that are related
with the business, known by a limited community, would
not be reached by outsiders easily, whose confidentiality
would serve to a just benefit of the employer.”? The fol-
lowing can be cited as an example to the business secrets
of employer; production technologies, ingredients of a
special product, organization of the business which is
not known by everyone, sources of raw materials, credit
sources, calculation plans and techniques of the invest-
ment and balance sheet.?

Itisnotrequired that the employee had actually reached
the aforesaid information, it is sufficient if the employee
has a position where he/she can acquire the production
secret due to his/her work. For that reason, as it cannot
be expected from non-skilled employees or employees
who work in low levels to be able to obtain production
secrets or information about the works of the employer.
In such a case it is assumed that the employer does not
have a benefit deserving protection and thus, the em-
ployer cannot conclude non-competition agreements
with these kinds of employees.*” Likewise, the employer
cannot conclude a non-competition agreement with
employees who possess information that can be known
by everyone.? Supreme Court stated in a decision® that

sirlarina 6rnek olarak; iiretim teknolojileri, 6zel bir tirii-
niin icerigi, isletmenin herkes tarafindan bilinmeyen
organizasyonu, hammadde kaynaklari, kredi kaynaklari,
yatirim bilanc¢o hesaplama plan ve teknikleri gibi konu-
lar verilebilir.

Iscinin, is iligkisi icerisinde bulundugu pozisyon gere-
gi yukarida tamimlanan retim sirrina vakif olabilecek
konumda olmasi yeterlidir, bu bilgileri fiilen 6grenmis
olmasi zorunlu degildir. Bu nedenle niteliksiz veya alt
kademede calisan iscilerin s6z konusu iiretim sirlari-
na veya igverenin yaptig iglere dair bilgiye vakif olmasi
beklenemeyeceginden, bu kisilerle yapilacak rekabet
yasagl sozlesmelerinde isverenin korunmaya deger hak-
I1 bir menfaati olmadig farz edilmekte ve bu kisilerle re-
kabet yasag1 s6zlesmesi yapilmasinin 6nii kapatilmakta-
dir.*” Aymi sekilde, herkes tarafindan bilinmesi miimkiin
olan bilgileri haiz iscilerle de rekabet yasag: s6zlesmesi
yapilamayacaktir.?® Yargitay’in bir kararinda® “iscinin
renk teknisyeni olarak calistig, iscinin kendi mesleki bilgi
ve deneyimi ile sektérde faaliyet gésteren pek cok firmada
az ¢ok bulunabilecek bilgilerin, benzer iiretim teknikleri-
nin rekabet yasagiyla korunacak is sirlarindan da olma-
digr” belirtilmistir.

Isverenin is sirlarinin korunmasindaki menfaati ile isci-
nin mevcut bilgi ve kabiliyetlerini kendi ¢ikarina kullan-
masindaki menfaatinin dengelenmesi gerekmektedir.
Bu denge is sirlarina vakif olan iscinin igveren ile aymi
faaliyet alaninda ig sirlarim kullanarak rakip bir isletme
acmasl veya rakip bir isletmede ¢alismasi halinde bozu-
labilecektir.** Bu durumda igverenin korunmaya deger
hakli bir menfaatinin varligindan s6z edilebilecektir.

3. Onemli Bir Zarara Ugrama ihtimali

Iscinin vakif oldugu is sirlarinin kullanilmas: isvere-
nin énemli bir zarara ugrama ihtimaline yol agmaldir.
“Onemli zarar”dan kastedilen ise dogabilecek zararin
etkisinin biiyiik olmas1 ve kolaylikla giderilemeyecek

19 Supreme Court ACC, dated 22.09.2008, numbered
E. 2008/9-517, K. 2008/566.

20 Demirtas, p. 91.

21Taskent/Kabakcl, p. 27.

22 Taskent/Kabakel, p. 27.

23 Baskan, p. 118.

24 Siizek, p. 373.

25 Siizek, p. 372.
26 Siizek, p. 372.

28 Baskan, p. 119.

27 Taskent/Kabake, p. 25.

29 Supreme Court, 11 C.C., dated 06.05.2015,
numbered E. 2014/18207, K. 2015/6420.

30 Demirtas, p. 93.

31Taskent/Kabaket, p. 28.

32 Manav, p. 341.

33 Supreme Court, 11 C.C., dated 19.10.2015,
numbered E. 2015/9892, K. 2015/10660.
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“since the employee served as a color technician; data that
can be possessed by most of the firms that carry on busi-
nesses in the sector and can be reached by the employee
through his professional knowledge and experience and
similar manufacturing techniques do not fall within the
scope of work secrets that are protected by prohibition of
competition.”

Interest of the employer in preserving the business se-
crets should be balanced with the interest of the em-
ployee in benefiting from his/her existing knowledge
and skills. This balance can be distorted if the employee,
who obtained the business secrets of his/her employer,
starts a competing business in the same field of activ-
ity by using the business secrets acquired from his/her
former employer, or starts to work in a competing enter-
prise.® In this circumstance, it is possible to argue that
the employer has an interest which is worth protection.

3. The Possibility of Suffering Substantial
Damage

The use of business secrets obtained by the employee
should cause the employer to suffer substantial damage.
The notion of “substantial damage” means the possible
damage the impact of which is gross and not easily re-
coverable. For instance, in the situations that limit the
business opportunities of the entity, and cause a dra-
matic decrease in the number of orders, it can be argued
that there is substantial damage.® One of the most im-
portant reasons of the above-mentioned criteria is to
protect the employee. The possibility of the employer to
suffer “any kind of damage” is not sufficient for conclud-
ing a non-competition agreement.*?

With respect to the “possibility of suffering substantial
damage”; it is important to emphasize that, it is not nec-
essary to be suffered actual, material or moral damage
by the employer. Existence of the possibility of suffer-
ing such damage is sufficient and it shall be determined

diizeyde olmasidir. Ornegin, isletmenin is yapma ola-
naklarmi smirlandiran, siparis sayisinda ciddi bir dii-
siise sebep olabilecek hallerde 6nemli bir zararin varh-
gindan soz edilebilir. Boyle bir dl¢iit getirilmesinin en
onemli sebeplerinden biri iscinin korunmasidir. Isvere-
nin “herhangi bir zarar”a ugrama ihtimali rekabet yasag1
sozlesmesinin yapilabilmesi icin yeterli degildir.*

Isverenin “énemli bir zarara ugrama ihtimali” {izerinde
incelenmesi gereken diger husus ise igverenin somut,
maddi veya manevi bir zarara ugramasinin gerekmedigi;
zarara ugrama ihtimalinin bulunmasinin yeterli oldugu-
dur. Boyle bir ihtimalin olup olmadig1 somut olayin sart-
larina goére belirlenecektir. Yargitay bu hususa iligkin bir
kararinda,® “...rekabet yasagt kayd: karsisinda, isverenin
somut bir zarara ugramast gerekmemekte olup, is¢inin
yaptigt is nedeniyle edindigi bilgileri, calismaya basladi-
g1 baska bir rakip isletmede kullanarak davact isverene
onemli él¢iide zarar verme ithtimalinin bulunmast yeterli-
dir..” seklinde karar vermisgtir.

Ilaveten, 6nemli zarar kavrami rekabet yasaginin ihlali
sonucunda hesaplanacak olan tazminatin kapsami baki-
mindan da dikkate alinir.

lll. REKABET YASAGI SOZLESMESININ
SINIRLANDIRILMASI

Taraflar rekabet yasag1 s6zlesmesinin hiikiim ve gartla-
rmin belirlenmesinde tam ve mutlak serbestiye sahip
degildir. Kanun koyucu, TBK madde 445’te bu hususun
simirlarini cizmigtir. Buna gore sézlesmenin hukuken
gecerli olabilmesi i¢in rekabet yasaginin siire, yer ve is-
lerin tiirii bakimindan sinirlandirilmasi gerekmektedir.
Bu odlciitlerin yaninda rekabet yasagy, iscinin ekonomik
gelecegini hakkaniyete aykiri olarak tehlikeye diisiire-
cek bicimde diizenlenmemeli, is¢inin calisma hakkinive
sozlesme 6zgiirliigiini elinden almamalidir. Bu neden-
le, s6z konusu 6lc¢iitlerin somut olayin sartlarina, érne-
gin iscinin konumuna, maddi durumuna uygun olmasi

19 Yargitay H.G.K., T. 22.09.2008, E. 2008/9-517,
K. 2008/566.

20 Demirtas, s. 91.

21Taskent/Kabaket, s. 27.

22 Taskent/Kabakel, s. 27.

23 Baskan, s. 118.

24 Siizek, s. 373.

25 Siizek, s. 372.
26 Siizek, s. 372.

28 Baskan, s. 119.

27 Taskent/Kabakel, s. 25.

29 Yargitay 11. H.D., T. 06.05.20715, E. 2014/18207,
K. 2015/6420.

30 Demirtas, s. 93.

31Taskent/Kabaket, s. 28.

32 Manav, s. 341.

33 Yargitay 1. H.D. T. 19.10.2015, E. 2015/9892,
K. 2015/10660.

GSII175




-0>70

13/

according to the facts of the concrete case. Supreme
Court’s decision in a relevant case® is as following; “...it
is not required for the employer to suffer a tangible dam-
age against the competition clause while the possibil-
ity of the employee causing a considerable damage to the
employer by using the information he/she gained during
the performance of his/her job in a competitor company
which the employee is employed, is sufficient...”

Additionally, the notion of substantial damage is taken
into consideration with regard to the scope of compen-
sation that will be calculated as a result of the breach of
prohibition of competition.

lil. LIMITATION OF NON-COMPETITION
AGREEMENT

Parties do not have full and absolute freedom in deter-
mination of the scope of terms and conditions of a non-
competition agreement. Lawmaker demarked the con-
tractual freedom of the parties in the Article 445 of the

gerekmektedir.®* Aksi takdirde, yapilan rekabet yasag:
sozlesmesi gecerli olmayacaktir. Rekabet yasag sozles-
mesinin gecerli kabul edilebilmesi icin ayrica m. 445
kapsaminda getirilen sinirlamalarin s6zlesme metninde

el

iscinin anlayabilecegi sekilde acik¢a belirtilmis olmasi
gerekmektedir.

A. Siire Bakimindan Sinirlandirma

Eski Borclar Kanunu déneminde bu hususta net bir siire
belirtilmediginden, taraflarin rekabet yasagina iligkin
belirleyebilecekleri siire, hakim tarafindan somut ola-
yin sartlarina ve hakkaniyete uygun olarak belirlenmek-
teydi. Yargitay bu donemde genellikle en fazla bir ya da
birkac yili agmayacak sekilde rekabet yasag 6ngoriilebi-
lecegini, aksi durumun is¢inin ekonomik anlamda yiki-
mina neden olabilecegi goriisiinii benimsemisgtir.>

Yeni TBK déneminde ise, m. 445/1 uyarinca rekabet
yasagl sdzlesmesinin 6zel durum ve kosullar disinda iki
yult asamayacagt acikea diizenlenmigtir. Rekabet yasagl,
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TCO. In order to make a legally valid non-competition
agreement, it has to be limited in terms of time, place
and type of works. Along with these limitations, non-
competition agreement should not be regulated in such
amanner to risk the economic future of the employee in
an unjust way and limit the right to work and freedom
of contract of the employee. For above-mentioned rea-
sons, the terms of the contract have to be in conformity
with the facts of the concrete case, namely the position
and financial situation of the employee.** Otherwise, the
non-competition agreement will be invalid. Besides, in
order to have avalid non-competition agreement, the re-
strictions stated under the Article 445 have to be under-
standably and clearly stated in the text of the agreement.

A. Limitation in Terms of Duration

Since a certain time was not stipulated in the former
Code of Obligations, the duration may be settled by par-
ties with regard to non-competition obligation used
to be decided by judge pursuant to the circumstances

is¢cinin ekonomik gelecegi ile isverenin menfaatleri ara-
sindabir denge kurularak ve Tiirk Medeni Kanunu mad-
de 2’de diizenlenen objektif iyi niyet kurallar1 dikkate
alinarak, hakkaniyete uygun bicimde zaman itibariyle
smirlandirilmahidir. Anilan iki yillik siire, is s6zlesme-
sinin sona erdigi tarihte baslayacak olup, rekabet yasa-
gimin gecerli olacag: siire belirlenirken, is¢cinin yasak
kapsami diginda kalan bir iste ¢alisma imkaninin olup
olmadigina da bakilmalidir.? Ote yandan kanun madde-
sinde anilan iki yillik siire, rekabet yasag1 s6zlesmeleri-
nin siire bakimindan sinirlandirilmasinin genel kuralini
olusturmakta olup, 6zel durumlarda bu kuralin istisnasi
taninabilecektir.®” Doktrinde 6zel durumlar i¢in, iscinin,
igverenin iiretime iligkin teknik ig sirlarimi haiz olmasi
veya list diizey yonetici olmasi gibi durumlar 6rnek ve-
rilmektedir.*®

B. Yer Bakimindan Sinirlandirma

i§(;i aleyhine getirilecek olan rekabet yasaginin yer ba-
kimindan smirlandirilmasi zorunludur. Bu baglamda
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of the concrete case and equity. In that period, the Su-
preme Court often was of the opinion that non-com-
petition agreements could not exceed one year or a few
years, otherwise it could cause economic devastation of
the employee.®

On the other hand, the Article 445/1 of the new TCO
explicitly stipulates that a non-competition agreement
shall not exceed 2 years, except in special circumstances
and conditions. Prohibition of competition should be
equitably limited with regards to time by taking the
rules of objective good faith set forth under the Article 2
of the Turkish Civil Code into account and by establish-
ing a balance between the employer’s benefits and the
employee’s economic future. The mentioned two years
period shall commence on the termination date of the
employment agreement. While determining the period
of non-competition agreement, whether the employee

rekabet yasagl, cografi bir bolge, sehir veya isverenin fa-
aliyet alani ile sinirlandirilmalidir. Bu sinirlama belli bir
yerlesim yeri gosterilerek yapilabilecegi gibi, mesafe bil-
dirimi seklinde de yapilabilir. Burada 6nemle iizerinde
durulmasi gereken husus ise, bu sinirlamanin igverenin
fiilen faaliyetlerini yiiriittiigii alan1 agamamasidir.*

Bu konuda tartigmali olan hususlardan biri ise rekabet
yasaginin tiim Tiirkiye icin 6ngoriiliip goriilemeyecegi-
dir. Yargitay kararlarinda cok genis bir cografi alani veya
tiim Tiirkiye’yi kapsayan rekabet yasag1 s6zlesmelerinin
gecersiz oldugunu kabul etmektedir. Yargitay bir kara-
rinda* “..rekabet yasagi Tiirkiye ve islerin tamami y6-
niinden ongoriildiigiinden, iscinin ekonomik geleceginin
hakkaniyete aykurt olarak tehlikeye diistirecek nitelikte
oldugu, hizmet sézlesmesinde ongoriilen rekabet yasagi
ve yasaga aykirilik nedeniyle ddenecedi 6ngériilen cezai
sartin TBK’nin 445. Maddesi karsisinda gecersiz oldu-
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has an opportunity to work in a job that does not fall
within the scope of prohibition of competition, should
be taken into consideration.® Besides, two years period
set forth by the aforementioned provision is the general
rule of time limitation to non-competition agreements;
exceptions to this rule may be brought in special cir-
cumstances.*” Scholars exemplify these circumstances
as follows; the employee has knowledge regarding the
employer’s technical business secrets on production or
the employee is a senior manager.*®

B. Limitation in Terms of Territory

The prohibition of competition to be brought against
an employee must be limited with a territory. In this
regard, prohibition of competition should be limited to
a geographical area, city or field of activity of the em-
ployer. This limitation can be set either by indicating a
specific residential area or setting a distance. It is utterly
important to emphasize that this limitation cannot ex-
tend beyond the fields of activity of the employer.*

It is controversial whether prohibition of competition
can be set forth all across Turkey or not. According to
the decisions of the Supreme Court, non-competition
agreements that cover a very wide geographical area or
all of Turkey shall be invalid. The Supreme Court stated
in a decision that;** “...as non-competition agreement is
set forth for all Turkey and for all fields of activities, it
can unfairly damage the economic future of the employee,
the prohibition of competition set forth under the service
agreement and the penal clause anticipated for the breach
of prohibition of competition is invalid according to the
Article 445 of the TCO...”. On the other hand, another
doctrinal view suggests that, prohibition of competition
set forth against the employee which covers all across
Turkey, and accordingly which obliges the employee to
work outside of Turkey or in another field, shall only be
possible if the scope of the regulation is very narrow in
terms of time and subject matter of the work.* Yet, it is
important to underline that the employee’s knowledge,
which was gained in the field of activity in many years,
and whether the mentioned work is the only work that
the employee can carry out should be taken into con-
sideration. Such prohibition of competition should not
endanger the economic future of the employee.**> Addi-
tionally it should be noted that, in one of its decision, the
Supreme Court** deemed a clause regarding the prohi-
bition of competition that covers all Turkey valid, since
the employer accepts to pay a price, namely counter

gu.” belirtilmistir. Ote yandan doktrinde yer alan diger
bir goriise gore, is¢i aleyhine tiim Tiirkiye’yi kapsayacak
sekilde rekabet yasag1 6ngoriilmesi ve boylece Tiirkiye
disinda veya bagka bir faaliyet alaninda c¢alismak duru-
munda birakilmasi ancak siire ve igin tiirii bakimindan
cok dar kapsaml bir diizenleme ile miimkiin olabile-
cektir* Fakat unutulmamaldir ki, boylesi bir rekabet
yasagl, iscinin y1llar boyunca rekabet yasagina konu olan
faaliyet alaninda edinmigs oldugu birikim ve yaptig isin
onun yapabilecegi tek is olup olmadig1 da goz oniine
alinmali ve ekonomik gelecegini tehlikeye diisiirme-
melidir.*? Buna ek olarak belirtilmelidir ki, Yargitay bir
bagka kararinda,*® taraflar arasindaki sézlesmede igve-
renin, rekabet yasagim kabul etmesi kargisinda isciye
bir bedel, yani karg1 edim 6demeyi kabul ettigi bir olay-
da, tiim Tiirkiye’yi kapsayan bir rekabet yasagini ayakta
tutmugtur.

Yargitay’in bir bagka kararinda,* satis sorumlusu olarak
calisan iscinin, I¢ Anadolu, Marmara ve Ege Bolgeleri
dahilinde isveren sirketle ayni faaliyet alaninda caliga-
mayacagina iliskin rekabet yasag1 sozlesmesi “...is¢inin
iktisaden mahvina sebep olacak diizeyde genis bir alani
kapsadigindan yukarida agiklanan ¢calisma 6zgiirliigiine,
akit serbestisine iligkin yasal diizenlemelere aykirt olup
bu nedenle cezai sarta iligkin s6zlesme hiikmiiniin batil
sayilmast gerekmektedir...” gerekgesiyle gecersiz sayl-
mugtir.

C. Konu Bakimindan Sinirlandirma

i§gi aleyhine getirilen rekabet yasaginin, igverene ait fa-
aliyet alani ve igcinin mesleki bilgisi ile simirlandirilmasi
gerekmektedir.** Igverenin faaliyet alanindan kasut, is-
letmenin esas s6zlesmesinde yer alan faaliyet alam ol-
may1p, isletmenin fiilen faaliyetlerini yiiriittiigii alandir.
Yine de rekabet yasaginin konusu, igverenin fiili olarak
yuriittiigli faaliyet alam ile degil, iscinin o isletmedeki
pozisyonu ve yapmakta oldugu somut géreviyle sinirl
kalmalidir. Bu noktada rekabet yasagi ihlalinin tespi-
tinde, iscinin i s6zlesmesi sona erdikten sonra caligtig
igletmede fiilen faaliyet gosterdigi alanin da tespit edil-
mesi gerekmektedir.

Yargitay’in bu husustaki goriigiine iligkin kararda*® “re-
kabet yasagimin igverene ait iglerden hangisi ya da han-
gileri ile sinirlandirildigi net bicimde belirlenmelidir.
Ozellikle sirketlerin ticaret siciline kayit sirasinda faali-
yet alanlarmin genis tutuldugu iilkemizde, is¢inin biitiin
alanlarda ¢calismasiin sinirlandirilmast miimkiin olmaz,
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performance to the employee in return for acceptance
of the non-competition clause.

In another decision,** the Supreme Court deemed a
non-competition agreement, which stipulated that the
employee who worked as a sales representative shall
not work in the territory of Central Anatolia, Marmara
and Aegean regions in the same business field with the
employer company, void due to the following reason;
“..as the scope covers a wide area that will exterminate
financial future of the employee, it is incompatible with
legislative regulations with regard to freedom of contract
and freedom of employment and therefore the provision of
agreement regarding penal clauses has to be deemedvoid.”

C. Limitation in Terms of Subject

A non-competition agreement has to be limited with the
field of activity of the employer and professional knowl-
edge of the employee.* The field of activity of the em-
ployer does not mean the field stated in the articles of as-
sociation of the company; it is the field that the company
carries out its actual activities. Nevertheless, the subject
of the non-competition agreement should not be limited
with the actual field of activity of the employer, should
be limited by the position of the employee and his/her
concrete duty in the enterprise. At this point, in order
to determine the breach of non-competition, the field
in which the employee is actually working in the com-
pany that he/she is employed after his/her employment
agreement is terminated should also be clarified.

In another relevant decision* of the Supreme Court, it
is stated that “the profession/s of the employer that is sub-
Ject to the restriction of the non-competition should be de-
termined clearly. Especially in our country, because of the
registration of companies to the trade registry with a wide
scope of field of activity, it is not possible to limit the work-
ing of the employee in the whole field of activity of the com-

iscinin isverene ait isyerinde yapmakta oldugu igle dogru-
danilgilive igverenin asil faaliyet alanina giren igler baki-
mundan béyle bir simirlama getirilmelidir.” denmektedir.

Ancak, iscinin mesleki gelecegini 6nemli 6lciide sinir-
landiran bir rekabet yasag: sarti, isverenin hakli men-
faatlerinin korunmasi i¢in olmazsa olmaz nitelikte ol-
madig siirece dlciisiiz kabul edilir.*” Bir bagka deyisle,
isverenin hakl menfaatinin korunmasi vazgecilmez ol-
dugu takdirde, iscinin aleyhine getirilen rekabet yasag:
sartl, is¢inin ekonomik gelecegini 6nemli 6l¢iide sinirla-
yabilecektir.

IV. REKABET YASAGINA HAKIMIN MUDAHALESI

Kural olarak, hakim re’sen taraflarin akdetmis olduklar:
sozlesmelere miidahalede bulunmaz. Ancak, s6zlesme
taraflarindan birinin gii¢siiz pozisyonda bulunmas: ya
da s6zlesmenin borclu taraf icin ¢cok agir sartlar 6ngor-
mesi ve kanunda hakime bu hususta bir miidahale yet-
kisi verilmesi durumunda sézlesme hiikiimleri hakim
tarafindan sinirlandirilabilecektir.

TBK m. 445/2’de “Hakim, asurt nitelikteki rekabet yasa-
ging, biitiin durum ve kogullar serbestce degerlendirmek
ve isverenin tistlenmis olabilecegdi karst edimi de hakkani-
yete uygun bicimde g0z éniinde tutmak suretiyle, kapsa-
mut veya stiresi bakimindan stmirlayabilir.” denmektedir.
Yukaridaki paragrafta da degindigimiz iizere, hakim bu
madde kapsaminda rekabet yasag1 s6zlesmesini, tarafla-
rin durum ve kosullarini ve ig¢inin rekabet yasagini ka-
bul etmesi karsiliginda isciye bir bedel 6denip 6denme-
digini de goz Oniine alarak, rekabet yasagin1 konusu veya
siire bakimindan sinirlayabilir. Rekabet yasaginin ko-
nusu acisindan ¢ok genis olarak belirlenmis bir hiikkmii,
ornegin renk teknisyeni olarak calisan ig¢inin “kimya”
alaninda calismayacagina iligkin hiitkmii sinirlandirabi-
lir veya iki y1l olarak belirlenmis rekabet yasag siiresini
bir yila indirebilir.

34 Demirtas, p.95.

35 Supreme Court, 9 C.C., dated 24.12.2009,

numbered E. 2009/26954, K. 2009/36791.
36 Manav, p. 346.
37Baskan, p. 121.
38 Baskan, p. 121.
39 Baskan, p. 120.

40 Supreme Court, 11 C.C., dated 05.11.2015,
numbered E. 2015/474, K.2015/11615.
41Baskan, p. 121.

42 Manav, p. 349.

43 Supreme Court, 7" C.C., dated 08.04.2013,
numbered E. 2013/2542, K. 2013/5823.

44 Supreme Court, 11 C.C., dated 08.06.2015,

numbered E. 2015/2156, K. 2015/7881.

45 Manav, p. 350.

46 Supreme Court, 9™ C.C., dated 24.12.2009,
numbered E. 2009/26954, K. 2009/36971.

47 Manav, p. 343.

48 Supreme Court, 9" C.C., dated 29.05.1997,
numbered E. 1997/6252, K. 1997/10506.

49 Siizek, p. 381.
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pany. It should be limited with regard to the works that
are directly related to the work which has been performed
by the employee in the workplace of the employer and the
works fall into the main field of activity of the employer”.

However, a non-competition clause significantly limit-
ing the employee’s professional prospect,’” unless it is
not indispensable to protect rightful interest of the em-
ployer, shall be found excessive. In other words, such a
clause may limit the economic future of the employee in
case that it is essential to protect rightful interest of the
employer.

IV. INTERVENTION OF A JUDGE TO
A NON-COMPETITION AGREEMENT

In principle, ex officio intervention of a judge in a valid
agreement is not allowed. However, in cases where one
of the parties is in a weak position or the agreement in-
cludes severe conditions for the debtor, and if the law
gives authority of intervention to a judge, provisions of
the agreement shall be limited by a judge.

The Article 445/2 of the TCO states that: “A judge may
limit the non-competition agreement in excessive qualifi-
cation in terms of time and scope by fieely evaluating all
the situations and conditions and fairly considering the
performance that might be undertaken by the employer.”
As mentioned above, within the scope of this provision,
ajudge may limit a non-competition agreement in terms
of time or subject by considering whether a payment is
made to the employee in return for the acceptance of the
non-competition agreement and also the situations and
conditions of the parties. A provision stipulated in a very
extensive manner in terms of subject of non-competi-
tion agreement, for instance, the provision which states
that the employee who is a color technician shall not
work in the “chemistry” area may also be limited or the
period of two years may be reduced to one year.

Yargitay baska bir kararinda*® ise fahis miktarda cezai
ongoren sozlesmelere miidahaleye izin vermis ve “...Ne
var ki sozlesmede ongériilen cezai sart miktari ¢cok fahis
olup Bor¢lar Kanununun 161 /Son maddesi uyarmnca ge-
rekli indirim yapilarak hakkaniyete uygun bir miktara
hiikmedilmelidir.” seklinde bir sonuca varmistir. Boy-
lelikle, isci icin 6ngoriilen fahis miktardaki cezai sartin
hakkaniyete uygun olarak yeniden belirlenmesi gerek-
tigini kabul etmistir.

V. SONUC

TBK cercevesinde incelemis oldugumuz rekabet yasag:
sozlesmesinin hiikiim ve gartlari, isverenlerce dikkatli-
ce degerlendirilmeli ve yukarida aciklamig oldugumuz
gecerlilik kogullarina uygun olarak diizenlenmelidir.
Aksi takdirde rekabet yasag1 sozlesmesi batil sayilacak
ve 6nemli pozisyonlarda bulunan ve igverenin is sirla-
rina, miisteri ¢evresine vakif olan iscilerin igverenin
rakibi olan isletmelerde ¢alismasi ve igverenlerin bu
nedenle biiylik zararlarla karsilagmasi s6z konusu ola-
bilecektir. Bu noktada 6nemle belirtmek isteriz ki, tiim
bu gecerlilik kogullar1 saglandig takdirde bile, kendi-
siyle rekabet yasag1 s6zlesmesi akdedilmis iscinin ig
sozlesmesinin, isverence haksiz olarak feshedilmesi
veya isci tarafindan haklh olarak feshedilmesi duru-
munda rekabet yasag1 sona erecek ve rekabet yasagi
sozlesmesinde belirlenmis olan cezai gart talep edile-
meyecektir.*

Son olarak belirtmek isteriz ki, TBK madde 446/2’de
rekabet yasaginin cezai sarta baglandig: ve s6zlesmede
aksi 6ngoriillmedigi durumlardais¢inin sézlesmede 6n-
goriilen cezai sart1 6deyerek rekabet yasagindan kur-
tulabilecegi y6niinde bir diizenleme yer almasi sebe-
biyle, rekabet yasag1 sézlesmesinde, ig¢inin cezai sart1
Odeyerek rekabet yasagindan kurtulmasinin miimkiin
olmadigina dair acik bir hitkme yer verilmesi igveren
acisindan 6nem tegkil edecektir. B

34 Demirtas, s. 95.

35 Yargitay 9. H.D., T. 24.12.2009, E. 2009/26954,
K. 2009/36791.

36 Manav, s. 346.

37Baskan, s. 121.

38 Baskan, s. 121.

39 Baskan, s. 120.

K. 2015/11615.
41Baskan, s. 121.
42 Manav, s. 349.
K. 2013/5823.

K. 2015/7881.

40 Yargitay T1. H.D., T. 05.11.2015, E. 2015/4/74,

43 Yargitay 7. H.D., T. 08.04.2013, E. 2013/2542,

44 Yargitay T1. H.D., T. 08.06.2015, E. 2015/2156,

45Manav, s. 350.

46 Yargitay 9. H.D., T. 24.12.2009, E. 2009/26954,
K. 2009/36971.

47 Manav, s. 343.

48 Yargitay 9. H.D., T. 29.05.1997, E. 1997/6252,
K. 1997/10506.

49 Siizek, s. 381.
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Supreme Court also accepts intervention*® to an agree-
ment indicating an excessive penal clause and states
that “..the penal clause indicated in the agreement is
prohibitory and a fair amount should be determined by
making essential discount pursuant to the last paragraph
of the Article 161 of the TCO.” Hence, it is accepted that
prohibitory panel clause should be determined again in
an equitable way.

V. CONCLUSION

The provisions and conditions of a non-competition
agreement that we have analyzed pursuant to the TCO
should be carefully evaluated by employers and should
be regulated in compliance with the aforementioned
validity conditions. Otherwise, non-competition agree-
ments shall be null and void, and the employees who are
in essential positions, have business secrets and client
portfolio of the employer may work in competing firms
and accordingly the employer may face substantial
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damage. At this point, we would like to state that, even if
all of these validity conditions are fulfilled, in case that
the employment agreement of the employee, who has
engaged in the non-competition agreement, is unjustly
terminated by the employer or by the employee with a
valid reason, the non-competition agreement shall ex-
pire and penal clause stipulated under that agreement
cannot be demanded.*

In conclusion, we would like to state that, in the event
that a penal clause is set forth with regard to the pro-
hibition of competition as per the Article 446/2 of the
TCO and unless otherwise provided under the agree-
ment, due to the fact that the regulation enables the
employee to discharge from prohibition of competition
by paying the penalty determined in the agreement, it
is important for the employer to stipulate a clear pro-
vision stating that the employee cannot discharge from
prohibition of competition by paying the penalty in the
agreement. l
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