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ABSTRACT

A pledge which aims to guarantee the procure-
ment of a claim is regulated under the Turkish
Civil Law numbered 4721 (“Code numbered
4721”) and it is essentially divided as a pledge
of movable and immovable assets. A pledge of
movables which possess the principles of de-
pendence to the main lien, publicity, certainty
and indivisibility, can be established in accord-
ance with the provisions of the pledge with
delivery. Although, the rating system which is
applicable to a pledge of immovables shall not
be applied to a pledge of movables, the sort-
ing system of pledges is applicable to a pledge
of movables upon meeting certain conditions.
With the sorting system which is applicable to
a pledge of movables; it is possible to establish

OZET

Hukukumuzda 4721 sayili Turk Medeni Kanu-
nu' (“4721 sayih Kanun”) ile diizenlenen ve
alacagin teminini amaclayan rehin miiessesesi
temelde tasinir ve tasinmaz rehni olarak ayril-
maktadir. Asil alacaga baglilik, aleniyet, belirlilik
ve bolinmezlik ilkelerinin hakim oldugu tasinir
rehni, teslime bagl rehin htkimleri uyarinca
tesis edilebilmektedir. Tasinmaz rehninde bu-
lunan derecelendirme sistemi, tasinir rehni ba-
kimindan uygulama alani bulmamakta ise de,
kosullarin bulunmasi halinde, siralama sistemi
tasinir rehni bakimindan uygulanabilmektedir.
Tasinir rehni bakimindan uygulama alani bulan
siralama sistemi ile, mevcut rehinli alacak Uize-
rinde, rehnedenin veya lehine sonradan rehin
tesis edilen rehin alacaklisinin, lehine énceden
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a subsequent pledge on an already pledged
lien with a written notification of the pledger
or the subsequent loss payee to the previous
loss payee.

KEYWORDS: Pledge of Shares, Pledge of
Movables, Subsequent Pledge, Sorting System

I. INTRODUCTION

HE PLEDGE OF MOVABLES, A TYPE OF PLEDGE WHICH
is an assurance of the lien, is explained by
Aybay and Hatemi as; “A pledge of movables
is a right in rem which assures a lien through
movables. In case a creditor fails to collect its
recetvables from the debtor, the creditor can get
its receivables by monetizing the pledged asset.”, by Oz-
tan as; “[...] the pledge of movable, which aims to guaran-
tee the receivable, is a burden on movable property, right
and receivable and provides the loss payee the authority
to monetize the assurance in order to obtain its receivable
in the event that the debtor fails to fulfill its obligations.™,
and by Akipek and Akintiirk as; “The common thing in all
types of pledges of movables is that the pledged movable
property, right or receivable assures a lien.”*. In accord-
ance with the aim of procurement of claim, a pledge is
considered as “a right on the value of the asset instead of
aright on the asset itself or the ownership of the asset”.®

Within the framework of Lex Commissoria interdictum
which prevents the appropriation and is regulated in the
Article 9496 of the Code numbered 4721, the ownership of
the pledged asset does not get transferred to the creditor,
instead, it provides the right to demand the monetariza-
tion of the pledged asset to the creditor in order to col-
lect its receivables after meeting the required conditions.
Hence, “Just like in the pledge of immovables, the pledge
of movables solely gives the creditor a right to request the
monetarization of the pledged moveable (or the pledged
right) and the collection of the lien accordingly. The agree-
ments which provide the transfer of the ownership of the
pledged assets when the debt has not been fulfilled are in-
valid.”” Although, according to the articles 939 ff. of the
Code numbered 4271; the principle is to establish a pledge
of movables with delivery conditions; it is possible to es-
tablish a pledge of movables via assigning possession in
terms of the pledge of shares.

Herein this article, in addition to the dominated princi-

rehin tesis edilen alacakliya bu durumu yazil
olarak bildirmesi kosuluyla sonra gelen bir re-
hin tesis edilebilmektedir.

ANAHTAR KELIMELER: Hisse Rehni, Ta-
sinir Rehni, Art Rehin, Siralama Sistemi

1. GiRIS

LACAGIN TEMINATI OLAN REHNIN TURLERINDEN

tasimir rehni, Aybay ve Hatemi tarafindan,

“Taginir rehni, bir alacak hakkinin tasinabi-

lir esya ile teminat altina alinmasin sagla-

yan ayni bir haktir. Alacakly, alacagin borg-

ludan alamadigi takdirde, rehnedilen esyayt
paraya cevirtmek suretiyle, alacagini elde edecektir”® sek-
linde aciklanirken, Oztan tarafindan, “taginir rehninin,
bir alacagt giivence altina almak icin, bir tasinir esya,
hak ve alacak tizerinde tesis edilen bir yiik olup, rehinli
alacakliya, borcun ifa edilmemesi halinde giivence ko-
nusunu paraya cevirterek alacagini tahsil etme yetkisini
verecegi” ifade edilmekte;® Akipek ve Akintiirk ise biitiin
taginir rehni tiirlerinde ortak olanin, rehin konusu taginir
esyanin veya hakkin ya da alacagin bir alacagin giivence-
sini olusturmast olduguna vurgu yapmaktadir.* Alacagin
temini amacina uygun olarak rehnin, malin kendisine,
miilkiyetine yonelik degil, malin degerine yonelik bir hak®
olarak diizenlendigi kabul gormektedir.

4721 say1l1 Kanun'un 949. maddesinde® miilkiine gecirme
yasag1 olarak karsimiza cikan Lex commissoria yasagl cer-
cevesinde, lizerinde rehin tesis edilen taginirin miilkiyeti
alacakliya gecmemekle birlikte, gerekli kosullarin olus-
masinin ardindan, alacagin tahsili amaciyla, rehnin para-
ya cevrilmesini isteme hakkim alacakliya saglanmakta-
dir. Dolayisiyla, “Taswnir rehni, tasinmaz rehninde oldugu
gibi, borg¢ ifa edilmediginde alacakliya sadece rehin konu-
su tastirin (veya hakkin) paraya gevrilmesini ve bunun
bedelinden alacaginin odenmesini talep etme hakki verir.
Borg ifa edilmediginde rehin konusu taginirin alacaklinin
miilkiyetine gececegi yolundaki anlagmalar ise gecersiz-
dir.””” 4721 sayilh Kanun’un 939 vd. hiikiimleri uyarinca,
taginir rehninin teslim ile kurulmasi kural olmakla bera-
ber, hisse rehni bakimindan zilyetligin havalesi yoluyla
da taginir rehni tesis edilebilmesi miimkiindiir.

Bu makalede 6ncelikle, taginir rehni ile alacaklar ve di-
ger haklar iizerinde rehin kavrami 6zelinde hisse rehni
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ples of the pledge of movables, the conditions of validity of
subsequent pledges within the framework of sorting sys-
tem is examined focusing on the pledge of receivables and
other rights and the pledge of movables. Also, the pledge
with notification regarding the later established pledge,
in other words, the subsequent pledge and the guidelines
of establishing a pledge are also reviewed as well as the
sorting system in terms of establishment of pledges, the
validity of them and the differences of pledge of shares in
joint-stock companies and limited liability companies.

Il. PRINCIPLES DOMINATING THE PLEDGE OF
MOVABLES AND THE ESTABLISHMENT OF THE
PLEDGE OF SHARES

A. Principles Dominating the Pledge of Movables

The existence of the pledge of movables depends on the
existence of the claim. Having said that, the principle of
publicity, the principle of certainty and the principle of
indivisibility are also the dominating principles of the
pledge of movables. Those principles are explained below.

ve taginir rehnine hakim olan ilkeler ele alinmakta; bu-
nun yani sira, siralama sistemi cercevesinde, sonradan
tesis edilen hisse rehninin gecerlilik kogullar: incelen-
mektedir. Calismamizda ayrica, sonradan tesis edilen
rehne dair bildirimde bulunmak suretiyle, bir diger
ifadeyle art rehin tesisi ile hisse rehni kurulmasina ilis-
kin esaslar incelenerek, rehnin kurulmasinda siralama

sistemi ve bu sistemin gecerlilik kosullar: ile anonim
sirketlerde ve limited sirketlerdeki hisse rehni farklhhk-
larina da deginilecektir.

II. TASINIR REHNINE HAKIM OLAN iLKELER VE
HISSE REHNININ KURULMASI

A. Tasinir Rehnine Hakim Olan ilkeler

Taginir rehninin mevcudiyeti asil alacagin varligina bag-
lidir. Bununla birlikte, aleniyet ilkesi, belirlilik ilkesi ve
boliinmezlik ilkesi, taginir rehnine hakim olan ilkeler-
dir. Builkeler agagida aciklanmaktadir.
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1. Dependence to the Claim

The pledge of movables depends on the existence of
the claim in accordance with the general purpose of
the pledge which is to ensure the procurement of the
claim. The Article 944 of the Code numbered 4721 titled
as “The Debt of Restitution” regulates; “(1) The credi-
tor shall return the pledged movable if the right to pledge
ends by payment or by any other reason. (2) “Unless the
creditor receives the entire claim, the creditor shall not be
required to return the pledged movables or some thereof.”
provision. According to the aforesaid provision, the
pledge shall be concluded once the claim no longer ex-
ists. Therefore the pledge of movables shall be evalu-
ated as accessory right dependent to a claim.® Within this
scope, the establishment of pledge of shares is possible
only in case of the existence of a claim.

. i 4 4
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1. Asil Alacaga Baghlk

Alacagin temini icin tesis edilebilen rehnin amacina
uygun olarak, tasimir rehni de asil alacagin varhigina
baghdir. 4721 sayili Kanun'un “Geri Verme Borcu” bas-
ikl 944. maddesi; “(2) Alacagin 6denmesi suretiyle veya
bagka bir sebeple rehin hakk: sona erince alacakli, rehin-
li tagimirt hak sahibine geri vermekle yiikiimliidiir. (2)
Alacakly, alacaginin tamamint almadikea rehinli tasini-
rt veya onun bir kismint geri vermek zorunda degildir.”
hitkmiinii icerir. Anilan hiikiim uyarinca, asil alacagin
ortadan kalkmasi halinde, rehnin de sona erecegi dii-
zenlenmigtir. Dolayisiyla taginir rehni, alacaga bagh feri
bir hak olarak degerlendirilmektedir.? Bu kapsamda, asil
alacagin varligi halinde hisse rehni tesis edilebilmesi
miimkiin olmaktadir.
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2. Principle of Publicity

Principle of publicity, also known as the principle of
openness to general public, is important in terms of the

protection of acquisitions by third persons in good faith.

Unlike the pledge of immovables, since it is not always

possible to actualize the publicity of pledge of movables

by title deed registry, the pledge of movables gains pub-

licity in accordance with the Article 939° of the Code

numbered 4721. According to Ertag the said provision;

“In order to protect the third persons’ acquisitions in good
faith and to prevent the owner to act to the detriment of
the creditor in terms of the pledged asset, with some ex-

ceptions, the code, to make the pledge known publicly,

requires the owner to transfer and deliver the possession

to the creditor or to a third person.”*® The delivery condi-

tions which are required for the publicity of the pledge of
movables can be met by taking the pledged movable out
of the owner’s actual control although as mentioned in
the preamble of the code, it is not obligatory to transfer
and deliver the pledged movable to the creditor himself.

It is also accepted to transfer and deliver the pledged
asset to someone trustworthy whom the parties have

agreed on in order to take the pledged movable out of
the owner’s actual control. The publicity condition, spe-

cifically in the pledge of shares shall be met by endors-

ing and delivering the share certificate to the pledgee, as

well as by assigning the possession via the establishment
of subsequent pledge.

3. Principle of Certainty

The principle of certainty in terms of pledge of mova-
bles occurs by clarifying the subject of the issued pledge
and the assured lien. The certainty in terms of the sub-
ject states the certainty of the pledged asset. Within this
scope, “In line with the principle of certainty, it is not pos-
sible to establish a pledge on the whole asset or on a part of
the same with a single action.”™ The certainty in terms of
the lien is on the other hand arises due to pledge of mov-
able being an accessory right dependent on the exist-
ence of the claim. However, as Ertag also states “For the
receivable to arise in the future or a lien to be dependent
on a condition is not against the principle of certainty. Yet,
as the establishment of a pledge for the receivables to arise
in the future is a violation of personal rights, it is invalid
according to the Article 23 of the Turkish Civil Law. There
is a very tight legal bond between the claim and the pledge
of movables just as the pledge of immovables. In case of
the collection of the claim, the pledge ends as well. If the

2. Aleniyet ilkesi

Kamuya aciklik ilkesi olarak da ifade edilen aleniyet
ilkesi, liciincii kigilerin iyiniyetli iktisaplarinin koruna-
bilmesi a¢isindan 6nem arz eder. Taginmaz rehninden
farkl olarak, kiitiik tescili yapilmak suretiyle rehne
aleniyet kazandirilmasi taginir rehni bakimindan her
zaman miimkiin olmadig1 icin, 4721 sayih Kanun’un
939. maddesinde yer alan diizenleme? ile taginir rehni
acisindan aleniyet saglanmaktadir. Ertag’a gore hii-
kiim; “Rehin konusu sey iizerinde liciincii sahislarin
tyiniyetle hak iktisaplarint ve malikin rehin konusu sey
lizerinde alacakliyt zarara sokabilecek tasarruflarini
onleyebilmek icin, kanun rehnin aleniyetini saglamak
amaciyla, bazt istisnalar disinda, rehin konusu tasinir
esyanin vasitasiz zilyetliginin, malik tarafindan alacak-
ltya veya iictincii bir sahsa devrini sart kosmaktadir.”™°
Taginir rehni bakimindan aleniyetin saglanmasi icin
aranan teslim kosulu, taginir esyanin, rehnedenin fiili
hakimiyetinden cikarilmasi ile miimkiin olmakla bir-
likte, madde gerekcesinde de ifade edildigi iizere, tasi-
nir esyanin mutlaka rehin alana devredilmesi gart de-
gildir. Taginirin, taraflarin mutabik kaldiklar: giivenilir
bir sahsa devri de rehnedenin fiili hakimiyetinin sona
ermesi bakimindan yeterli kabul edilmektedir. Hisse
rehni 6zelinde aleniyet, pay senedinin ciro edilmesi ve
rehin alana teslimi ile gerceklestirilebilecegi gibi, art
rehin tesis edilerek, zilyetligin havalesi vasitasiyla da
saglanabilmektedir.

3. Belirlilik ilkesi

Taginir rehni bakimindan belirlilik ilkesi, rehin konu-
sunun ve teminat altina alinan alacagin belirli olmasi
ile miimkiin olmaktadir. Konu bakimindan belirlilik
iizerinde rehin tesis edilen esyanin belirli olmasini ifade
etmektedir. Bu kapsamda, “Belirlilik ilkesi geregi bir mal
varligimin tamami veya bir kismu iizerinde bir tek islemle
rehin kurulamaz.”™ Alacagin belirli olmas ilkesi ise, ta-
sinir rehninin asil alacaga bagh feri bir hak olmasindan
kaynaklanmaktadir. Ancak, Ertag’in da vurguladig: gibi
“Alacagin ilerde dogacak olmasi, bir sarta bagl olmast,
muayyenlik ilkesine aykurt degildir. Ancak ilerde doga-
bilecek bilumum alacaklar i¢in rehin hakk: tesisi, kisilik
haklarina aykirt oldugundan TMK. 23 m. geregince ge-
cerli degildir. Tasinmaz rehninde oldugu gibi, alacakla
taginir rehni arasinda siki bir hukuki bag vardir. Alacak
sona ererse rehin de sona erer. Alacak gecersizse rehin de
gecersiz olur. Gegersiz veya sona eren alacagt devralan
lictincti sahsin iyiniyeti korunmaz. Ciinkii bor¢lu ve malik
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claim is invalid, then the pledge is also invalid. The good
faith of a third party who took over an invalid lien or an
ended lien shall not be protected because the debtor and
the owner might make the same pleas against the assignee
(TCO™ Art. 167).7%

4. Principle of Indivisibility

The principle of indivisibility, one of the dominating
principles of the pledge of movables, carries importance
for both the property of the issued pledge and the lien
which is secured by the pledge. As the claim limits the
entire movable, the pledge guarantees the entire claim.
Hence, the partial fulfillment of the debt does not con-
stitute any difference regarding the pledge. In order to
cease the pledge, and to return the subject of the pledge
to the owner, an entire fulfillment of the debt is re-
quired.” Therefore, as it is indicated in the preamble of
the provision, since the pledge ends with the fulfillment
of the claim, the pledged movable has to be returned
upon the fulfillment of the claim. Having said that, ac-
cording to the principle of indivisibility, it is not required
to return the pledged movable or partially return it un-
less the claim is completely fulfilled.

B. Establishment of Pledge of Share

Unless there are any provisions regarding the pledge on
lien and other rights and unless there is no contradictory
clauses, the provisions of pledge with delivery conditions
is applicable to the pledge of shares. In order to establish
apledge of shares, in principle, the endorsement and the
delivery of the bill to the pledgee are required accord-
ing to the second clause of the Article 956 of the Code

astl alacakliya karsi ileri siirebilecegi defileri alacagi dev-
ralana karst da ileri stirebilirler (BK*> m.167).”"

4. Bsliinmezlik ilkesi

Taginir rehnine hakim olan ilkelerden béliinmezlik ilke-
sihemrehin konusu esya hem de rehin ile teminat altina
alinan alacak bakimindan énem arz etmektedir. Zira ala-
cak rehin konusu taginirin tamamim sinirlarken, rehin
alacagin tamamina teminat olusturacaktir. Bu nedenle,
borcun kismen 6denmesi, rehin bakimindan bir sonug
yaratmaz; rehnin kalkmasi ve konusunun malike iadesi
icin borcun tamaminin édenmesi gerekir."* Dolayistyla,
madde gerekcesinde de ifade edildigi iizere, giivence al-
tina alinan alacagin sona ermesi ile rehin de sona erecek
oldugundan, rehinli taginirin iade edilmesi gerekecektir.
Bununla birlikte, rehnin béliinmezligi ilkesi geregince,
alacagin tamami 6denmedikce, rehinli tagimirin veya
onun bir kisminin iadesi s6z konusu olmayacaktir.

B. Hisse Rehninin Kurulmasi

Pay senetlerinin rehninde, alacaklar ve diger haklar
iizerinde rehne iligkin hiikiimler ve aksine hiikiim bu-
lunmadikca teslime bagh rehin hiikiimleri uygulama
alan1 bulmaktadir. 4721 sayili Kanun'un 956. maddesi-
nin ikinci fikrasinda yer verilen; “Diger kiymetli evrakin
rehni i¢in senedin ciro edilmis veya yazili devir beyani ya-
pulmus olarak teslimi gerekir.” seklindeki diizenleme uya-
rinca, pay senedi {izerinde rehin tesis edilebilmesi i¢in,
kural olarak pay senedinin ciro edilmesi ve rehin alana
teslimi gerekmektedir. Ayrica, 4721 sayi1 Kanun’un 958.
maddesine uygun olarak, art rehin kurulmasi suretiyle
rehin tesis edilmesi de miimkiindiir. Rehnin kurulmas:

1Official Gazette (0G) dated 08.12.2001 and
numbered 24607.

2 Aydin Aybay/Hiiseyin Hatemi, Esya Hukuku,
Ed. 2, Istanbul 2010, p. 297.

3 Bilge Oztan, Medeni Hukuk'un Teme! Kavramlari,
Ankara 2013, p. 938.

4 Jale G. Akipek/Turgut Akintiirk, Esya Hukuku,
Istanbul 2009, p. 832

5 Fatma Kurt, “Lex Commissoria (Miilktine Gegirme)
Yasagr’, istanbul Barosu Dergisi, V.82, N.1, 2008,
p.129.

6 Article 949 of the Code numbered 4721:

“The contract provision which regulates the transfer
of the pledged asset to the creditor is invalid."

7 Ali Eskiocak, Teslime Bagli Tasinir Rehninde
Alacaklinin Hukuki Durumu, Istanbul 2009, p. 4.

8 Seref Ertas, “Tescilli Tasinir Rehinleri”, Journal of
Yasar University, V.8, N.Ozel, p. 1156. http://journal.
yasar.edu.tr/wp-content/uploads/2014/01/4-Seref-
ERTAS.pdf, Last Access: 09.10.2016

9 Article 939 of the Code numbered 4721:

“(1) Excluding the occasions regulated in law, the
movable can be pledged with transfer and delivery.
(2) Even if the pledgee does not have the right to
dispose, the holder of the pledged with good faith
gains the right of pledge limited to the protection of its
possession. The rights of third persons’ arisen from
previous pledges are reserved. (3) The right of pledge

does not occur as long as the movable is in pledger's
possession.”

10 Ertas, s. 1156.

11 Mutlu Kagitcioglu, “Teslime Bagli Tasinir Rehnine
Hakim Olan llkeler”, Tiirkiye Adalet Akademisi Dergisi,
July 2012, Y. 3, S.10, p. 242, http://www.taa.gov.tr/
yayin/turkiye-adalet-akademisi-dergisi-sayi-10/,
Erisim: 09.10.2016.

12 Turkish Code of Obligations, 0G dated 04.02.2011
and numbered 27836.

13 Ertas, p. 1159.

14 For more information please check Ertas, p. 1159.
15 Can Géksoy, Anonim Ortaklikta Payin Rehni,
Ankara 2001, p. 95.
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numbered 4721 which indicates that; “The delivery of the
bill with endorsement or the written transfer statement is
required in order to establish a pledge on other negotiable
instruments.” It is also possible to establish a pledge via
establishing a subsequent pledge in accordance with the
Article 958 of the Code numbered 4721. As for establish-
ing a pledge, the transfer can be met in accordance with
the provision of the Article 977 of the Code numbered
4721 which states that; “Possession shall be transferred
in the event that the thing or equipment, which would
be dominated on the thing, is delivered to the acquirer
or the acquirer’s dominance on the thing through con-
sent of the previous owner.” Therefore, in principle,
the pledge of share shall be established once the shares
are actually transferred and delivered. Additionally,
the establishment of a subsequent pledge shall happen
through acquisition without delivery as explained in de-
tail below.

lil. THE DIFFERENCES OF A PLEDGE OF SHARES
BETWEEN JOINT-STOCK COMPANIES AND
LIMITED LIABILITY COMPANIES

A. Pledge of Shares in Joint-Stock Companies

The provisions of the Article 956 and the following ones
of the Code numbered 4271 are applicable in order to es-
tablish a pledge of equity share of a joint stock company.
As indicated by Goksoy; “Article 870 of the Code num-
bered 4721 is a general provision for pledges of negotiable
instruments. The scope of the provision includes not only
negotiable instruments which provide the right to claim,
but also the share ownership right or negotiable instru-
ments which represent right in rems.” Hereunder, varied

bakimindan, 4721 sayi1 Kanun’un 977. maddesinde yer
alan “Zilyetlik, seyin veya sey iizerinde hdkimiyeti sag-
layacak araglarin, edinene teslimi veya edinenin énceki
zilyedin rizastyla sey iizerinde hdakimiyeti kullanacak
duruma gelmest halinde devredilmis olur.” seklindeki dii-
zenlemeye uygun olarak devir saglanabilmektedir. Do-
layisiyla, hisse rehni kural olarak, pay senetlerinin fiili
olarak tesliminin gerceklestigi anda kurulmusg olacaktir.
Bununla birlikte art rehnin kurulmasi, agagida detayh
olarak incelendigi {izere, teslimsiz devir yoluyla gercek-
lesecektir.

Ill. ANONIM SIRKETLER VE LIMITED SIRKETLER
BAKIMINDAN UYGULANAN HISSE REHNI
ARASINDAKI FARKLAR

A. Anonim Sirketlerin Hisse Rehni

Hisse senedine baglanmig anonim ortaklik pay: iizerin-
de rehin hakki kurulmasi i¢in 4271 sayili Kanun m. 956
ve devami hiikiimleri uygulanmaktadir. Goksoy’un be-
lirttigi tizere, “MK. m. 870 tiim kiymetli evrakin rehninde
uygulanan genel bir hiikiim niteligindedir. Hiikmiin kap-
saminda sadece alacak hakki veren kiymetli evrak tiirleri
degil, ayn1 zamanda pay sahipligi haklarint ya da ayni
haklar temsil eden kiymetli evrak tiirleri de dahildir.”*
Buna gore, hamiline yazili hisse senetleri ile nama yazili
hisse senetlerinin rehni bakimindan farkh usuller dii-
zenlenmigtir. Zira hamiline yazil hisse senedinin tesli-
mi, rehnin kurulmasi i¢in yeterlidir. Diger yandan nama
yazili hisse senetlerinin rehni icin ise senedin ciro edil-
mesi veya yazih sekilde devir beyani yapilmak suretiyle
senedin tesliminin saglanmasi gerekmektedir.

108.12.2001 tarih, 24607 sayil Resmi Gazete (RG).
2 Aydin Aybay/Hiiseyin Hatemi, Esya Hukuku,

7 Ali Eskiocak, Teslime Bagli Tasinir Rehninde
Alacaklinin Hukuki Durumu, istanbul 2009, s. 4.

yalmiz rehnedenin hakimiyetinde kaldigi sirece rehin
hakki dogmaz.”

2. Bas), Istanbul 2010, . 297.

3 Bilge Oztan, Medeni Hukuk'un Temel Kavramlar,
38. Basl, Ankara 2013, s. 938.

4 Jale G. Akipek/Turgut Akintiirk, Esya Hukuku,
Istanbul 2009, s. 832.

5 Fatma Kurt, “Lex Commissoria (Milkiine Gegirme)
Yasagr", Istanbul Barosu Dergisi, C.82, S.1, 2008,
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procedures have been regulated for the pledge of bearer
stock certificates and registered share certificates be-
cause the delivery of bearer stock certificate shall be suf-
ficient for the establishment of pledge. On other hand,
as for the pledge of registered share certificates, the bill
shall be delivered by endorsing the same and submitting
awritten transfer statement for the pledge of registered
share certificate.

B. Pledge of Shares in Limited Liability
Companies

In order to establish a valid pledge of shares of a limited
liability company, a written pledge agreement between
the parties with notarized signatures is required.’® In ad-
dition to the written pledge agreement, with regards to
pledge of shares of a company, prohibitions regulated in
the Turkish Commercial Law and similar prohibitions
shall be absent or such prohibitions shall not be regu-
lated in the articles of association in order to establish a
pledge of shares in limited liability companies.

B. Limited Sirketlerde Hisse Rehni

Limited sirketler bakimindan uygulanmakta olan hisse
rehninin gecerli kabul edilebilmesi icin taraflar arasin-
da yazih olarak rehin s6zlesmesi yapilmasina ve soz-
lesmedeki imzalarin noter tarafindan tesis edilmesi
gerekmektedir.’ Yazili rehin sozlesmesine ek olarak,
sirket payinin rehni bakimindan Tiirk Ticaret Kanunu
kapsaminda diizenlenen yasaklamalarin bulunmamasi
ve benzer yasaklamalarin sirket esas s6zlesmesinde de
diizenlenmemis olmasi, limited sirketlerde hisse rehni
tesis edilebilmesi i¢in 6nkosuldur.

IV. HISSE REHNINDE SIRALAMA SISTEMI VE
ART REHIN KAVRAMI

Tasmmmaz rehninden farklh olarak tagimir rehninde,
derecelendirme sistemi bulunmamakta ve siralama
sistemi bazi kosullarin bulunmasi halinde uygulanabil-
mektedir. Gen¢can’in belirttigi gibi “Rehinli bir alacak
lizerinde, sonraki sirada bir taginir rehni kurulmasi ola-
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IV. SORTING SYSTEM IN PLEDGE OF SHARES
AND THE SUBSEQUENT PLEDGES

Unlike pledge of immovables, although there is no rating
system in pledge of movables, sorting system is applica-
ble with the existence of some conditions. As Geng¢can
indicated, “It’s possible to establish a pledge of movables
whichwould be a subsequent row on a pledge line. In order
to establish a subsequent share on a pledged claim, pledg-
er or loss payee shall notice in written form the previous
loss payee. Written notification is the condition for valid-
ity.”"” The Article 958 of the Code numbered 4721 indi-
cates that, “Establishment of a subsequent pledge on a
pledged claim shall be valid once pledger or subsequent
loss payee notify in writing to the previous loss payee.”
By that, the subsequent pledge owner obtains a mediate
possession, however the previous loss payee has still the
direct possession of the pledged asset. In other words, the
previous loss payee is the possessor for other party. As it
isindicated in the abovementioned article, for endorsing
possession, pledger or subsequent loss payee shall notify

naklidir. Rehinli bir alacak tizerinde sonra gelen bir reh-
nin kurulabilmesi icin rehnedenin veya sonradan gelen
rehin alacaklistnin durumu 6nceden gelen rehin alacakli-
swtna yazili olarak bildirmis olmast gerekir. Yazuli bildirim
gecerlilik sartidir.”,"” Nitekim 4721 sayih Kanun’un 958.
maddesi, “Rehinli bir alacak tizerinde sonra gelen bir reh-
nin kurulmasi, ancak rehnedenin veya sonra gelen rehin
alacaklisinin durumu énce gelen rehin alacaklisina yazili
olarak bildirmesi halinde gecerlidir.” hitkmiinii haizdir.
Bu halde art rehinli alacakli, dolayl zilyetlik elde etmek-
te, dolaysiz zilyetlik ise 6nce gelen rehinli alacaklida kal-
maktadir. Bir diger ifade ile, 6nce gelen rehinli alacakls,
sonra gelen bakimindan bagkas: icin zilyet durumunda
bulunmaktadir. Anilan maddede de ifade edildigi {ize-
re, zilyetligin havalesi icin rehin veren veya sonra gelen
rehin alacaklis1 tarafindan, ilk rehinli alacakliya yazili
bildirim (ihbarname) yapilmasi gerekmektedir. Yazili
bildirim sarti, bir art rehin hakkinin kurulabilmesi i¢in
gecerlilik sartidir. Sayet s6z konusu bildirim yapilma-
mus ise art rehin hakki kurulmamig olacaktir. Dolayisty-
la, pay senedi iizerinde art rehin kurulmas: sistemiyle
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in writing to the first loss payee. The condition of writ-
ten notification is a condition for the establishment of
the subsequent pledge. Subsequent pledge shall not be
established unless the aforementioned notification has
been made. Therefore, it is possible to establish multiple
pledges of shares with establishing subsequent pledge by
meeting the abovementioned conditions.

Although there is no special regulation regarding the
sorting of the lien pledge, the Article 948 of the Code
numbered 4721 shall be implemented to the situation.
This article states that; “In the event that there is more
than one pledge that have been established on the same
movable, the payment to the loss payee shall be fulfilled
in compliance with the rank of the right of pledge. The
rank of the right of pledge shall be formed in accordance
with the establishment date.” Hence, the system of sort-
ing shall be implemented instead of rating system for
pledges of movables. In rating system which is applied
for pledge of immovables, “rating priority” is effective,
however “priority of date” is effective for the sorting
system. As it is indicated in the preamble of the article;
“With this article, if more than one pledge has been estab-
lished on the same movable, the payment of the sale shall
be apportioned in compliance with the rank of the pledge
and this rank shall be determined in accordance with the
date of the establishment. Movable pledge does not have
terms such as stable rating, hidden rating, blank rating”
hasbeen stated.

As mentioned above, the interpretation that the pledge
which has been established before has the priority by
rank can be made. In other words, the rank of two dif-
ferent pledges on the same share shall be determined by
considering the priority of establishment. First pledge
shall be established once share the certificate has actu-
ally been delivered. Besides, the subsequent pledge shall
be established by transferring without delivery. As the
second clause of Article 979 titled “Transfer without
Delivery” of the Code numbered 4721, this transfer shall
be effective from the beginning of the date on which the
transferor notify the third party who still has the pos-

birden fazla rehin tesis edilmesi, bahse konu kogullarim
gerceklesmesi halinde miimkiin olmaktadir.

Alacak rehninde siraya iligkin 6zel bir hiikiim bulun-
mamakla birlikte, taginir mal rehnindeki siraya iligkin
olan 4721 sayil1 Kanun'un 948. maddesi uygulama alani
bulacaktir. Anilan madde; “Ayni taginir tizerinde birden
¢ok rehin hakk: bulundugu takdirde, alacaklilara rehin
haklarimin sirasina gére 6deme yapilir. Rehin hakkinin
strast kurulug tarihine gére belirlenir.” hiikmiinii havidir.
Dolayistyla, taginir mal rehninde, derece sistemi yerine
oncelik-sonralikiligkisinin oldugu kabul edilmekte olup,
taginmaz rehninde uygulanan sabit dereceler sistemin-
de “derece 6nceligi” gecerliyken, 6ncelik-sonralik siste-
minde “tarih 6nceligi” gecerli olmaktadir. Madde gerek-
cesinde de bu husus; “Maddeyle, ayni taginir lizerinde,
birden fazla rehin varsa, satig parasinin rehin siralarina
gore paylastirilacagt ve rehin siralarinin da rehnin kuru-
lus tarihlerine gére tesbit olunacag diizenlenmigtir. Tagt-
nur rehninde sabit derece, sakli derece, bog derece gibi kav-
ramlara yer verilmemektedir.” seklinde ifade edilmistir.

Yukarida deginilen kapsamda, 6nce kurulan rehnin sira
olarak oncelige sahip olacagi yorumu yapilabilecektir.
Bir diger ifade ile, ayni hisse {izerinde tesis edilen iki
farkl rehnin, kurulma anlarinin sirasi incelenerek, 6n-
celik durumu belirlenecektir. i1k rehin, pay senetlerinin
fiili olarak tesliminin gerceklestigi anda kurulmus ola-
caktir. Bununla birlikte art rehnin kurulmasi, teslimsiz
devir yoluyla gerceklesecektir. 4721 sayih Kanun’un
“Teslimsiz Devir” baglikl1 979. maddesinin ikinci fikrasi-
na'® gore, zilyetligin bu yolla devri, zilyet olmakta devam
eden ii¢lincii kisiye karsi, ancak durumun devreden ta-
rafindan kendisine bildirildigi andan baglayarak hiikiim
dogurmaktadir. Diger bir deyisle, rehin veren veya sonra
gelen rehin alacaklisy, ilk rehin hakki taminan kisiye, art
rehin hususunda yazil olarak bildirimde bulunmak zo-
rundadir. Bildirimin, ilk rehinli alacakliya ulagmas: ile
art rehin kurulmus olacagindan, siras1 da bu tarihe gore
tayin olunmaktadir.

16 Ayca Ogel, “Limited Sirkette Ortaklik Payinin
Rehni”, Istanbul University Social Sciences Institute,

Master Thesis, 2010, p. 86. Ed. 2, Ankara 2007, p. 4543.

18 Article 979/2 of the Code numbered 4721:

17 Omer Ugur Gengcan, 4721 sayil Tark Medeni
Kanunu Bilimsel Aciklama Igtihatlar llgili Mevzuat,

“The transfer of with this way only becomes effective
once the written notification has been delivered to the
third party who still has the possession by

the pledger.”
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session of the pledged asset. In other words, the pledger
or the loss payee who comes later must notify in writing
regarding the subsequent pledge to a party who has the
right for priority to establish a pledge. Once it’s deliv-
ered to the first pledgee, subsequent pledge will be es-
tablished and its rank will be determined in accordance
with this date.

V. CONCLUSION

The sorting system may be applied on pledge of shares

V. SONUC

Alacaklar ve diger haklar iizerinde rehne iligkin hiikiim-
ler ile aksine hiikiim bulunmadikca teslime bagh rehin
hiikiimlerinin uygulama alani buldugu hisse rehnin-
de, siralama sistemi uygulanabilmektedir. Hisse rehni
kural olarak pay senedinin ciro edilmesinin ardindan
rehin alana teslimi ile kurulmakla birlikte, art rehin ku-
rulmasi yoluyla, ayn1 pay senedi iizerinde birden fazla
rehin tesis edilebilmesi de miimkiindiir. Bu durumda,
sonradan gelen rehin alacaklisinin veya rehin verenin,

16 Ayca Ogel, “Limited Sirkette Ortaklik Paymin
Rehni”, Istanbul Universitesi Sosyal Bilimler Enstitiisd,
Yiiksek Lisans Tezi, Istanbul 2010, s. 86.

17 Omer Ugur Genccan, 4721 sayil Tark Medeni
Kanunu Bilimsel Aciklama Ictihatlar llgili Mevzuat, 2.
Bas, Ankara 2007, s. 4543.

devri, zilyet olmakta devam eden dctincii kisiye
karsi, ancak durumun devreden tarafindan kendisine
bildirildigi andan baslayarak hiikim dogurur”

18 4721 sayil Kanun m. 979/2: “Zilyetligin bu yolla
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which, unless otherwise concluded, the conditions of
consignment pledge apply on the receivables and rights.
In principle, pledge of shares is set up with consignment
of the shares after their endorsement. Furthermore, by
way of establishing a subsequent pledge, establishing
multiple pledges on the same share is possible. In this
circumstances, subsequent pledger or pledgee have an
obligation to notify the first party who has the priority
to establish a pledge concerning the subsequent pledge
tobe established. In the event of default, the subsequent
pledge will not be established because in the sorting
system which is applicable in share pledge, the chrono-
logical priority is preferred and the subsequent pledge’s
establishment date is identified based on the date the
aforementioned notification’s delivery date to the first
pledger. ®
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