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ABSTRACT

One of the exceptions to the pacta sunt serv-
anda, which is a general principle of the con-
tract law, is when the obligation becomes
excessively onerous which constitutes an ex-
treme imbalance between the acts. The pre-
vention of the violation of equity which may
occur in the event of drastic and unpredict-
able change of the economic circumstances
can be possible by contract intervention. The
general scope of hardship, its effects to the
contracts and the conditions of the adapta-
tion of contracts are the main issues that are
discussed in this article. After the main points
of the adaptation of contracts are explained,
the characteristic matters of contract of work
are evaluated and disputable matters are
mentioned along with the examples from the
practice. The importance of a detailed analysis
for each concrete case in terms of adaptation
lawsuits and the necessity of avoiding abuse
of that right are described. However, the ne-
cessity of avoiding the general acceptances
which may prevent to exercise this right is also
explained with case studies.

KEYWORDS: Hardship in Fulfilment, Adap-
tation of the Contracts, Pacta Sunt Servanda,
Good Faith, Fixed Cost

OZET

Sozlesme hukukunun genel esasi olan ahde
vefa ilkesinden ayrilan istisnalardan biri, edim-
ler arasinda asir dengesizlik olusturan asiri
ifa gticlugtdur. Bu durumun meydana gelmesi
halinde olusabilecek hakkaniyete aykiriliklarin
giderilmesi, stzlesmeye mudahale ile mimkiin
kiinabilmektedir. Asin ifa gucliginin genel
kapsami, stzlesmelere etkisi ve sdzlesmenin
uyarlanmasinin hangi kosullarda mumkuin oldu-
gu, makalemizde tartisilan baslica konulardir.
Stzlesmenin uyarlanmasi ana hatlariyla acik-
landiktan sonra, eser s¢zlesmesi acisindan
dzellik arz eden hususlar degerlendirilmekte ve
uygulamadan orneklerle tartismali hususlara
deginiimektedir. Uyarlama davalarinda her so-
mut olay acisindan detayli inceleme yapilmasi-
nin 6nemi ve bu hakkin kéttye kullaniimasinin
ontine gecilmesi gerekliligi izah ediimeye cali-
siimaktadir. Ancak bu yapilirken hakkin kullanil-
masini engelleyecek genel kabullerden kacinil-
masi gerektigi de yine uygulamadan 6rneklerle
aktariimaktadr.

ANAHTAR KELIMELER: Asr Ifa Gucli-
gu, Sozlesmenin Uyarlanmasi, Ahde Vefa Ku-
rall, Durustluk Kurall, Gottrt Bedel
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I. INTRODUCTION

LTHOUGH THE PRINCIPLE OF ADAPTATION OF CON-
tracts has been recently regulated, it can
be said that the legislation has been consti-
tuted in compliance with the existing prac-
tice and general acceptance. The parties’
wills and aims to sustain the agreement is

the priority. Nevertheless, subsequent state of urgency
which significantly makes the execution of an act for
one of the parties difficult, requires the equalization of
fairness or at least the approximation of its effects to
the parties. The regulation of “adaptation of contracts”
asthe supporting foundation of that aim hasbeen made
and was accepted in the Supreme Court decisions and
in the doctrine all along,

As the importance of the contracts increases day by
day both for the parties and for the legal order, the re-
quirement of adaptation and the continuance of the
contracts in all conditions as well as adapting the con-
tract to the changing conditions also gain importance.
The matters such as what might be the changing cir-
cumstances, in which circumstances they might cause
hardship in fulfillment, who may request the adapta-
tion of contracts are emphasized below.

In this article, after the general overview of the topic,
the adaptation of contacts is embraced within the
framework of special provisions, which are regulated
in the Law of Obligations' regarding the contract of
work. The necessity for the real beneficiaries’ not to
be destitute and to prevent any abuses is covered with
case studies for adaptation, which is created in order to
prevent the participating parties where contracts may
force them to make unanticipated sacrifices in contin-
gencies.

In the last section of this article, the legal scope of ad-
aptation lawsuits and its affects on the wills of the par-
ties will be covered.

1. GiRIS

OZLESMENIN UYARLANMASI KURUMUNUN KANUNDA

karsiligini bulmas1 yakin bir zamana denk

gelmekle birlikte, ilgili kanun maddelerinin

halihazirda var olan uygulama ve genel kabul

cercevesinde olusturuldugu sdylenebilir. Ta-

raflarin iradesi ve sézlesmeyi ayakta tutma
gayesi Oncelik arz etmektedir. Ancak sonradan ortaya
cikan olaganiistii durumun, edimin ifasini taraflardan
biri acisindan agir1 dlciide giiclestirmesi, bu hakkaniyete
aykir1 durumun denklestirilmesini, en azindan taraflara
etkisinin birbirine yaklagtirilmasini gerektirmektedir.
Bu amaci destekleyen kurum olarak “s6zlesmenin uyar-
lanmas1” diizenlemesi ortaya ¢cikmig ve 6teden beri Yar-
gitay ictihatlarinda ve 6gretide kabul gormiistiir.

Sozlesmelerin 6neminin gerek taraflari acisindan ge-
rekse hukuk diizeni acisindan giinden giine artmasina
es olarak, sozlesmelere her kosulda devam edilmesi ile
sozlesmenin degisen kosullara uyarlanmasi arasindaki
farklarin ve uyarlamaya duyulan ihtiyacin ortaya koyul-
masl da biiyitk 6nem arz etmektedir. Agagida dncelikle
degisen kosullarin neler olabilecegi, bunlarin hangi
durumlarda agir1 ifa giiclii§iine sebebiyet verebilecegi,
sozlesmelerin uyarlanmasin kimlerin talep edebilecegi
tizerinde durulmaktadir.

Calismamizda, genel incelemenin ardindan, eser
sozlesmeleri bakimindan 6098 sayih Tiirk Borclar
Kanunu'nda! (“TBK”) yer alan 6zel diizenlemeden yola
cikilarak s6zlesmenin uyarlanmasi miiessesesi ele alin-
magtir. S6zlegsmelerin, 6ngériillemeyen haller kargisinda
taraflar1 beklenmeyen 6lciide fedakarhk yapmak duru-
munda birakmasinin éniine gecilmesi amaciyla olustu-
rulan uyarlama miiessesesinin, gercek hak ve talep sa-
hiplerini bundan mahrum birakmamak, ayn1 zamanda
koétiiye kullanimlarin da dniine gegebilmek acisindan
hangi esaslarla uygulanmasi gerektigi, uygulamadan or-
neklerle degerlendirilmektedir.

Makalemizin son kisminda, uyarlama davalarinin hangi
hukuki cercevede yer aldig1 ve taraflarin iradelerini ne
sekilde etkileyecegi degerlendirme konusu edilmektedir.
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Il. ADAPTATION OF CONTRACTS
A. General Overview

The essential aim in the contract law is the whole and
exact fulfillment of the parties’ actions. The dominat-
ing principle in here is pacta sunt servanda (adherence
to the agreements). According to this principle, in spite
of all difficulties and obstacles, the act in the contract
should be specifically performed by the debtor. A strict
application of this principle which has arisen from the
need of legal security and good faith and which requires
specific performance of the debt may contradict with
fairness, good faith and justice in some exceptional
cases. In this section, the mentioned exceptional cases
will be explained with examples and which legal actions
shall be resorted to in which circumstances and condi-
tions in order to eliminate unfairness and imbalance
between acts will be described. After the general assess-
ment is made under this headline, the legal scope which
is especially applied to the contracts of work which is the
main subject of this article will be presented.

Il. SOZLESMELERIN DEGISEN KOSULLARA
UYARLANMASI

A. Genel Olarak

Sozlesme hukukunda esas olan, taraflarin edimlerinin
tam ve geregi gibi yerine getirilmesidir. Burada egemen
olan temel ilke, ahde vefa (s6zlesmeye baglilik / pacta
sunt servanda) ilkesidir. Bu ilkeye gore, s6zlesme ku-
rulduktan sonra ortaya ¢ikan tiim giicliik ve engellere
ragmen, s6zlesmede 6ngoriilen edim, bor¢lu tarafindan
aynen ifa edilmelidir. Hukuk giivenligi ve diiriistliik ku-
ralinin bir geregi olarak ortaya cikan ve borcun aynen ifa
edilmesini gerektiren bu ilkeye siki sikiya bagh kalmak,
baziistisnai durumlarda adalete, diiriistliige ve hakkani-
yete aykir1 diismektedir. Bu bdliimde, s6z edilen istisnai
durumlar 6rneklerle aciklanmakta, ortaya ¢ikan adalet-
sizligin ve edimler arasindaki dengesizligin giderilmesi
adina hangi hal ve kosullarda hangi hukuki yollara bas-
vurulabilecegi degerlendirilmektedir. Bu baglik altinda
genel degerlendirme yapildiktan sonra, makalemizin
esas konusunu olusturan eser sézlesmeleri 6zelinde ge-
cerli olan hukuki esaslar ortaya konulmaktadir.
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B. Conditions for Adaptation of Contracts

The terms and conditions available in the establishment
of a contract and the new ones that come up during its
execution can sometimes differ extremely. Despite
these differences, requesting exact performance of the
debt may constitute contradiction to the good faith
rule which is regulated under the Article 2 of the Turk-
ish Civil Code? (T CC”). In this case, the differences in
terms and conditions which occurred between the date
of establishment of the contract and its execution date
should be reflected to the contract, in other words the
contract should be revised in line with these new terms
and conditions. The theory which provides the most
consistent and satisfying solutions about the adaptation
of contracts should be accepted as collapse of the basis
of the transaction.® If the necessary effort for the execu-
tion is disproportionate to the counter party’s benefits,
the basis of the transaction are deemed collapsed.* War,
economic crisis, soaring inflation, devaluation, extreme
decrease of monetary value etc. can be given as examples

B. Sézlesmelerin Uyarlanmasi icin Aranan
Kosullar

Sézlesme kuruldugu sirada mevcut olan sartlar ve soz-
lesmenin ifasi sirasinda giindeme gelen yeni sartlar ba-
zen biiyiik dlciide degisiklik gosterebilir. Bu nitelikteki
degisikliklere ragmen borcun aynen ifa edilmesinin
talep edilmesi Tiirk Medeni Kanunu'nun? (TMK) 2.
maddesinde diizenlenen diiriistliik kuralina aykirilik
teskil etmektedir. Bu durumda, sézlesmenin taraflarca
imzalandig tarih ile ifa tarihi arasinda hal ve sartlarda
meydana gelen degisikliklerin sézlesmeye yansitilma-
s, diger bir deyisle sézlesmenin bu yeni hal ve sartlara
uyarlanmas1 s6z konusu olabilmektedir. S6zlesmenin
degisen kosullara uyarlanmasinda en tutarh ve doyu-
rucu ¢oziimleri veren teorinin islem temelinin ¢okmesi
oldugu kabul edilmelidir.? ifa icin gereken caba, sozles-
menin diger tarafinin ¢ikarina kiyasla oransiz ise islem
temelinin ¢6ktiigii varsayilir.* S6zlesmedeki dengeyi bo-
zan olaganiistii hal ve sartlara savasg, iilkeyi sarsan eko-
nomik krizler, enflasyon grafigindeki asir1 yitkselmeler,
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of extraordinary circumstances which may cause imbal-
ance in a contract. Since the strict application of pacta
sunt servanda may cause many unfavorable outcomes,
the Theory of Imprevision (Theory of Unpredictability)
has been ensued. The Theory of Imprevision has grown
into a theory that is consented by the doctrine and the
Supreme Court as the adaptation of a contract in the
event of collapse of the basis of the transaction partly or
wholly.

The Theory of Imprevision is regulated with the head-
line of “Hardship” under the Article 138 of the Law of
Obligations. According to the Article, elective rights are
given to the debtor who faces the collapse of the basis of
the transaction. The debtor will be able to request the
contract to be adapted to the new terms and conditions,
if this is not possible, the debtor will be able to renege on
the contract. Reneging on the contract that is indicated
here should be interpreted as the termination of the
contract in terms of contracts of continuous acts.

Adaptation within the scope of collapse of the basis of
the transaction should only be possible in the event of
very rare and strict conditions.®* Adaptation of a contract
should only come to fore about an existing and estab-
lished contract. In case of a dispute about the contract’s
occurrence between the parties, this dispute’s preven-
tion by adaptation is impossible. Since objective-based
points determine the type and qualification of the con-
tract and also require settlement between the parties as
minimum factors, any gap on this field cannot be filled
by adaptation.® For example, since it would not be pos-
sible to talk about a valid contract if a contract which re-
quires formal condition does not conform to the form,
the adaptation of a legally nonexistent contract will not
be possible either.

To request the adaptation of a contract to new terms and
conditions and if not possible, the use of termination
right will only be possible when all of the following con-
ditions are occurred together.

1. There Should Not Be Any Principle in the Law
or in the Contract Regulating the Changing
Conditions

The party who takes the risk of changing terms and con-
ditions with a provision in the contract cannot dispose
of that risk on the basis of good faith later. In the event
of absence of the rules or clauses in relation to the ad-

sok devaliiasyon, para degerinin 6nemli 6l¢iide diigmesi
gibi durumlar 6rnek olarak gosterilebilir. S6zlesme hu-
kukunun temelini olugturan ahde vefa ilkesinin kat1 bi-
cimde uygulanmasi bir¢ok olumsuz sonuca yol acabile-
ceginden, Emprevizyon Teorisi (Ongoremezlik Teorisi)
ortaya cikmigtir. Emprevizyon Teorisi, doktrin ve Yar-
gitay tarafindan, islem temelinin kismen veya tamamen
¢okmesi halinde s6zlegmenin yeni kosullara uyarlanma-
s1olarak kabul géren bir teori haline gelmistir.

Emprevizyon Teorisi, TBK’nin “Agir1 Ifa Giigliigii” bas-
likl1 138. maddesinde diizenlenmistir. S6z konusu mad-
de uyarinca, islem temelinin ¢6kmesi hali ile kargilagan
bor¢luya secimlik haklardan yararlanma imkan veril-
migtir. Bor¢lu, hakimden sézlesmenin yeni kogullara
uyarlanmasini talep edebilecek, eger bu miimkiin olmaz
ise s6zlesmeden donme hakkini kullanabilecektir. Bura-
dabelirtilen s6zlesmeden donme hakkini, siirekli edimli
sozlesmeler acisindan sdzlesmenin feshi olarak deger-
lendirmek gerekir.

Islem temelinin ¢6kmesi kapsaminda uyarlama, ¢ok
ender ve cok siki kosullarin varligi halinde miimkiin
olmalidir® Sézlesmenin uyarlanmasi, ancak mevcut
ve kurulmus bir s6zlesme icin giindeme gelebilecektir.
Taraflar arasinda s6zlesmenin meydana gelip gelmedi-
gi konusunda bir ihtilaf varsa bu ihtilafin uyarlama yo-
luyla giderilmesi olanaksizdir. Objektif esasli noktalar
sozlesmenin niteligini ve tiiriinii belirleyen ve taraflarca
uyusma saglanmasi gereken asgari unsurlar oldugundan
bu alanda yer alan bir bogluk uyarlama ile doldurulama-
yacaktir.® Ornegin sekle bagh s6zlesmelerde sekil sarti-
na uyulmamus ise gecerli bir sézlesmenin varligindan
bahsedilemeyeceginden, bu durumda hukuken mevcut
olmayan bir s6zlesmenin uyarlanmasindan da s6z edile-
meyecektir.

Sozlesmenin yeni kogullara uyarlanmasini talep etme
ve bu miimkiin olmadig takdirde s6zlesmeden dénme
hakkinin kullanilmasi, agagida bagliklar halinde sayilan
tlim sartlarin bir arada gerceklesmesi halinde s6z konu-
su olabilecektir.

‘_l. Kanunda ve S6zlesmede Degisen Kosullara
lliskin Herhangi Bir Hiikiim Bulunmamahdir

Soézlesmedeki bir kayitla, degisen hal ve sartlarin riziko-
sunu {iistlenen taraf, dogruluk ve diiriistliik kurallarina
dayanarak sonradan bu rizikodan kurtulamaz. S6zlesme
yadakanundauyarlamayailigkin herhangi bir kuralya da
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aptation in the contract or the law, the gap of adaptation
in the contract occurs and in the event of a dispute, the
judge has to fill this gap and adapt the contract to the
changing conditions with his/her own legal principles.
This kind of adaptation is named as adaptation of the
contract to the changing conditions by judge (judicial
adaptation).’

The judge has to keep the main basis of the contract and
fill the gap of the contract in line with the parties’ com-
mon benefit.

To give an example subject to a Supreme Court deci-
sion, it is ensured that in a contract of work of a primary
school construction, the Prime Ministry State Insti-
tute of Statistics’ indexes shall be applied; during the
execution of the contract, fixed parameters shall not
be changed with any reason. The claimant contractor’s
request of changing the parameters including the pro-
gress payments is accepted by the court with the reason
that the parameters were ensured with error in fact in
the contract. However, the Supreme Court determined
that the court’s decision is unjust according to the exist-
ence of the clause about parameters in the contract that
isbrought into force with the signature of the parties.®

In spite of the fact that on one of its decisions dated
2012, the Supreme Court acknowledged the predication
of absence of provision in the law or contract on adapta-
tion of contract in changing conditions, it acknowledged
that even if there might be a negative or positive adapta-
tion inscription in the contract, the request of abiding by
the contract that relies on this inscription might signify
the abuse of rights according to the Article 2/2 of the
Turkish Civil Code, therefore in the event of existence
of extreme imbalance between acts, an adaptation can
be made despite the presence of adaptation inscription.’

kogul bulunmadig: takdirde, sézlesmede uyarlama boslu-
gundan soz edilir ve hakim uyusmazlik halinde bu bos-
lugu doldurmak ve bu yolla sézlesmeyi degisen sartlara
kendi koydugu hukuk kurallariyla uyarlamak zorundadar.
Bu tiir uyarlamaya sozlesmenin degisen sartlara hakim
tarafindan uyarlanmasi (yargisal uyarlama) denir.’

Hakimin soézlesmeyi uyarlarken var olan sézlesmenin
oziinden uzaklagmamasi, taraflarin ortak menfaatinin
gerektirdigi esasa gore sozlesme boglugunu tamamla-
masi gerekir.

Yargitay kararina konu olan bir 6rnek vermek gerekirse,
ilkokul yapim igine dair bir eser sdzlesmesinde fiyat far-
ki1 bakimindan Bagbakanlik Devlet Istatistik Enstitiisii
tarafindan yayinlanacak indekslerin esas alinacagl, sabit
katsayilarin sézlesmenin uygulanmas: sirasinda hicbir
gerekee ile degistirilemeyecegi hiikiim altina alinmigtir.
Davac yiiklenicinin, szlesmedeki katsayilarin gelecek-
teki hak edisleri de kapsayacak sekilde degistirilmesi
talebi, yerel mahkemece sézlesmede katsayilarin maddi
hata sonucu yanls belirlendigi gerekgesi ile kabul edil-
migtir. Yargitay ise, taraflarca imzalanarak yiiriirliige
konan sozlesmedeki katsayilara iligkin hitkmiin varhg:
sebebiyle yerel mahkeme kararinin hatali oldugunu be-
lirtmigtir.®

Yargitay 2012 tarihli bir kararinda s6zlesmenin degisen
hal ve sartlara uyarlanmasi i¢in sézlesmede ve kanunda
hiikiim bulunmamasinin esas olmasim kabul etmekle
birlikte bazen s6zlesmede olumlu ya da olumsuz inti-
bak kaydi bulunsa da, bu kayda dayanilarak sézlesmenin
aynen uygulanmasinin talep edilmesinin TMK’nin 2/2.
maddesi uyarinca hakkin koétiiye kullanilmasi anlamina
gelebilecegini, bu nedenle edimler arasi agir1 dengesizlik
varsa intibak kaydinin varligina ragmen uyarlama yapi-
labilecegini kabul etmektedir.’

1Published in the Official Gazette (0G) dated
04.02.2011, numbered 27836.

2 0G, dated 08.12.2001 and numbered 24607.

3 Basak Baysal, Sozlesmenin Uyarlanmasi, Istanbul
2009, p.94.

4 Hannes Résler, “Alman ve Uluslararasi Sozlesme
Hukukunda Degisen ve Onggrillemeyen Kosullar”,
Translator: Talay Aydin Unver, Istanbul Universitesi
Hukuk Fakiiltesi Mecmuas, V.66, N.1, 2008, p.358.

5 Rona Serozan, ifa, ifa Engelleri, Haksiz
Zenginlesme, Ed. 4, Istanbul 2006, p.264.

6 Ibrahim Kaplan, Hakimin Sozlesmeye Miidahalesi,
Ed.2, Ankara 2006, p.109.

7Fikret Eren, Borclar Hukuku Genel Hikiimler,

Ed. 14, Ankara 2012, p.482.

8 15th Chamber of Supreme Court, decision dated
30.09.2015, numbered E.2014/7111 and K.2015/4627.
9 3rd Chamber of Supreme Court, decision dated

30.05.2012 and having basis number of 2012/8973 and
2012/13817.

10 Kemal Oguzman/Turgut 0z, Borclar Hukuku
Genel Huktmler, Ed. 11, , Istanbul 2013, p.206.

1111th Chamber of Supreme Court, decision dated
1711.2003, numbered E.2003/3979 and K.2003/10988.
12 Basak Baysal, “Asinifa Giclag", Tark Borclar
Kanunu Sempozyumu, Ed. Murat Inceoglu, Istanbul
2012, p.130.
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2. The Unforeseeable State of Emergency Has
To Be Arisen After the Establishment of the
Contract

The changings on the contract’s conditions should be
unforeseeable (war, economic crisis, devaluation, natu-
ral disasters, prohibitions and limitations on imports
and exports, depreciation on monetary, extreme rate of
inflation etc.).® The conditions which are the basis of
the adaptation request has to be arisen after the estab-
lishment of the contract and the adaptation requesting
party should not have foreseen these conditions dur-
ing the establishment of the contract or not expected to
foresee such conditions.

In some cases, especially when the claimant is a mer-
chant, it is noted that the Supreme Court is on the opin-
ion of dismissing the adaptation request, by stating
that the obligation of “acting as a prudent merchant”
involves the state of being prescient regarding the fi-
nancial risks." However, being a merchant should not be
the sole reason to dismiss the adaptation request, if it is
concluded that another merchant would not foresee the
same changing conditions related to each concrete case
being a merchant should not be considered as a lack of
unpredictability condition.

3. The Extraordinary Situation Should Not Be
Originated from the Debtor that Has Requested
the Adaptation

The party that has requested the adaptation (for the
principle in the code, the debtor) should not be at faultin
the changes of the terms and conditions. Since the term
of “fault” is not included in the article directly, the exist-
ence of “imputability” shall be accepted as qualified."?

In the event that the party of the contract is in default,

2. Ongériillemeyen ve Ongériilmesi de
Beklenmeyen Olaganiistii Durum Sézlesmenin
Kurulmasindan Sonra Ortaya Cikmis Olmalidir

Sozlesme kosullarinda meydana gelen degisiklik 6ngo-
rillemez olmahdir (savas, ekonomik kriz, devaliiasyon,
tabii afetler, ithal ve ihra¢ konusunda getirilen yasak ve
tahditler, para degerinin 6nemli 6lciide diismesi, enflas-
yon grafigindeki agir1 yiikselmeler vb.).!° Uyarlama tale-
binin dayanagi olan kosullar, sézlesmenin kurulmasin-
dan sonra meydana gelmis olmali ve uyarlama talebinde
bulunan tarafin, bu kogullar1 sézlesmenin yapildig: sira-
da 6ngdrememis olmasiyadabukogsullar1 6ngérmesinin
kendisinden beklenemeyecek olmasi gerekmektedir.

Ozellikle sézlesmenin uyarlanmasini talep eden tarafin
tacir oldugu durumlarda, “basiretli bir tacir gibi davran-
ma” yiikiimliiliigtiniin ekonomik risklere iliskin 6ngorii-
lii olma halini de kapsadig: goriisiiyle bu kisinin uyarla-
ma talebinin reddedilmesi gerektigini savunan Yargitay
kararlarina rastlanmaktadir.! Halbuki yalnizca tacir ol-
mas1 gerekce gosterilerek kisinin uyarlama talebi redde-
dilmemeli, somut olay bakimindan aym durumda bagka
bir tacirin de degisen kosullar1 6ngéremeyecegi sonucu-
na variliyor ise s6zlesmenin tarafinin tacir olmasi 6ngo-
rillemezlik sartinin eksikligi olarak kabul edilmemelidir.

3. Olaganiistii Durum Uyarlama Talep Eden
Borcludan Kaynaklanmamis Olmahidir

Uyarlama talep eden tarafin (kanunda yer alan diizenle-
me ile bor¢lunun), kogullarin degismesinde kusurunun
bulunmamasi gerekir. “Kusur” ifadesine dogrudan mad-
de metninde yer verilmediginden “isnat edilebilirlik”in
varlig1 yeterli sayilacaktir.'?

Sozlesmenin tarafi temerriit halinde ise, uyarlama talep
edemeyecektir Temerriide diigmede kusuru bulunma-

104.02.2011 tarih, 27836 sayil Resmi Gazete (RG).
208.12.2001 tarih, 24607 sayili RG.

3 Basak Baysal, Sozlesmenin Uyarlanmasi, On Iki
Levha Yayincilik, Istanbul 2009, 5.94.

4 Hannes Résler, “Alman ve Uluslararasi Sozlesme
Hukukunda Degisen ve Ongdrillemeyen Kosullar”,
Ceviren: Tiilay Aydin Unver, Istanbul Universitesi Hukuk
Fakiiltesi Mecmuasi, C.68, S.1, 2008, s.358.

5 Rona Serozan, ifa, ifa Engelleri, Haksiz

2. Basl, Ankara 2006, s. 109.
14. Basi, Ankara 2012, s.482.
K. 2015/462].
K. 2012/13817.

Zenginlesme, 4. Bas|, stanbul 2006, 5.264.
6 Ibrahim Kaplan, Hakimin Sézlesmeye Miidahalesi,

7Fikret Eren, Borclar Hukuku Genel Hikiimler,

8 Yargitay 15. H.D., T. 30.09.2015, E. 2014/7111,

10 Kemal Oguzman/Turgut 0z, Borclar Hukuku
Genel Hukamler, 11. Bas}, Istanbul 2013, 5.206.

11 Yargitay 11. H.D., T. 17.11.2003 T., E. 2003/3979,
K. 2003/10988.

12 Basak Baysal, “Asir ifa Giicligi”, Tiirk Borclar
Kanunu Sempozyumu, Ed. Murat inceoglu, istanbul
2012, 5.130.

9 Yargitay 3. H.D., T. 30.05.2012, E. 2012/8973,
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he/she may not request adaptation. The adaptation re-
quest of the party who is not at fault in default shall be
possible in the event that he/she proves his faultless-
ness.

4. The Balance Between the Acts Incurred by
the Parties Must Be Excessively Disturbed
Contrary to the Good Faith

Article 138 of the Law of Obligations involves the term
of “change of the terms and conditions that were exist-
ing in the execution progress of the contract to the detri-
ment of the debtor to the extent that the execution request
Jrom him/her would be contrary to the good faith”. This
condition comes to the fore when the performance re-
quires extreme dedication for the debtor or becomes
aggravated to the point that such performance is not
expectable. In the event that hardship in performance
exists in the execution progress of the contract but if it
was not noticed by the debtor, the adaptation principles
are accepted as inapplicable.” In that case, the cancela-
tion shall be accrued to principles of mistake (Article 30
ff.) if their conditions exist, instead of Article 138 of the
Law of Obligations. The subsequent hardship in perfor-
mance does not have to be to the extent that it will cause
the debtor’s bankruptcy or severe damage. The exist-
ence of “Change [...] to the detriment of the debtor to the
extent that the performance request would be contrary to
the good faith”in the article is found sufficient. Certainly,
for this evaluation, the counter party’s situation shall
also be considered.

5. The Act Has To Be Either Not Executed or
Executed by Preserving the Rights Arising from
the Hardship in Performance

The performance of the act is determined as an indica-
tor that the contract is adopted and that there is no hard-
ship.

On a lawsuit about a claim of collection of receivable of
cost difference as a result of the surfacing of the under-
ground waters during a foundation excavation, the Su-
preme Court stated that the work was completed and
there was no mental reservation on certificate of provi-
sional acceptance therefore a request of adaptation was
impossible, in its decision dated 2015.*

yan tarafin uyarlama talep etmesi ise, kusursuzlugunu
ispat etmesi halinde miimkiindiir.

4. Taraflarin Yiiklendigi Edimler Arasindaki
Denge Diiriistliik Kuralina Aykiri Sekilde Asin
Olgiide Bozulmus Olmaldir

TBK’'nin 138. maddesi “sézlesmenin yapildigi sirada
mevcut olgularin, kendisinden ifanin istenmesini diirtist-
liik kurallarina aykirt diigsecek derecede bor¢lu aleyhine
degismis olmast” ifadesini icermektedir. Bu sart, bor¢lu
acisindan ifanmin agir1 bir fedakarlik gerektirmesi yahut
beklenemeyecek kadar agirlasmis olmasi halinde giin-
deme gelmektedir. Asir1 ifa giicliigli s6zlesmenin yapil-
dig1 sirada meveut olup borglu tarafindan fark edileme-
mis ise, uyarlama hiikiimlerinden yararlanilamayacag:
kabul edilmektedir.”®* Bu durumda TBK’nin 138. maddesi
hiikiimlerine degil, sartlar1 varsa yanilma (30. madde
vd.) hitkiimlerine gore iptal s6z konusu olabilir. Sonra-
dan ortaya cikan ifa giicliigiiniin, mutlaka bor¢lunun
ekonomik olarak mahvina veya agir zararina yol acacak
boyutta olmasi gerekmez. Madde metninde, “kendisin-
den ifanin istenmesinin diirtistliik kurallarina aykirt dii-
secek derecede bor¢lu aleyhine degistirir” olmasi yeterli
goriilmiistiir. Elbette bu degerlendirmede, kars: tarafin
durumu da goz oniine alinacaktir.

5. Edim Heniiz ifa Edilmemis veya ifanin Asin
Olciide Gii_clesmesinden Dogan Haklar Sakh
Tutularak Ifa Edilmis Olmahdir

Edimin ifas1, s6zlesmenin benimsendiginin ve ortada bir
giicliik olmadiginin gostergesi olarak nitelenmektedir.

Yargitay, 2015 tarihli bir kararinda temel kazisinda 6n-
goriilemeyen yeralt1 sularinin ortaya ¢ikmasi sebebiyle
fiyat farki alacaginin tahsili istemli davada, isin tamam-
landigim1 ve teslim sirasinda gecici kabul tutanaginda
uyarlama ile ilgili ihtirazi kayit bulunmadigini, dolay:-
siyla uyarlama istenmesinin miimkiin olmadigini belirt-
migtir."*

lll. ESER sc“)z_LESMELERi OZELINDE
DEGERLENDIRME VE UYARLAMA DAVASI

A. Eser Sézlesmelerine Genel Bakis
Eser sozlesmesi, is sahibi ile yiiklenici arasinda akdedi-

len, 6nceden kararlagtirilan belli bir bedel karsiliginda,
is sahibinin denetimi ve gézetimi olmaksizin bagimsiz
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lil. REVIEW AND ADAPTATION LAWSUITS
SPECIFIC TO THE CONTRACTS OF WORK

A. General Overview for the Contracts of Work

Contract of work is a contract which is established be-
tween the party ordering the work and the contractor,
about a construction, maintenance or repair or fulfill-
ing a duty in exchange for a cost that is predetermined
and with an independent performance without the em-
ployer’s control and observance. It is regulated between
the Article 470 and 486 of the Law of Obligations. De-
termination of the cost may come into question in many
contract types. However, the most important factor that
separates the contracts of work from the other contracts
is the contractor party’s performance that he/she has
incurred from the contract independently. Especially
when it is considered that for the contract of employ-
ment, the person who provides the service or most com-
monly known as the employee performs the execution

bir calismayla bir nesnenin yapim veya bakimi-ona-
rim1 ya da iistlenilen bir igin yerine getirilmesine dair
sozlesmedir. TBK’'nin 470. ile 486. maddeleri arasinda
diizenlenmistir. Bedelin 6nceden kararlagtirilmas: bir-
cok s6zlegme tiiriinde s6z konusu olabilmektedir. Ancak
eser sozlesmelerini diger s6zlesme tiirlerinden ayiran
en 6nemli unsur, yiiklenicinin sézlesmede iistlendigi
edimi bagimsiz calismayla yerine getirmesidir. Ozellikle
hizmet s6zlesmelerinde hizmeti yerine getiren kisinin
yada en sik rastlanan haliyle ig¢inin, ig sahibinin bu s6z-
lesme tiiriindeki karsilig olarak degerlendirilebilecek
igverenin denetim ve gozetimi altinda edimini ifa ettigi
diisiiniildiigiinde eser sézlesmelerinin bu ayiric1 yonii
belirginlesmektedir.

B. Gétiirii Bedel

Eser sozlesmesinde bedel gotiirii veya yaklasik olarak
kararlagtirilabilir. Yasa koyucu, TBK’da temel olarak iki
tlir iicreti diizenlemis ve c¢ikarlar dengesine goére bun-
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under the control and observance of the employer who
can be seen as equivalent of contract giver, the men-
tioned distinctive characteristic of the contracts of work
becomes apparent.

B. Fixed Cost

The cost in the contracts of work might be determined
as fixed or approximate. The legislator has regulated two
types of cost and enabled the parties to prefer one of
these in compliance with the balance of interest." Since
the subject of our article is adaptation of the cost in con-
tracts of work, the assessments regarding fixed cost shall
be included. According to the Article 480 of the Law of
Obligations, fixed cost means that the cost of the under-
taken work of contract of work has been determined be-
forehand and accurately. For the contracts that involve
the fixed cost, even if the work requires more labor and
costs than the foreseen, the contractor may not request
fees to be increased.

The contractor’s close relation with the fixed cost pursu-
ant to the Article 480 of the Law of Obligation is unfas-

lardan birinin tercih edilmesi imkanim taraflara birak-
migtir.”* Makalemizin konusu eser s6zlesmelerinde fiyat
uyarlamasi oldugundan gétiirii bedele iligkin degerlen-
dirmelere yer verilmektedir. TBK’'nin 480. maddesinde'®
diizenlenen gétiirii bedel, eser sdzlesmesinde iistlenilen
isin bedelinin 6énceden ve kesin olarak tespit edilmesi
anlamina gelmektedir. Gotiirii bedelin s6z konusu oldu-
gu bir eser sozlesmesinde is, 6ngoriilenden fazla emek
ve masrafi gerektirmis olsa bile yiiklenici, belirlenen be-
delin artirilmasini talep edemez.

Yiiklenicinin TBK’'nin 480. maddesi kurali ¢cercevesinde
kararlagtirilan gotiirii bedel ile kurdugu siki bag, istisnai
nitelikteki TBK 480/2 hiitkmii ile gevsetilmektedir.”” On-
ceden 6ngoriilmesi miimkiin olmayan ya da 6ngoriiliip
de taraflarca dikkate alinmayan sebepler dolayisiyla isi
ayni fiyata yapmak miimkiin olmazsa, yiiklenici fiyatin
artirllmasini ya da sézlesmenin feshini talep edebile-
cektir.'® Gotiirli bedel ile akdedilen eser s6zlesmesinde
agir1 ifa giicliigli nedeniyle uyarlama ya da fesih talep
etme hakki yiikleniciye taninmigtir. Eser s6zlesmesinde
ifanin agir1 derecede giiclesmesi, masraflarin olaganiistii
artmasi diginda bagka bir nedenden meydana gelmis ise
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tened with the Article 480/2 which has an exceptional
character.”” In the event that completing the work may
not be possible with the fixed cost due to the reasons
that cannot be foreseen or that were foreseen but dis-
regarded by the parties, the contractor may request an
increased payment or termination of the contract.’® The
right to request adaptation or termination as a result of
the hardship in performance in the contract that is con-
ducted with a fixed cost is vested for the contractor. If
the hardship in the contract has occurred from another
reason other than the increase in expenses at a much
higher rate than the anticipated, the adaptation request
shall be made based on the Article 138 of the Law of Ob-
ligations as a general principle.

According to the Article 480/3 of the Law of Obligations,
even the incurred costs of expenses and labor are less
than the estimated costs after the determination of the
fixed cost in the contract, the party ordering the work is
obliged to pay the full amount of the determined costs.

While the abovementioned explanation about the ad-
aptation of fixed cost in the contracts of work is gener-

' mﬂw

genel hiikiim niteligindeki TBK’nin 138. maddesi hiik-
miine dayanilarak uyarlama talep edilecektir.

TBK’nin 480. maddesinin 3. fikras1 uyarinca gotiirii be-
delin belirlenmesinden sonra eser, ongoriillenden az
emek ve masrafl gerektirmis olsa bile is sahibi, belirle-
nen bedelin tamamini 6demekle yiikiimliidiir.

Eser sozlesmesindeki gotiirii bedelin uyarlanmasi baki-
mindan, yukaridaki aciklamalarimiz genel olarak gecerli
olmakla birlikte, s6zlesmenin 6zellik arz eden noktalar:
bakimindan ek degerlendirmelere yer verilecektir.

1. Gétiirii Bedelin Uyarlanmasinin Sartlan

a. Taraflarca 6nceden 6ngoriilemeyen veya 6ngorii-
liip de meydana gelmeyecegi kabul edilen, beklen-
meyen bir hal ortaya cikmalidir

Burada dikkat edilmesi gereken hususlardan ilki, ola-
ganiistii durumun ya da olayin gecici degil siirekli veya
en azindan uzun siireli olmasi gerektigidir. Yine sozles-
menin siiresi bakimindan da uyarlama talebine dayanak
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allyvalid, additional evaluations shall be rendered about
specific points of the contract.

1. Conditions for the Adaptation of the Fixed
Cost

a. An unexpected situation which cannot be fore-
seen or which was foreseen but not expected to
happen should happen

The first point that should be emphasized here is that
the extraordinary situation has to be persistent or long
lasting not a temporary situation. Also for the contract
period, the validity of the reason of the adaptation re-
quest requires special evaluation for each concrete case.

The Supreme Court evaluates the unpredictability and
investigates the objective unpredictability’s existence
for each case.”” The extraordinary situation is required
to be in an effective character to each prudent contrac-
tor that undertakes works in similar areas rather than
only a concrete contractor.

b. The unexpected situation must have caused the
hardship in the work’s completion with the fixed
cost

An ordinary increase in expenses that the contractor
would make during the execution is accepted as ordinary
risks; therefore the contractor has to bear. On the other
hand, the increase mentioned in the Article 480 of the
Law of Obligations is an unpredictable, unaccounted for,
extreme and extraordinary increase. The requiring fac-
tor according to the Article is the existence of a hardship
in performance to the detriment of the contractor. As a
result of the changing terms and conditions, the balance
between the parties’ acts has to become disturbed ex-
tremely and clearly. It is not required for the mentioned
imbalance to cause the debtor to go bankrupt; only clear
and major imbalance will suffice.

teskil eden sebebin gecerliligi acisindan her bir olay i¢in
ayr1 degerlendirme yapilmasi gerekmektedir.

Yargitay, ongoriilemezlik unsuru iizerinde detayl de-
gerlendirmeler yapmakta ve her bir olay bakimindan
objektif 6ngoriillemezligin yerine gelip gelmedigini aras-
tirmaktadir.”” Olaganiistii durumun yalnizca somut yiik-
leniciyi degil benzer alandakiisleri iistlenen basiretli her
yiikleniciyi etkileyecek nitelikte olmasi aranmaktadir.

b. Ortaya cikan beklenmeyen hal, eserin tespit edi-
len gotiirii licretle tamamlanmasim asir1 derecede
giiclestirmis bulunmalhidir

Yiiklenicinin isi yerine getirirken yapacagi masraflar-
daki olagan artiglar, olagan risk sayildig icin yiiklenici
buna katlanmak zorundadir. Ote yandan TBK’nin 480.
maddesinde bahsedilen artis éngériilemeyen, hesaba
katilamayan, agir1 ve olaganiistii bir artistir. Madde kap-
saminda aranan unsur, yiiklenici aleyhine bir agir1 ifa
giicliigliniin dogmasidir. Degisen durum ve kosullar ne-
deniyle taraflarin yiiklendikleri edimler arasindaki den-
ge agir1 Olciide ve acik bir bicimde bozulmug olmahdir.
Bu agir1 dengesizligin, bor¢clunun mutlaka yikimina yol
acmasl aranmamakta, sadece edimler arasindaki acik ve
biiyiik dengesizligin varligi yeterli goriilmektedir.

c. Beklenmeyen halin ortaya cikmasi taraflara is-
nat edilmemelidir ve yiiklenicinin kusuru bulun-
mamahdir

Ortaya cikan durum herhangi bir sebeple yiikleniciye
isnat edilebilir nitelikte ise, yiiklenici maliyet artis1 ne-
deniyle gétiirii bedele ek bedel talep etme hakkina sahip
degildir. Degisen durum ve kosullarin ortaya ¢ikmasin-
da yiiklenicinin kusuru bulunmamalidir. Eger yiiklenici
kendi ediminden dolayr durumun giiclesmesine sebep
olmugsa, s6zlesmenin degisen sartlara uyarlanmasini
talep edemez.

1413th Chamber of Supreme Court, decision dated
13.06.2014, numbered E.2013/16898 and K.2014/18895.
15 15th Chamber of Supreme Court, decision dated
13.11.2015, numbered E.2015/1637 and K.2015/5752.

16 Aydin Zevkliler/Emre Gokyayla, Borclar
Hukuku Ozel Bore lliskileri, Ed. 13, Ankara 2013, p.528.

17 Article 480 of the Law of Obligations: “In case the
cost is regulated as fixed cost, the contractor has

to complete the work with that cost. Even the work
requires more effort and expense than the foreseen,
contractor may not request the cost to be enhanced.”
18 Mustafa Alper Giimiis, Borclar Hukuku Ozel

19 Ahmet Kilicoglu, Borglar Hukuku Genel Hitkiimler,
Ed. 16, Ankara 2012, p.253.

20 15th Chamber of Supreme Court, decision dated
14.011999, numbered E.1999/4258 and K.1999/76.
21Kaplan, p.156.

Hiikiimler, Ed. 2, Istanbul 2012, p.85.
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c. The unexpected term should not be imputed to
the parties and the contractor should not be at fault

In the event that the unexpected term is imputable to
the contractor, the contractor has no right to request
additional fees besides the fixed cost. The contractor
should not be at fault for the unexpected terms and con-
ditions. If the contractor has caused difficulty by his/
her own action, he/she cannot request adaptation of the
contract to the changing terms and conditions.

d. The contractor should notify the existence of the
unexpected term to the contract giver

The good faith requires the contractor to notify the situ-
ation to the contract giver without delay.

e. There should not be any principle in the contract
that prevents the increase in the cost

The Article 480 of the Law of Obligations is a regulatory
legal principle. Therefore the parties have opportunity
to decide on the opposite of the Article in the contract.
Nevertheless, eveniftheright of adaptation is dispensed,
in the event that the degree of unexpected circumstance
is on a level that is against the contractor’s economic
entity pursuant to the Article 23 of the TCO or the good
faith and fairness requires the adaptation, the request of
adaptation shall be possible.

C. The Legal Scope of the Adaptation Lawsuits

The resolution of judge’s to the dispute by adaptation
should be a substitute and vice solution in case the par-
ties fail to agree.?

The judge shall consider the reasoning of judiciary
in scope of the good faith instead of the involved par-
ties’ possible requests in his evaluation of the fictitious
will during the adaptation case. Therefore the decision

d. Yiiklenici beklenmeyen halin varhigim is sahibi-
ne ihbar etmelidir

Diiriistliik kurali, yiiklenicinin bu durumu is sahibine
vakit gecirmeksizin ihbar etmesini gerektirmektedir.

e. Sozlesmede bedelin artirilmasim engelleyen bir
hiikiim bulunmamalidir

TBK’nin 480. maddesi diizenleyici hukuk kurali niteli-
gindedir. Dolayisiyla taraflar s6zlesme ile hitkmiin aksi-
ni kararlagtirma imkanina sahiptir.

Ancak s6zlesmede uyarlama talep etme hakkindan vaz-
gecilse dahi, meydana gelen olaganiistii olayin TMK’nin
23. maddesi kapsaminda yiiklenicinin ekonomik kisilik
hakkina aykirilik olugturacak seviyede olmasi ya da dii-
riistliik kurali ve hakkaniyet ilkesinin uyarlamayi gerek-
li kilmasi halinde hakimden uyarlama talebinde bulunu-
labilecektir.

C. Uyarlama Davalarinin Hukuki Esaslari

Hakimin uyarlama yoluyla uyusmazhig1 ¢éziimlemesi,
taraflar anlagamadig) takdirde devreye girecek bir ye-
dek, yardimei ¢6ziim olmalidir.*

Hakim, uyarlama davasi esnasinda gerceklestirecegi
farazi irade degerlendirmesinde taraflarin gercekten
ne talep edeceklerini degil, dogru ve makul diigiince-
deki kigilerin ne amaclamig olacagim diiriistliik kural
kapsaminda esas alacaktir. Dolayisiyla karar, taraflarin
iradesi gibi siibjektif dlcii yerine hakkaniyet ilkesi gibi
objektif bir ilkeye dayanmalidir. Uyarlama davasinda
amag, taraflardan birinin katlanmak zorunda oldugu
fedakarhigin, taraflar arasinda adil olarak paylastirilmasi
olmalidir.

14 Yargitay 13. H.D,, T. 13.06.2014, E. 2013/16898, K.
2014/18895.

15 Yargitay 15. H.D,, T. 13.11.2015, E. 2015/1637, K.
2015/5752.

16 Aydin Zevkliler/Emre Gékyayla, Borclar
Hukuku Ozel Borc lliskileri,13. Bast, Ankara 2013, 5.528.

artinlmasini isteyemez.”

17 “ TBK m. 480 “Bedel gotiirii olarak belirlenmisse
yklenici, eseri o bedelle meydana getirmekle
yikamliidir. Eser, 6ngorilenden fazla emek ve masrafi
gerektirmis olsa bile yiklenici, belirlenen bedelin

19 Ahmet Kilicoglu, Borclar Hukuku Genel Hikiimler,
16. Bas, Ankara 2012, 5.253.

20 Yargitay 15. H.D., T. 14.01.1999 E. 1999/4258,
K.1999/76.

21Kaplan, s.156.

18 Mustafa Alper Giimiis, Borclar Hukuku Ozel

Hiikiimler, 2. Bast, Istanbul 2012, 5.85.
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should be based on an objective rule such as fairness in-
stead of a subjective rule such as the parties’ wills. The
aim on the adaptation lawsuit should be the fairly pro-
ration of the obligatory sacrifice that one of the parties
have to endure between the parties.

IV. CONCLUSION

The main rule of the contract relation is abiding by the
contract. Abiding by the contract in the event of the
emergence of the situations arising after the contract’s
establishment but before the execution that cause im-
balance between the acts may cause unfairness. The
foundation of the adaptation of contract is regulated to
eliminate that unfairness. The adaptation of the con-
tract which is valid for each type of contract in the ex-
istence of significant conditions in general sense is ap-
plied with some differences for the contracts of work.
This difference is arising from the existence of specific
principle about adaptation of the cost for contracts of
work in the Law of Obligations. In order to be able to
mention about adaptation of the cost for contracts of
work, the cost should be determined as fixed cost in the
contract. In addition to this condition, some factors are
required to be determined according to characteristics
of each case. The main evaluation of the adaptation is
realized within the scope of the good faith. In the event
that the adaptation is impossible, the opportunity of ter-
mination of the contract is ensured by the law. Firstly,
the principal of keeping the contract should be acted on,
when this is impossible; the option of termination of the
contract should be chosen.

BIBLIOGRAPHY KAYNAKCA

Ahmet Kilicoglu, Borclar Hukuku Genel Huktmler, Ed.16 , Ankara 2012

Aydin Zevkliler/Emre Gokyayla, Borclar Hukuku Ozel Borg liskileri,
Ed. 13, Ankara 2013

Basak Baysal, Stzlesmenin Uyarlanmasi, Istanbul 2009

Basak Baysal, “Asiri ifa Guiclugu”, Turk Borclar Kanunu Sempozyumu,
Ed. M. Murat Inceoglu, Istanbul 2012

Fikret Eren, Borclar Hukuku Genel Hitkiimler, Ed. 14, Ankara 2012

I:Iannes Rosler, “Alman ve Uluslararasi Sdzles[ne Hukukunda pegisen ve
Ongorilemeyen Kosullar”, Ceviren: Tiilay Aydin Unver, Istanbul Universitesi Hukuk
Fakiiltesi Mecmuasi, V.66, N.1, 2008

ibrahim Kaplan, Hakimin S6zlesmeye Midahalesi, Ed. 2, Ankara 2006

Kemal Oguzman/Turgut Oz, Borclar Hukuku Genel Hikiimler, Ed. 11,
Istanbul 2013

Mustafa Alper Giimiis, Borclar Hukuku Ozel Hikamler, Ed. 2, Istanbul 2012
Rona Serozan, ifa, ifa Engelleri, Haksiz Zenginlesme, Ed. 4, Istanbul 2006

IV. SONUC

Sozlesme iligkisinde esas kural, s6zlesmeye bagh kal-
maktir. S6zlesmenin kurulmasindan sonra fakat ifadan
once taraflardan bagimsiz olarak ortaya c¢ikan, edim-
ler arasinda agir1 6l¢iide dengesizlige sebebiyet veren
durumlarin ortaya ¢ikmasi halinde sézlesmeye bagh
kalinmasi, hakkaniyete aykirilik tegkil edebilmektedir.
Sozlesmenin uyarlanmasi miiessesesi, bu hakkaniyete
aykirihgin bertaraf edilmesi amaciyla diizenlenmistir.
Genel anlamda her tiir sézlesme acisindan belirli sartla-
rin varligl halinde gecerli olan agir1 ifa giicligii halinde
sozlesmenin uyarlanmasi, eser sézlesmeleri bakimin-
dan belirli farkliliklarla uygulanmaktadir. Bu farklilik,
TBK’da eser sozlesmelerinde fiyat uyarlamasina dair
6zel hiikkmiin bulunmasindan kaynaklanmaktadir. Eser
sozlesmeleri bakimindan fiyat uyarlamasmin séz ko-
nusu olabilmesi i¢in s6zlesmede bedelin gotiirii bedel
seklinde kararlagtirilmis olmas: gart1 aranir. Bu sartin
yaninda somut olayin 6zelliklerine gore tespiti gereken
birtakim unsurlar mevcuttur. Uyarlama bakimindan
temel degerlendirme, diiriistlitk kurali cercevesinde
gerceklestirilmektedir. Uyarlamanin miimkiin olmadig:
halde s6zlesmeden dénme imkam da kanunda tanin-
mugtir. Oncelikle sozlesmenin ayakta tutulmasi esas
ile hareket edilmeli, bunun miimkiin olmamasi halinde
sozlesmenin sona erdirilmesi yolu secilmelidir. B

Ahmet Kilicoglu, Borclar Hukuku Genel Hiikiimler, 16. Basl, Ankara 2012

Aydin Zevkliler/Emre Gokyayla, Borclar Hukuku Ozel Borg fliskileri,
13. Basl, Ankara 2013

Basak Baysal, Sézlesmenin Uyarlanmasl, istanbul 2009

Basak Baysal, “Asiri ]fa Guclugd”, Tirk Borglar Kanunu Sempozyumu,
Ed. M. Murat Inceoglu, Istanbul 2012

Fikret Eren, Borclar Hukuku Genel Hitkiimler, 14. Basi, Ankara 2012

Hannes Résler, “Alman ve Uluslararasi Stzlesme Hukukunda Degisen ve
Ongorilemeyen Kosullar”, Ceviren: Tiilay Aydin Unver, Istanbul Universitesi Hukuk
Fakiiltesi Mecmuasi, C.68, S1, 2008

ibrahim Kaplan, Hakimin Sézlesmeye Miidahalesi, 2. Bast, Ankara 2006

Kemal Oguzman/Turgut 0z, Borclar Hukuku Genel Hkimler, T1. Bast,
Istanbul 2013

Mustafa Alper Giimiis, Borclar Hukuku Ozel Hiikiimler, 2. Basl, istanbul 2012
Rona Serozan, ifa, ifa Engelleri, Haksiz Zenginlesme, 4. Basl, Istanbul 2006

ARTICLETTER|WINTER 2017



