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ABSTRACT

Article 1530 of the Turkish Commercial Code,
which is applicable to the transactions on the
procurement of goods and services between
enterprises and the merchants, offers a sys-
tem in order to protect the suppliers of goods
and services against late payments. That sys-
tem, which is different than the system regu-
lated by the Turkish Code of Obligations, saves
the creditor from the burden of sending a de-
fault notice that is required for the actualiza-
tion of default, shortens the payment period
and sets up the rule of paying at a higher rate
of default interest as opposed to general com-
mercial default interest.
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OZET

Ticari isletmeler ve tacirler arasinda mal ve hiz-
met tedariki amaciyla yapilan islemlerde uygu-
lanan TTK m. 1530, mal ve hizmet tedarikinde
bulunan isletmeleri, para alacaginin gec 6den-
mesine karsi korumak amaciyla, TBK dtizenle-
melerinden farkli bir sistem getirerek temerrt-
din dogmasi icin gerekli olan ihtar génderme
sartindan para alacaklisini kurtarmakta, ifa
stresini kisaltmakta ve temerrit halinde uy-
gulanacak temerr(t faizinden daha yuksek bir
temerrUt faiz oraninin ddenmesini kurala bag-
lamaktadir.

ANAHTAR KELIMELER: intarsiz Temer-
rut, Mal Ve Hizmet Sozlesmeleri, Gec Odeme,
TTK M. 1530, Temerrut Faizi
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I. INTRODUCTION

N ORDER TO PROTECT THE CREDITORS THAT SUPPLY GOODS
and services against late payment, a system, which is
different than the method regulated under the Turk-
ish Code of Obligations numbered 6098' (“TCO”),
is set forth between the second and seventh para-
graphs of Art.1530 of the Turkish Commercial Code

numbered 61022 (“TCC”) for the transactions made
between enterprises concerning procurement of goods
and services. Special provisions are regulated with re-
gard to the payment period, conditions for default of the
debtor without notice and default interest under such
paragraphs.

The restrictions in certain aspects to the parties’ abil-
ity to contract freely on behalf of the creditor, which are
regulated under the provisions in question which are
applicable to the transactions, which aim the procure-
ment of goods and services, between the enterprises and
the possibilities of allowance for the creditor of dragging
the debtor into default without sending a notice and de-
manding a higher rate of default interest are discussed
under this article by making comparisons with the pro-
visions of the TCO.?

Il. ORIGIN AND THE PURPOSE OF THE
RELEVANT REGULATION

Paragraphs 2 and 7 of the Art. 1530 of the TCC are set
forth in order to limit the long payment periods granted
to the debtors, to prevent late payments and thereby to
protect the creditor by grounding on the “Directive on
Combating Late Payment in Commercial Transactions”
numbered 2011/7* (“Directive”) which was enacted by
the European Parliament and Council of the European
Union.®

As it is stated under the Directive, most of the large and
strong enterprises use late payment as a financing in-
strument. However, such instrument puts the suppliers
of goods and services to strong enterprises in a difficult
position, unsettles their financial positions by negative-
ly affecting the cash flows, damages their competitive-
ness and profitability, and even leads them to bankrupt-
cy. For this reason, the concept of “default”, the method
of calculation of the payment period and the provisions
regarding the default interest stipulated under the Art.
1530 are regulated pursuant to the fundamental princi-
ples of the Directive which introduces measures in or-

1. GiRIS

102 SAYILI TORK TICARET KANUNU’NUN! (“TTK”) 1530.

maddesinin 2 ile 7. fikralar1 arasinda, ticari ig-

letmeler arasinda mal ve hizmet tedariki ama-

ciyla yapilan igslemlerde, mal ve hizmet tedari-

kinde bulunan para alacaklisinin ge¢ 6demeye

kars1 korunmasi amaciyla, 6098 sayili Tiirk
Bor¢lar Kanunu'nda® (“TBK”) benimsenen sistemden
farkli bir diizenleme 6ngériilmiistiir. S6z konusu diizen-
lemelerde, para borcunun ifa siiresi, para ddeme borg-
lusunun ihtarsiz temerriidiiniin kosullar1 ve temerriit
faizi ile ilgili 6zel hiikiimler bulunmaktadir.

Bu calismada, ticari igletmeler arasinda mal ve hizmet
tedariki amaciyla yapilan islemlerde uygulanan s6z ko-
nusu hiikiimlerdeki s6zlesme 6zgiirliigiiniin alacakl le-
hine belirli acilardan sinirlanmasi hali ile, para alacakli-
sina taninan ihtar cekmeksizin bedel 6deme bor¢lusunu
temerriide diigiirerek daha yiiksek bir temerriit faizi ta-
lep edebilme imkanlari, TBK hiikiimleri ile kargilagtir-
mali olarak ele alinmigtir.?

Il. DUZENLEMENIN KAYNAGI VE AMACI

TTKnin 1530. maddesinin 2 ila 7. fikralari; bedel 6deme
borclarinda bor¢luya taninan uzun édeme siirelerinin
oniine gecmek ve gec 6demelerle miicadele etmek, boy-
lece para alacaklisinin korunmasini saglamak amaciyla
Avrupa Birligi'nin Avrupa Parlamentosu ile Konseyi ta-
rafindan ¢ikarilan 2011/7 sayih “Ticari Islemlerde Gec
Odemelerle Miicadeleye Tligkin Yonerge”* (“ Yonerge™)
esas alinarak getirilmigtir.®

Yonerge’de belirtildigi iizere, bircok biiyiik ve giiclii ti-
cari isletme, ge¢c 6demeyi bir finansman araci olarak
kullanmaktadir. Ancak bu arag, giiclii ticari isletmelere
mal ve hizmet tedarikinde bulunanlar ¢ok giic durum-
da birakmakta, nakit akiglarini olumsuz sekilde etkile-
yerek finansal durumlarini sarsmakta, rekabet giicii ve
karliligini zedelemekte, hatta iflasa siiriiklemektedir. Bu
nedenle, TTK m. 1530°da diizenlenen “temerriit” kavra-
m1, 6deme siiresinin hesaplanma yonetimi ve temerriit
faizine iligkin hiikiimler; para alacaklisinin alacagina
kavugsamamasinin tiim piyasa agisindan domino etkisi
yaratmasini 6nlemeye yonelik tedbirler getiren Yoner-
ge’deki esaslar cercevesinde kaleme alinmigtir.
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der to prevent a domino effect in the market caused by
the non-performance of the debts.

With regard to the transactions on procurement of
goods and services between enterprises, the TCC
Art.1530 aims to protect the manufacturers and the en-
terprises that supply goods and services to the economi-
cally strong enterprises, such as markets, supermarkets
and hypermarkets.® That provision aims to provide
the creditor, who has already fulfilled his obligation of
procurement, with the opportunity to collect his debts
quickly and without carrying out any procedural action.”

lil. FEATURES OF THE DEFAULT WITHOUT
NOTIFICATION

A. Determination of the Date of Default

The Article 1530 of the TCC differs from the principles
of the TCO with the special measures that were brought
in terms of default in payment and determination of
the payment period in the transactions made for the

TTK m. 1530 ile amaclanan, ticari isletmeler arasindaki
mal ve hizmet tedariki iglemlerinde, ekonomik acidan
giiclii konumda olan, 6zellikle market, stipermarket, hi-
permarket gibi isletmeler karsisinda, bu igletmelere mal
ve hizmet tedarikinde bulunan iiretici ve isletmelerin
korunmasidir.® Anilan hiikiim, getirdigi 6zel tedbirler
ile, tedarik borcunu yerine getirmis olan para alacakli-

smin, alacagina hizh ve usuli yiiklerden arinmig sekilde
kavusmasina hizmet eder.”

Il IHTARSIZ TEMERRUDUN OZELLIKLERI
A. Temerriide Diisme Aninin Tespiti

TTK m.1530 hiikmij, ticari igletmeler arasinda mal ve
hizmet tedariki amaciyla yapilan islemlerde, 6demede
temerriide diisiilmesi ve vadenin saptanmasi bakimin-
dan getirdigi 6zel tedbirler yoniiyle, TBK diizenleme-
sinden ayrilir.® Ornegin, TBK'da temerriide diisme anu,
taraflarca kararlagtirilan belirli bir vade olup olmamasi-
na gore farklilik gosterirken; TTK m. 1530°da ise, temer-
riit any, taraflarin 6deme giinii veya siiresi kararlagtir-
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purpose of procurement of goods and services between
enterprises.® For instance, whereas the date of the de-
fault in the TCO varies whether there is a specific term
determined by the parties; pursuant to the Art. 1530 of
the TCC, the date of the default varies whether there is
a payment day or a payment period determined by the
parties. The differences between the said provision of
the TCC and the provisions of the TCO are explained in
this section.

1. Default in Cases Where the Payment Date or
the Payment Period is Determined Under the
Agreement

Pursuant to the paragraphs 2 and 3 of the Art. 1530 of the
TCC, although the creditor has fulfilled his procurement
obligation arising from the law or the agreement, except
for the cases where the debtor cannot be held liable for
the delay, in case the debtor does not pay for its debt on

mis olup olmamasina gére farklihik géstermektedir. Bu
boliimde, s6z konusu hiikiimde yer alan diizenlemeler
ile TBK hiikiimlerinin farklar: izerinde durulmaktadir.

1. S6zlesmede Odeme Giinii veya Siiresi
Kararlastirildig1 Hallerde Temerriit

TTK m. 1530/2 ve 3’te, alacaklinin, kanundan veya s6z-
lesmeden dogan tedarik borcunu yerine getirmesine
ragmen’ borclunun gecikmeden sorumlu tutulamaya-
cag haller hari¢, borcunu sézlesmede 6ngoriilmiis bu-
lunan tarihte veya belirtilen 6deme siiresinde yerine
getirmemesi halinde, ihtara gerek olmadan temerriide
diisecegi ve sart edilmemis olsa bile faize hak kazana-
cagl diizenlenmistir. Bu hiikiim, TBK’da yer alan bor¢lu
temerriidiine iligkin genel kurallarla bir ¢atisma yarat-
maktadir. Zira hitkiimde, bor¢lunun temerriide diigmesi
bakimindan ihtar sartinin aranmadigl durumlar, soz-
lesmede 6deme giinii veya siiresi kararlagtirildig: tiim
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the date or within the period specified in the agreement,
the debtor shall go into default without any need of no-
tice and the creditor shall get entitled to interest, even if
the interest rate is not regulated under the agreement.’
These regulations contradict with the general provi-
sions of the TCO regarding the default of the debtor.
Hence, in the said provisions of the TCC, the cases where
the notification is not required for the debtor default is
extended to cover all circumstances in which the pay-
ment date or the payment period is determined under
the agreement.'° However, Art. 117 of the TCO stipulates
that in principle, the debtor of a due debt shall default
with the notification of the creditor. However, accord-
ing to the said article, as an exception, in the event that
a specific term is determined by the parties, the results
of the debtor default shall be applied without any need
of notification. Therefore, in contrary to the Art. 1530/2
and 3 of the TCC, according to the TCO, the obligation of
notification is not ruled out in all cases of which the pay-
ment date and the payment period is determined and
also sending a notification is not obligatory for dragging
the debtor into default in cases where the performance
time for the debtor is determined as a specified or speci-
fiable time in terms of the calendar. In case the perfor-
mance date is attributed to an event of which the actu-
alization time is uncertain, an unspecific term would
be in question and in such case, notification would be
obligatory for the debtor’s default according to the TCO.
However, in such cases, the debtor shall default without
notification with respect to the agreements which fall
into the scope of Art. 1530 of the TCC.! In conclusion,
according to the Article 1530/2 and 3 of the TCC, in cases
where specific or unspecific term is determined under
the agreement, the default shall occur automatically
when the term is due.

Another provision, which is brought in order to protect
the creditor regarding the situations where the payment
date or period is determined by the parties, concerns the
length of the performance period that is determined by
the parties. The parties may determine the time of the
performance of the pecuniary debt as a date prior the
procurement of the goods or the services; or the same
date of which the goods and the services shall be pro-
cured. Such determination would not be disadvanta-
geous for the creditor. Nevertheless, the creditor should
be protected in cases where the service or the goods are
procured but the payment is postdated. For this reason,
Art. 1530/5 of the TCC regulates a control system. Ac-
cordingly, the period for the payment, which is stipulat-

halleri kapsayacak sekilde genigletilmigtir.'® Ancak TBK
m. 117’de, muaccel bir borcun bor¢lusunun, kural olarak
alacaklinin ihtariyla temerriide diisecegi; bunun istisna-
st olarak ise, taraflarca belirli vade kararlagtirilmis olan
hallerde ihtara gerek olmaksizin bor¢lu temerriidiiniin
sonuglarinin uygulanacag1 diizenlenmistir. Dolayisiy-
la TBK’ya gore, TTK m. 1530/2 ve 3’te diizenlendiginin
aksine, sozlesmede bir 6deme giinii veya siiresi karar-
lagtirildig: tiim hallerde ihtar sart: ortadan kalkmamak-
ta, yalmzca borclunun ne zaman ifada bulunacaginin
takvim itibariyle belirli veya belirlenebilir bir zaman
bi¢iminde kararlagtirilmis olmasi halinde temerriit i¢in
ihtar sart1 aranmamaktadir. Ifa tarihinin, ne zaman ger-
ceklesecegi belirsiz olan bir olaya baglanmasi halinde
belirsiz vade s6z konusu olmakta ve bu durumda TBK’ya
gore borclunun temerriide diigsmesi i¢in ihtar gsarti1 aran-
makta iken, TTK m. 1530’un uygulama alina giren so6z-
lesmelerde ise, borg¢lu, ihtarsiz sekilde temerriide diis-
mektedir." Sonuc olarak, TTK m. 1530/2 ve 3 uyarinca,
sozlesmede belirli veya belirsiz vade 6ngortildiigii du-
rumlarda, vadenin gelmesiyle temerriit otomatik olarak
gerceklesecektir.

Taraflarca 6deme giinii veya siiresinin kararlastirildig:
hallere iligkin olarak para alacaklisini korumaya yonelik
getirilen bagka bir diizenleme, taraflarca kararlagtirilan
ifa siiresinin uzunluguna iliskindir. Taraflar, para borcu-
nun ifasini, mal veya hizmetin alindig tarihten 6nceki
bir tarih veya mal veya hizmetin alindigi tarih olarak be-
lirleyebilirler. Bu durumda para alacaklisinin aleyhine
bir durum olusmamaktadir. Bununla birlikte, mal veya
hizmetin alinmasina ragmen para borcunun vadesinin
ileriye birakilmasi halinde para alacaklisinin korunmasi
ihtiyaci dogacaktir. Bu sebeple TTK m. 1530/5, bir de-
netim sistemi 6ngoérmektedir. Buna goére, sozlesmede
taraflarca 6ngoriilen 6deme siiresi;

a. Faturanin veya es deger 6deme talebinin alindig:
veya

b. Mal veya hizmetin alindig1 veya

c. Mal veya hizmetin gézden gecirme ve kabul usu-
liiniin tamamlandig1

tarihten itibaren en fazla 60 giin olabilir.
Dolayisiyla, iki ticari isletme arasinda mal ve hizmet

saglamaya yonelik sdzlesmeden dogan para borcunun
ifa siiresi kural olarak 60 giinle simirlandirilmig olmakla
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ed under the agreement by the parties, cannot exceed 60
days following the date of;

a. Receipt of the invoice or an equivalent request for
payment, or

b. Receipt of the goods or services, or

c. Completion of the procedure for accepting or re-
viewing of the goods or services.

Therefore, although the payment period born out of
the agreement on procurement of goods and services
between enterprises is limited with 60 days pursuant
to the provision in question, on the condition that it is
expressly agreed in the agreement and provided that it
is not grossly unfair to the creditor, it is regulated that
the parties can determine a term of more than 60 days..
However, in situations where maximum payment pe-
riod cannot exceed 60 days if the creditor, which is the
supplier party, is a small or medium-sized enterprise
(SME) or aproducer in agricultural or animal sector and
the debtor is alarge sized enterprise.

Since Art. 1530/5 of the TCC is an imperative provision,
agreements regulating contrary payment periods to
such provision would be void. The sanction for contra-
diction with such provision and limits of accepting and
reviewing periods are regulated under Art. 1530/4 of the
TCC. The details of such regulation will be discussed in
detail below.

beraber, s6z konusu hiikiimde, alacakl aleyhine agir bir
haksi1z durum yaratmamak kosuluyla ve acikca anlas-
mak suretiyle, taraflarin 60 giinden daha uzun bir vade
ongorebilecegi diizenlenmistir. Ancak tedarikei taraf
olan alacaklinin kii¢iik yahut orta 6lgekli isletme (KOBI)
veya tarimsal ya da hayvansal iiretici oldugu ve borclu-
nun biiyiik 6lcekli isletme sifatini tagidig: hallerde, aza-
mi 6deme siiresi, 60 glinii asamaz.

TTK m. 1530/5’te yer alan diizenleme emredici nitelik-
te olup, buna aykir1 olan vadeye iligkin s6zlegme sartlar
hiikiimsiiz olacaktir. Bunailigkin yaptirim ve s6z konusu
hiikiimde belirtilen kabul ve gézden gecirme siirelerinin
siir1 m.1530/4’te diizenlenmigtir. Bu diizenlemeye ilis-
kin ayrintilar agagida ele alinmaktadir.

2. Sozlesmede Odeme Giinii veya Siiresinin
Kararlastiriimadigi Hallerde Temerriit

iki ticari isletme arasinda mal ve hizmet saglamaya
yonelik olarak akdedilen sozlegmelerde, 6deme giinii
veya siiresi kararlagtirilmamigs oldugu veya kararlagti-
rilan vadenin TTK m. 1530/5’ gore gecersiz sayildig:
hallerde, hitkmiin dérdiincii fikrasi uygulama alani bu-
lacaktir. Genel diizenlemeler iceren TBK m. 90 geregi,
vadeye iligkin bir diizenlemenin bulunmadig: sozleg-
melerde, kanunda yer alan yedek hukuk kurallar1 sakli
olmakla birlikte, bor¢ dogdugu anda muaccel olacak ve
hemen talep edilebilecektir. TBK m. 117 uyarinca ise
muaccel bir borcun bor¢lusu yalmzca alacaklinin ih-
tariyla temerriide diisecektir. Ancak ekonomik a¢idan

1Official Gazette (0G) dated 04.02.2011 and
numbered 27836.

2 0G dated 14.02.2011 and numbered 27846.

3 Pinar Caglayan, “Avrupa Birligi Yonergeleri ve

6 Hiiseyin Ulgen/Mehmet Helvaci/Abuzer
Kendigelen/Arslan Kaya/N. Fiisun Nomer Ertan,
Ticari Isletme Hukuku, Ed.4., Istanbul 2015, p. 313.

7 Yesim M. Atamer/Giil Okutan Nilsson,

have been fulfilled its obligation of procurement.
10 Caglayan, p. 220.

11 For the contrary opinion, Atamer/Okutan
Nilsson, p. 53. According to this legal opinion, the

Alman Hukukundaki Deneyimler Isiginda Mal ve Hizmet
Tedarikinde Gec Odemenin Sonuclari (TTK md. 1530)",
BATIDER, June 2011, V. XXVII, N. 2, p. 217.

4 Since the aforementioned Directive has not been
published yet when the TCC was enacted and was
adraft prepared for replacing the Directive dated
19.06.2000 and numbered 2000/35, the said draft was
taken into account by the legislator. The Directive was
published as numbered 2011/7/EU in the Official Gazette
of EU numbered L 48/1and dated 23.02.2011.

5 Hiilya Costan, “TTK m. 1530 Uyarinca Mal ve
Hizmet Tedarikinde Gec Odemenin Sonuclart”, Yeni
Turk Ticaret Kanunu'nun Is Diinyasina Etkileri, Editors:
Aysegiil Attinbas/Yurdal Ozaltan, Istanbul 2014, p.137.

“Para Alacaklisinin Geg Odemelere Karsi Korunmasina
{liskin Yeni TK m. 1530 Diizenlemesi ve Uygulama Alanr”,
BATIDER, 2013, V. XXIX, N. 3, p. 31,32.

8 According to the provisions of the TCO which are
applied to the private law relations, the conditions

of default of the debtor are; being capable for the
performance, readiness of the creditor to accept the
performance, debt being due and notification of the
creditor in principle. In the contracts which fall within
the scope of the Art. 1530 of the TCC, the aim is to
save the creditor from the burden of sending a default
notice, which s a condition for the default of debtor.

9 It should be emphasized that, in order for the
provision in question to be applied, the creditor should

debtor would unjustly aggrieve in case the default
without notice principle is applied for the agreements
having unspecific term and the concept of “the

date or the payment period determined under the
agreement” regulated under the provision should
always be interpreted for the cases where a date or a
period having the characteristics of a specified term
is determined under the agreement. In such case,
determination of unspecific term by the parties would
be uncovered and therefore the solution is to apply
paragraph 4 of Art. 1530 of the TCC, which regulates
the circumstances where no term is agreed on,

by analogy.

12 Ozdemir, p. 679/99.
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2. Default in the Cases Where the Payment
Date or the Payment Period Is Not Determined
Under the Agreement

With respect to the agreements between two enterpris-
es aiming procurement of goods and services, in cases
where the payment day or the payment period is not
determined or the determined term is considered inva-
lid according to the Art. 1530/5 of the TCC, paragraph 4
of the said article shall be applied. According to the Art.
90 of the TCO, without prejudice to the substitute pro-
visions of law, the debt becomes due when it arises and
it can be claimed immediately under the agreements
which do not regulate the expiry date. In addition, pur-
suant to the Art. 117 of the TCO, the debtor of a due debt
shall only go into default with the notice of the creditor.
However, small enterprises as the creditors supplying
goods and services to the economically strong enter-
prises, would refrain from sending a notice concerning
the due debt in order not to harm the trade relations.
Therefore, the debtor shall not go into default and the
default interest shall not be accrued. The Art. 1530/4 of
the TCC releases the creditor from the burden of send-
ing a notice, which is obligatory according to the Art. 117
of the TCO, ensures the automatic debtor default at the
end of certain periods and therefore default interest is
accrued to such pecuniary claim.

Article 1530/4 regulates the date of default, not deter-
mination of the term, and it brings a calculation method
which ensures to determine the date of default.”* Ac-

giiclii konumda olan isletmelere mal ve hizmet teda-
rikinde bulunan para alacaklis1 konumundaki kiiciik
isletmeler, ticari iligkileri bozmamak adina, muaccel
olan alacag1 konusunda ihtar ¢cekmeye cekinecek ve bu
sebeple borc¢lu temerriide diismeyecek ve temerriit fa-
izi islemeyecektir. TTK m. 1530/4’iin getirmis oldugu
koruma, s6zlesmede vadenin kararlagtirilmamis oldu-
gu hallerde, alacakliyn TBK m. 117°de 6ngoériilen ihtar
gonderme kiilfetinden kurtarmak ve para bor¢lusunu
belirli siirelerin sonunda kendiliginden temerriide dii-
siirmek ve para alacagina temerriit faizinin iglemesini
saglamaktir.

TTK m. 1530/4, vadenin saptanmasini degil, temerriit
anini diizenlemekte olup, kanunen temerriide diisii-
lecek anin belirlenmesini saglayan bir hesap yontemi
getirmektedir.”* S6z konusu hiikiim uyarinca, baglangi¢
ani cesitli ihtimallere gore farklilasan 30 giinliik bir sii-
renin sonunda ihtarsiz temerriit gerceklesecek ve ala-
cakli temerriit faizine hak kazanacaktir.'®* Bu ihtimaller,
agagida incelenmektedir.

Onemle belirtmek gerekir ki, acik bir yasaklama olma-
digindan dolayl, TTK m. 1530, TBK hiikiimlerinde dii-
zenlenen, borclunun alacaklinin ihtariyla temerriide
diismesi yoniindeki ilkeyi ortadan kaldirmaz. Alacakl,
TTK m. 1530/4’te 6ngoriilen 30 giinliik siirelerin dol-
masint beklemeksizin, borcun muaccel olmasindan
sonra, TTK m. 18°de dngoriilen sekil sartina uygun se-
kilde ihtar cekerek borcluyu temerriide diisiirebilir.
Ornegin; TBK m. 234’te, aksine sozlesme olmamasi

114.02.2011 tarihli ve 27846 sayili Resmi Gazete (RG).
204.02.201 tarihli ve 27836 sayil RG.

3 Pinar Gaglayan, “Avrupa Birligi Yonergeleri ve
Alman Hukukundaki Deneyimler Isiginda Mal ve Hizmet
Tedarikinde Gec Odemenin Sonuclari (TTK md. 1530)",
BATIDER, Haziran 2011, C. XXVII, S.2, s. 217.

4 Anilan Yonerge, TTK'nin yasalastigi dsnemde heniiz
yayimlanmamis olup, 19.06.2000 tarihli 2000/35 sayil
Yonerge'nin yerini almak iizere hazirlanan bir taslak
oldugundan, yasa koyucu bu taslag dikkate almistir.
Yonerge, 2011/7/EU sayist ile AB Resmi Gazetesinin
23.02.2011 tarih ve L 48/1sayisinda yayinlanmistir.

5 Hiilya Costan, “TTK m. 1530 Uyarinca Mal

ve Hizmet Tedarikinde Gec Odemenin Sonuglart”,

Yeni Turk Ticaret Kanunu'nun Is Diinyasina Etkileri,
Editorler: Aysegiil Altinbas/Yurdal Ozaltan,

istanbul 2014, 5.137.

6 Hiiseyin Ulgen/Mehmet Helvaci/Abuzer
Kendigelen/Arslan Kaya/N. Fiisun Nomer
Ertan, Ticari Isletme Hukuku, Yeni Tiirk Ticaret
Kanununa Gore Giincellenmis 4. Bas,

Istanbul 2015, s. 313.

7 Yesim M. Atamer/Giil Okutan Nilsson,

“Para Alacaklisinin Gec Odemelere Karsi Korunmasina
fliskin Yeni TK m. 1530 Diizenlemesi ve Uygulama
Alan", BATIDER, 2013, C. XXIX, S.3, s. 31,32.

8 Ozel hukuk iliskilerine uygulanan TBK hitkiimleri
uyarinca borclu temerriidiintn sartlari kural olarak;
borcun ifasinin miimkun olmasi, alacaklinin ifayi kabule
hazir olmasl, borcun muaccel olmasi ve alacaklinin
ihtaridir. TTK m. 1530'un uygulama alanina giren
sozlesmelerde, alacakliyi borclu temerrtidiiniin

kosulu olan ihtar génderme kilfetinden kurtarma
hedeflenmektedir.

9 Onemle belirtmek gerekir ki, stz konusu hitkmiin

uygulanabilmesi icin, para alacaklisinin tedarik
borcunu yerine getirmis olmasi gerekir.

10 Caglayan, s. 220.

11 Aksi yénde, Atamer/Okutan Nilsson,

s.53. Savunulan bu gériise gore, belirsiz vadeli
sozlesmelerde ihtarsiz temerriidiin uygulanmasi para
borclusunu magdur edecek olup, s6z konusu hikimde
belirtilen “sézlesmede dngoriilmiis tarih veya 6deme
stiresi” kavramlari her zaman, sozlesmede belirli vade
ozelligi tasiyacak sekilde bir tarih veya siire saptandigi
halleri ifade edecek sekilde yorumlanmalidir. Bu
durumda, belirsiz vade kararlastirildig hallerde

ne olacag acik kalmakta olup, c6ztim, vadenin hi
kararlastiriimamis olmasina iliskin diizenlemeler iceren
1530/4'tin kiyasen uygulanmasidir.

12 Ozdemir, s. 679/99.
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cording to the provision in question, default without
notification shall occur at the end of the 30 days period
of which the starting date varies pursuant to several pos-
sibilities and the creditor shall be entitled for default in-
terest.”® Such possibilities are discussed below.

It should be emphasized that since there is no explicit
prohibition, Art. 1530 of the TCC does not abolish the
principal stipulating that the debtor shall be forced into
default with the notice of the creditor, which is regulated
under the TCO. After the debt is due, the creditor may
push the debtor into default by sending a notice pursu-
ant to the form requirement regulated under Art. 18 of
the TCC, without waiting the expiration of the 30 days
period regulated under the Art. 1530/4. For instance; ac-
cording to Art. 234 of the TCO, in case there is no con-
tradictory agreement, since a regulation indicating that
the sale price shall be due once the buyer has the posses-
sion of the sold product exists, the creditor may force
the debtor into default after the sold product is under
his possession by sending a notice without waiting 30
days period.” For this reason, for the debtor to go into
default after the fulfillment of 30 days period pursuant
to the Art. 1530/4, depends on the fact that there is no
sent warning before such period. Hence, granting an ob-
ligatory 30 days payment period to the debtor although
the debt is due would be against the purpose of protec-
tion of the creditor.”®

a. Receipt of the invoice or an equivalent request
for payment by the debtor

According to the Article 1530/4-a of the TCC, after the
procurement of goods or services, at the end of the 30
days period following the date of receipt or an equiva-
lent request for payment, the debtor shall go into de-
fault without notice. Thus, in the agreements which fall
within the scope of the Art. 1530 of the TCC and in which
the term is not determined, it is sufficient for the credi-
tor, who has performed its obligation of procurement of
goods or services, to send an invoice or an equivalent re-
quest for payment rather than sending a notice. At this
stage, the invoice or the equivalent request for payment
replaces the notice, however, unlike the notice, the con-
sequences of default of the debtor do not arise imme-
diately; such consequences arise following the 30 days
period after the receipt of the invoice or the equivalent
request for payment by the debtor.'

halinde, satis bedelinin, satilanin alicinin zilyetligine
girdiginde muaccel olacagina iligkin diizenleme bulun-
dugundan, alacakli, satilanin alicinin zilyetligine girme-
sinden sonra, bor¢luya ihtar ¢cekerek 30 giin beklemeye
gerek kalmaksizin bor¢luyu temerriide diisiirebilir."* Bu
sebeple TTK m. 1530/4 geregince 30 giin sonra temer-
riildiin olugmasi, ancak bu siireden 6nce temerriit ihtar1
gonderilmemis olmasina baghdir. Zira, borcun muaccel
olmasina ragmen borcluya zorunlu bir 30 giinliik 6de-
me siliresi taninmasi, alacaklinin korunma amacina ters
diismektedir.”

a. Fatura veya es deger 6deme talebinin borc¢lu
tarafindan alinmasi

TTK m. 1530/4-a uyarinca para bor¢lusu, malin tesli-
minden veya hizmetin ifasindan sonra fatura veya eg
deger 6deme talebini almasini takip eden 30 giinliik
slirenin sonunda ihtara gerek kalmaksizin temerriide
diiser. Boylelikle, TTK m.1530’un uygulama alanina gi-
ren ve vade kararlagtirilmayan s6zlesmelerde, mal tes-
limiveya hizmet ifasini gerceklestirmis olan alacaklinin
ihtar cekmek yerine fatura veya es deger 6deme talebi
gondermesi yeterli olur. Bu durumda, fatura veya es de-
ger ddeme talebi, ihtarin yerini tutmakta, ancak ihtar-
dan farkli olarak bor¢lu temerriidiiniin sonuclarini der-
hal degil, fatura veya es deger 6deme talebinin borclu
tarafindan alinmasindan 30 giin sonra dogurmaktadir.'®

b. Fatura veya es deger 6deme talebinin borc¢lu
tarafindan ne zaman alindiginin belirsiz olmasi

TTK m. 1530/4-b’de diizenlendigi iizere, alacakl tara-
findan gonderilen fatura veya eg deger 6deme talebinin
para borc¢lusu tarafindan alinma tarihi belirsizse, para
borclusu, alacaklinin mali teslim etmesi veya hizmeti
saglamasindan 30 giin sonra ihtara gerek kalmaksizin
temerriide diiger. Bu hiikiim uyarinca, bor¢lunun fatu-
rayl almis olmasi fakat faturay1 ne zaman aldig1 konu-
sunda bir belirsizlik olmasi1 gerekmektedir. Ancak bu
hiikmiin elestirildigi bir nokta, alacaklinin kendi edimi-
ni yerine getirdikten uzun bir siire sonra faturayi borg-
luya gonderdigi durumlardir. Zira bor¢lu, faturanin
kendisine gonderildigi ancak belirsiz olan bir tarihten
cok daha 6nce gerceklesen edim ifasindan 30 giin sonra
ihtara gerek kalmaksizin temerriide diigebilecek ve he-
niiz kendisine génderilmemis, dolayisiyla gormemis ol-
dugu bir faturay1 6demedigi i¢cin temerriit faizi 6demek
zorunda kalacaktur.
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b. Uncertainty of the receipt date of the invoice or
an equivalent request for payment by the debtor

As stipulated under the Article 1530/4-b, in case the date
of receipt of the invoice or the equivalent request for pay-
ment by the debtor is uncertain, the debtor shall go into
default without any need of notice, following the 30 days
period after the procurement of the goods and services
by the creditor. According to this provision, the debtor
should have received the invoice but there should be an
uncertainty with regard to the receipt date of the invoice.
However, this provision is criticized for the situations
where the creditor sends the invoice to the debtor in an
extended period of time after the fulfillment of his obli-
gation. Hence, the debtor shall lapse into default after 30
days following the fulfillment of the performance which
has occurred long before the sending of the invoice which

c. Alacaklinin fatura veya es deger 6deme talebini
gonderdikten sonra kendi edimini yerine getirmis
olmasi

TTK m. 1530/4-c geregince para borclusu, fatura veya
es deger 6deme talebini malin tesliminden veya hizme-
tin ifasindan 6nce almigsa, malin teslimi veya hizmetin
ifasim takip eden 30 giinliik siirenin sonunda ihtara ge-
rek kalmaksizin temerriide diiser. Bagka bir deyisle 30
giinliik siire, mal veya hizmetin bor¢luya teslimi ile bag-
layacaktir. Zira fatura veya es deger 6deme talebi nce
yollanmisg olsa bile, para ddeme borcu, ancak edimin ifa-
sindan sonra muaccel hale gelir ve temerriit de bu tarih-
ten itibaren 30 giin icinde ihtarsiz olarak gerceklegebilir.
Paraborcunun mal veya hizmetin tesliminden 6nce mu-
accel hale gelebilmesi, ancak bunun s6zlesmede acikca
kararlagtirilmig olmasi halinde s6z konusu olabilir."”
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has an uncertain date, without any need of notice. Also, the
debtor shall be obliged to pay default interest for not mak-
ing a payment of interest with regard to an invoice which
has not been sent yet and accordingly he has never seen.

c. Fulfillment of the obligations by the creditor
after sending the invoice or an equivalent request
for payment

Pursuant to the Art. 1530/4-c, in the event that the debt-
or has received the invoice or the equivalent request for
payment before the procurement of the goods or the ser-
vices, the debtor shall lapse into default at the end of the
30 days period following the procurement of the goods
or services, without any need of notice. In another words,
the 30 days period shall start on the date which the goods
and services have been procured to the debtor. Hence,
even if the invoice or the equivalent request for payment
has been sent before, the obligation of payment will be
due after the fulfillment of the obligations and the de-
fault shall occur within 30 days following that date with-
out any need of notice. The maturity of the pecuniary
debt before the delivery of the goods or services can only
occurifitis explicitly determined under the agreement.”

d. Mal veya hizmet teslimi bakimindan bir kabul
veya gozden gecirme siiresi 6ngoriilmesi

TTK m. 1530/4-d uyarinca kanunda veya sozlesmede,
mal veya hizmetin kabul veya gézden gecirme usulii-
niin 6ngoriildiigi hallerde borclu, faturay1 veya es deger
6deme talebini, kabul veya gézden gecirmenin gercek-
lestigi tarihte veya bu tarihten daha 6nce almigsa, kabul
veya gozden gecirmenin gerceklestigi tarihten sonraki
30 giinliik siirenin sonunda ihtara gerek kalmaksizin
temerriide diiger. Buna gore, 6nce kabul veya gozden
gecirme prosediirii tamamlanacak, ardindan 30 giinliik
siire islemeye baglayacaktir. Belirtmek gerekir ki, borg-
lu, fatura veya es deger 6deme talebini kabul ve gézden
gecirmenin gerceklestigi tarihten sonra almig ise, bu du-
rumda temel kural olarak diizenlenen TTK m. 1530/4-a
uygulanacak ve 30 giinliik siirenin baglangic ani, fatura-
nin alindig1 an olacaktir.

TTK m. 23, gozden gecirme siiresine iligkin olarak 2
ve 8 giinliik siireler 6ngérmekle beraber, taraflarin ka-
bul ve gozden gecirme icin farkh siireler belirlemeleri
miimkiindiir. Ancak TTK m. 1530/4-d, taraflarin belir-
leyebilecegi kabul veya gézden gecirme siiresine bir s1-
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d. Designation of an acceptance or reviewing
period with regard to the procurement of the
goods or cervices

According to the Art. 1530/4-d, in cases where the proce-
dure of accepting or reviewing the goods or the service
hasbeen designated in the law or in the agreement, if the
debtor has received the invoice or the equivalent pay-
ment request on the date the acceptance or review has
taken place or before this date, the debtor is considered
to be in default without any need of notice at the end of
30 days period following the date of which the accept-
ance or review has taken place. Hereunder, firstly, the
acceptance and reviewing procedure shall be completed
and afterwards 30 days period shall initiate. It should be
underlined that in case the debtor has received the in-
voice or the equivalent payment request after the date of
the acceptance or reviewing procedure has taken place,
then Art. 1530/4/a shall be applied as principle and 30
days period shall be initiated on the date of which the
invoice is received.

Although the reviewing procedure is stipulated as 2 and
8 days under the Art. 23 of the TCC, the parties can de-
termine different periods for the acceptance and review-
ing. However, Article 1530/4-d limits the periods which
can be determined by the parties. Accordingly, in case
the acceptance and reviewing period regulated under
the agreement exceeds 30 days starting from the receiv-
ing of the goods and services and it is clearly unjust for
the creditor, then the period of acceptance and review-
ing is deemed as 30 days at most starting from the deliv-
ery date of the goods or services. However, it should be
pointed out that since the determination regarding the
acceptance and reviewing period is not a designation of
term, the pecuniary debt will be due upon the delivery of
the goods or services. In addition, the default will occur
by adding 30 days to the acceptance and reviewing peri-
ods that are stipulated under the law or the agreement.

The whole period for acceptance and reviewing should
not be taken into consideration while determining the
date of the default and it should be accepted that the 30
days of default period shall initiate beginning from the
date that the acceptance or reviewing period was actual-
ized, which means actually completed.

nir getirmistir. Buna gore, s6zlesmede 6ngoriilen kabul
veya gozden gecirme siiresi, mal ve hizmetin teslim alin-
masindan itibaren 30 giinii agiyor ve bu durum alacakl
aleyhine agir bir haksizlik olusturuyorsa, kabul veya goz-
den gecirme siiresi, malin teslimi veya hizmetin alinma-
sindan itibaren en fazla 30 giin olarak kabul edilir. Ancak
dikkat edilmelidir ki, taraflarin sézlesmede kabul veya
gozden gecirmeye iligkin bir belirleme yapmis olmalar:
vade tayini olmayacag icin, mal veya hizmetin teslimi
ile para borcu muaccel olacaktir. Temerriit ise, mal veya
hizmetin teslimi sonrasi i¢in kanunda veya s6zlesmede
ongoriilen kabul veya gdzden gecirme siirelerine 30 gii-
niin eklenmesi ile gerceklesecektir.

Kabul ve gozden gecirme siirelerinin tamaminin temer-
riit tarihinin belirlenmesi noktasinda dikkate alinma-
masl, kabul veya gozden gecirmenin gerceklestigi, yani
fiillen tamamlandig tarihten itibaren 30 giinliik temer-
riit sliresinin iglemeye baglayacaginin kabul edilmesi
gerekmektedir.

e. Sozlesmede 6deme giinii veya siiresi
kararlastirilmasina ramen TTK m. 1530/4’iin
uygulanmasi

TTK m.1530/4, taraflarin sézlesmede belirli bir vade
kararlagtirdig), ancak bu vadenin, yukarida izah edilen,
hitkmiin besinci fikrasinin emredici icerigine aykiri
oldugu hallerde de uygulanacaktir. Bu durumda, soz-
lesmesel vade gecersiz sayilacak ve bor¢lu, m.1530/4’te
belirtilen siirelerin sonunda ihtara gerek kalmaksizin
temerriide diigecektir.

Maddenin besinci fikrasinda diizenlenen kabul veya
gozden gecirme siiresine, dordiincii fikrada yer bulan
sinirlamanmin uygulandigy da unutulmamalidir. Dola-
yisiyla, taraflarca vadenin belirlendigi durumlarda ih-
tarsiz temerriit am1 hesaplanirken, kanunda belirtilen
siirlamalar dikkate alinarak vadeye muayene siiresi
eklenecektir.

B. Temerriit Faizi

TTK m. 1530/3’te 6ngoriildiigii iizere, miitemerrit borg-
lunun alacaklis1 s6zlesmede 6ngoriilen tarihten ya da
6deme siiresinin sonunu takip eden giinden itibaren,
sart edilmemis olsa bile faize hak kazanir.’®

TTK m. 1530/6’da yer alan emredici hiikiimde ise, ge-
cikme faizi 6denmeyecegini veya agir derecede haksiz
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e. Application of Art. 1530/4 of the TCC although
the payment day or the payment period is
determined under the agreement

Article 1530/4 of the TCC shall also be applied in cases
where the parties have determined a specific term under
the agreement but that term is contrary to the impera-
tive content of the paragraph five of the said provision.
In such case, the determined term shall be deemed void
and the debtor shall go into default at the end of the peri-
ods stipulated under the Art. 1530/4 of the TCC without
any need of notice.

It should be underlined that the restriction stipulated un-
der the paragraph four shall be applied to the acceptance
and reviewing period regulated under the paragraph five.
Therefore, while calculating the default date in cases where
the term is determined by the parties, the acceptance and
reviewing period shall be added to the term by taking the
restrictions regulated under the law into consideration.

B. Default Interest

As it is stipulated under the Art. 1530/3 of the TCC, the
creditor of the debtor in default gets entitled to interest,
even if it has not been regulated, from the date designated
under the agreement or the day following the end of the
payment period.’®

Imperative provision of the Art. 1530/6 stipulates that the
provisions of the agreements regulating that the default
interest shall not be paid or a low interest, which can be
considered severely unfair, shall be paid, are void. In addi-
tion to the invalidity, another sanction for acting against
this imperative provision is the application of a higher
rate of default interest as stipulated under the Art. 1530/7,
which is another special measure brought in order to pro-
tect the creditor.

sayilabilecek kadar az faiz 6denecegini 6ngoren sozles-
me hiikiimlerinin geceriz olacag: diizenlenmistir. Em-
redici olan bu hitkme aykiriligin kesin hiikiimsiizliige
ilaveten bir diger miieyyidesi ise, para alacaklisini koru-
maya yonelik getirilmis bir diger 6zel tedbir olan TTK
m. 1530/7°de 6ngoriilen yiiksek temerriit faizi oraninin
uygulanmasidir.

TTK m. 1530/7 uyarinca, alacakliya yapilan ge¢c 6deme-
lere iligkin temerriit faiz oraninin sézlesmede 6ngoriil-
medigi veya ilgili hiikiimlerin gecersiz oldugu hallerde
uygulanacak faiz oranini ve alacagin tahsili masraflari
icin talep edilebilecek asgari giderim tutarim Tiirkiye
Cumhuriyet Merkez Bankas1 her yil ocak ayinda ilan
eder. Boylelikle, s6z konusu diizenlemede 6ngoriilen
yiiksek temerriit faiz orani ile, ge¢c demelerin engelle-
nebilmesi amaciyla caydiric etki yaratilmigtir.”

C. Temerriide Diismede Kusurun Rolii

TBK sisteminde, bor¢lu temerriidiiniin dogumu icin,
bor¢lunun kusuru gerekmez.?° Bagka bir deyisle, borcun
zamaninda ifa edilmemesi, bor¢clunun kusuru digindaki
bir sebepten kaynaklanmaisg olsa bile bor¢lunun temerrii-
dii olugur. Belirtmek gerekir ki, TBK uyarinca, para bor-
cunda temerriide diigen borclu, bu konuda kusursuz da
olsa temerriit faizi 5demek zorundadir.

TTK m. 1530/2'de, para alacaklisinin, tedarik borcunu
yerine getirmesine ragmen, bor¢lunun, “gecikmeden so-
rumlu tutulamayacagi hdller hari¢”, ihtara gerek olmak-
sizin temerriide diisecegi, bagka bir deyisle, “gecikmeden
sorumlu tutulamayacagt hallerde” temerriide diigme-
yecegi diizenlenmektedir. Doktrinde her ne kadar TTK
m. 1530’un uygulama alanina giren sézlesmelerde, TBK
sisteminden farkli olarak, para borcunda temerriidiin
gerceklesmesi icin bor¢lunun kusurlu olmasi gart: aran-
makta oldugu savunulsa da,* bu gériig, TTK m. 1530'un

13 Atamer/Okutan Nilsson, p. 37.

14 Sabih Arkan, TicariIsletme Hukuku, Ed.20, Ankara
2015, p. 166.

15 Murat Aydogdu/Serkan Ayan, Tirk Borclar

ve Tark Ticaret Hukukunda Yer Alan Faiz ile ilgili
Diizenlemelerin Degerlendirilmesi, Ankara 2014, p. 287.
16 Caglayan, p. 222, 223.

17 Atamer/Okutan Nilsson, p. 41.

18 According to the Art. 120 of the TCO and Art. 2 of
Law on Legal Interest and Default Interest numbered
3095, the debtor in default regarding the pecuniary
debt, should pay default interest. Such default interest
arises ex officio, without any need of the agreement of
the parties. The damage of the creditor and fault of the
debtor is not conditioned for the payment of the default
interest. Fikret Eren, Borclar Hukuku Genel Hikiimler,

19 Costan, p.148.

20 M. Kemal Oguzman/M. Turgut 0z,

Borglar Hukuku Genel Hitkamler, V. 1, Ed. 9,
Istanbul 2011, p. 404.

21Reha Poroy/Hamdi Yasaman, Ticari isletme
Hukuku, Ed.15, Istanbul 2015, p. 76; Arkan, p.166.
22 Atamer/Okutan Nilsson, p. 59.

23 Aydogdu/Ayan, p. 301-302.

Ed. 19, Ankara 2015, p.1099-1100.
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According to the Art. 1530/7 of the TCC, on January each
year, Central Bank of the Turkish Republic announces
the interest rate and the minimum compensation
amount for the fees of collection of receivables to be ap-
plied in cases where the default interest rate with regard
to the late payments that are made to the creditor is not
regulated under the agreement and in cases where such
provisions are invalid. Therefore, by means of such high-
er rate of default interest stipulated under the provision
in question, a deterrent effect is created for the preven-
tion of the late payments.*®

C. Role of Fault in Default

According to the system of the TCO, fault is not re-
quired for the default of the debtor.?* In another words,
the debtor lapses into default although the non-perfor-
mance occurs without the fault of the debtor. It should
be pointed out that according to the TCO, the debtor in
default is obliged to pay default interest even if he has
lapsed into default without fault.

Article 1530/2 of the TCC regulates that despite the fact
that the creditor has fulfilled its procurement obliga-
tion, the debtor shall be in default without any need of
notice “except for the cases where he cannot be held liable
Jorthedelay”;in another words, the debtor shall notbe in
default “in the cases where he cannot be held liable for the
delay”. Although it is argued in the doctrine that unlike
the TCO, the debtor should have fault for the pecuniary
debt to be lapsed in default with respect to the agree-
ments which fall within the scope of the Article 1530;*
such argument contradicts with the purpose of the Art.
1530. Hence, the provisions regulated under the Art.
1530 are brought in order to ease the creditors’ acquisi-
tion of the receivables. Conditioning fault for the default
of the debtor would create an unfavorable situation for
the creditor, fall behind the system adopted in the TCO

amaciyla celismektedir. Zira, TTK m. 1530°'da yer alan
diizenlemeler, alicinin alacagina kavugmasim kolaylagtir-
mak i¢in getirilmistir. Bor¢lu temerriidiiniin dogumu icin
kusuru gart olarak aramak, alacakl i¢in olumsuz bir hal
yaratarak bu hitkmii, TBK'da benimsenen sistemin dahi
gerisine diisiirecek ve kusuru olmayan para bor¢lusunun
hi¢ temerriit faizi 6dememesine sebebiyet verecektir.?*

Yukarida anilan sebeplerle, TTK m.1530/2 icin, TBK
sistemiyle ayni diigsecek sekilde, daraltici bir yorum ya-
pilmasi ve “gecikmeden sorumlu tutulamayacagt haller
hari¢” ifadesinin “bor¢lunun davramiginin objektif borca
aykirt bir davranig niteligi tasimadigt haller hari¢” ola-
rak anlagilmasi daha uygun olacaktir. Dolayisiyla, ancak
gecikme alacaklidan kaynaklanmigsa (6rn. banka hesap
numarasinin yanlsg bildirilmesi) veya bor¢lu bir hakka
dayanarak (6rn. malin ayiphi olmasi nedeniyle teslim
alinmamasi ve O6demezlik definin kullanilmasi) para
ediminin ifasim geciktirmigse, bor¢lu, bu gecikmeden
sorumlu tutulamayacak ve faiz 6deme borcundan kur-
tulacaktir. Fakat 6rnegin, borclu hasta oldugu i¢in bor-
cunu ifa edememigse, borclu bu gecikmeden sorumlu
olacak ve temerriit olusacaktir.?®

IV. SONUC

Ticari isletmeler ve tacirler arasinda mal ve hizmet
tedariki amaciyla yapilan islemlerde uygulanan TTK
m.1530, TBK’daki sistemden ayrilan 6zel tedbirler ge-
tirmektedir. Calismamizda, Yonerge’de yer alan esaslar
cercevesinde olusturulan ve para alacaklisinin alacagina
bir an 6nce kavugmasi ve ortak pazarin daha diizgiin bir
sekilde iglemesini saglamak amaciyla getirilmis olan,
TTK’nmin 1530. maddesinin 2 ila 7. fikralari, ihtarsiz te-
merriit ve ifa zamanina iligkin diizenlemeler ile temer-
riit faizine iligkin sonuclar1 acisindan TBK hiikiimleriile
kargilagtirmali olarak incelenmigtir. B

13 Atamer/Okutan Nilsson, s. 37.

14 Sabih Arkan, Ticarf sletme Hukuku, Yirminci
Basidan Yirmi Birinci Tipki Basl, Ankara 2015, s.166.

15 Murat Aydogdu/Serkan Ayan, Tirk Borclar

ve Tiirk Ticaret Hukuku'nda Yer Alan Faiz le ilgil
Diizenlemelerin Degerlendirilmesi, Ankara 2014, s. 287.
16 Caglayan, s. 222-223.

17 Atamer/Okutan Nilsson, s. 41.

18 TBK m. 120 ve 3095 sayili Kanuni Faiz ve Temerriit

Faizine iliskin Kanun m. 2 uyarinca, para borclarinda
temerriide diisen borclu, temerriit faizi 6demek
zorundadir. S6z konusu temerrilt faizi, taraflarin
anlasmasina gerek olmadan, dogrudan dogruya
kanundan dogar. Temerriit faizinin ddenmesi icin
alacaklinin zarara ugramasi sart olmadig: gibi,
borclunun kusurlu olmasi da sart degildir. Fikret Eren,
Borclar Hukuku Genel Hiikiimler, 19. Basl, Ankara 2015,
5.1099-1100.

19 Costan, s.148.

20 M. Kemal Oguzman/M. Turgut 0z,

Borglar Hukuku Genel Hitktimler, C. 1, 9. Basi,
Istanbul 2011, 5. 404.

21Reha Poroy/Hamdi Yasaman, Ticari isletme
Hukuku, Genisletilmis ve Gincellestirilmis 15. Bas,
Istanbul 2015, s. 76; Arkan, s.166.

22 Atamer/Okutan Nilsson, s. 59.

23 Aydogdu/Ayan, s. 301-302.
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and the debtor without fault would not be obliged to pay
any default interest.?? For the above-mentioned reasons,
Art. 1530/2 should be interpreted in the same manner
as the method adopted under the TCO and the expres-
sion “except for the cases where he cannot be held liable
for the delay”, which is stated under the said provision,
should be interpreted as “except for the cases where the
act of debtor is not objectively incompatible with the ob-
ligation”. Therefore, provided that the creditor is liable
for the delay (e.g. the wrongly informed bank account
number) delayed the performance regarding the pecu-
niary debt relying on a right (e.g. not taking the delivery
of the goods due to the fact that they are defective and
basing non-payment plea), the debtor shall not be held
liable because of such delay and shall free from the obli-
gation of paying default interest. However, for instance,
in case the debtor could not perform its obligation due
to his ill health, the debtor shall be held liable because of

such delay and lapse into default.?
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