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ABSTRACT

The trade union compensation, which is a legal
sanction applied in case of violation of trade
union freedom, is regulated under the “Law On
Trade Unions and Collective Bargaining Agree-
ments”. There have been significant changes in
the mentioned law based on the Constitutional
Court decision dated 22.10.2014. This article
is a study of the mentioned changes and the
reemployment lawsuits in which claims for
trade union competition may arise.
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OZET

Sendikal 6zgurltige yapilan mtidahalenin yapti-
rimi olan sendikal tazminat, Sendikalar ve Top-
lu ls Sozlesmesi Kanunu ile diizenlenmistir. Bu
konuda, Anayasa Mahkemesinin 22.10.2014
tarihli karari ile anilan kanunda 6nemli degi-
siklikler olmustur. Makalemizde, s6z konusu
degisiklikler ve sendikal tazminat taleplerinin
ortaya cikabilecegi en muhtemel 6rneklerden
biri olan ise iade davalari incelenmistir.

ANAHTAR KELIMELER: Sendikal taz-
minat, ise iade davalarinda sendikal tazminat,
22.10.2074 tarihli Anayasa Mahkemesi karari
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I. INTRODUCTION

RADE UNION COMPENSATION, WHICH IS AN ASSUR-
ance for the trade union freedom, is a sanc-
tion brought in order to prevent the em-
ployers from discriminating between the
employees during the termination of the
employment agreements. Due to the fact that

the trade union compensation was regulated under the

Law on Trade Unions No. 2821' previously and it is regu-

lated under Law on Trade Unions and Collective Bar-

gaining Agreements No. 63562 (“STSK”) as from 2012,

there are differences between the old and the new laws.

Trade union freedom is regulated under international

conventions as well as Article 51 of the Constitution®

with the title of “social and economic rights and duties”.

In this article, first of all, the extent of trade union activi-
ties and how it is secured shall be discussed. Afterwards,
the reemployment lawsuits which are the most common
causes of claims for trade union compensation and the
burden of proof regarding trade union compensation,
shall be analyzed within a general framework and within
the framework of the significant amendments brought
in terms of trade union compensation based on the de-
cision of the Constitutional Court dated 22.10.2014.*
Thereafter, the legal characteristic of trade union com-
pensation and its relation with other rights shall be ex-
amined. In our article, the trade union compensation
which is an important legal sanction for securing the
freedom of trade union shall be discussed with the focus
of reemployment lawsuits.

Il. TRADE UNION FREEDOM, TERMINATION DUE
TO TRADE UNION AND ITS CONSEQUENCES

A. Union Activities and Securities

According to Article 25/3 of the STSK, “No employee
shall be dismissed or discriminated against due to his
membership or non-membership in a trade union, his par-
ticipation in the activities of trade unions or employees’
organizations outside his working hours or during work-
ing hours with the employer’s permission.” Therefore, an
employer cannot discriminate between employees due
to trade union activities with regard to the termination
of the employment agreements. The article in question
is not applied only for the union members but also for
all employees. Union activities involve activities that
enable employees to exercise their trade union freedom

1. GiRIS

ENDIiKA OZGURLUGUNUN GUVENCESI OLAN SENDikal

tazminat igverenin, is sézlesmelerinin feshin-

de igciler arasinda sendikal ayrimecilik yapma-

simin 6niine gecmek amaciyla getirilmis bir

yaptirimdir. Daha 6nce 2821 sayili Sendikalar

Kanunu'nda' diizenlenmis olan sendikal taz-
minatin 2012 yili itibariyle 6356 sayil1 Sendikalar ve Toplu
Is S6zlesmesi Kanunu? (“STSK?) ile diizenlenmis olmas1
sebebiyle eski kanun ile yeni kanun arasinda farkliliklar
bulunmaktadir. Sendika o6zgiirligii, gerek uluslararasi
sozlesmeler gerek Anayasa’nin® “sosyal ve ekonomik hak
ve ddevler” baghig altinda diizenlenen 51. maddesi ile de
taninmaktadir.

Bu makalede, 6ncelikle, sendikal faaliyetin kapsamin-
dan ve nasil giivence altina alindigindan bahsedilecektir.
Daha sonra genel cercevede ve Anayasa Mahkemesi'nin
22.10.2014 tarihli karar* ile sendikal tazminat hakkinda
getirilen 6nemli degisiklikler kapsaminda, sendikal tazmi-
nat taleplerinin ortaya ¢ikabilecegi en muhtemel durum-
lardan biri olan ige iade davalar1 ve sendikal tazminati is-
pat yiikii konusunda bilgi verilecektir. Akabinde, sendikal
tazminatin hukuki niteligi ve diger haklarla iligkisi incele-
necektir. Makalemizde, sendikal 6zgiirliigiin giivence alti-
na alinmasi noktasinda 6nemli bir yaptirim olan sendikal
tazminat konusu, ige iade davalar1 odagiyla ele alinacaktur.

. s_ENDiKA 0ZGURLUGU, SENDIKAL NEDENLE
FESiH VE SONUGLARI

A. Sendikal Faaliyet ve Saglanan Giivenceler

STSK m. 25/3 “Isciler, sendikaya iiye olmalart veya olma-
malart, is saatleri disinda veya isverenin izni ile is saatleri
icinde is¢i kuruluglarimin faaliyetlerine katilmalart veya
sendikal faaliyette bulunmalarindan dolay: isten ¢ikarila-
maz veya farkl igleme tabi tutulamaz.” seklinde diizen-
lenmistir. Goriilecegi iizere, igveren isciler arasinda ise
son verme acisindan sendikal ayrimeilik yapamaz. Anilan
madde, yalmizca sendikal ig¢ilere iligkin olmayip tiim isci-
leri kapsamaktadir. Sendikal faaliyet, bir iscinin sendika-
ya iiye olmasi, bildiri dagitmasi, propaganda yapmasi gibi
sendikal 6zgiirliigiin kullanmilmasina iligkin faaliyetlerdir.
Bununla birlikte, sendikaya iiye olmayan bir is¢i de s6z
konusu faaliyetlere, 6rnegin bir greve katildiginda, sendi-
kal faaliyet kapsaminda hareket etmis olur.° Bu baglamda,
sendikaya iiye olsun veya olmasin; tiim ig¢iler bu giivence-
den yararlanacaktir.
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such as joining a trade union, distributing announce-
ments or making propaganda. However, it is also con-
sidered as a union activity for a non-member employee
when he is involved in such activities such as being a part
of a strike.® Thus, irrespective of the fact that they are
union members or non-members, all employees shall
benefit from this legal security.

According to the STSK, union membership is secured
during recruitment, employment relation and termina-
tion of the employment relation. Membership to trade
unions cannot be a determining factor during recruit-
ment process as per Article 25/1 of the STSK. This is a
mandatory rule, thereby a contradicting provision can-
notbe regulated in the service agreement. Itis also avio-
lation when the employer decides not to recruit the ones
who chose to be members of a trade union other than the
one he has chosen.® It is prohibited to make discrimina-
tion between the employees, who are already employed
and whose employment relation is continuing, with re-
spect to working conditions based on their trade union
memberships as per the paragraph 2 of the mentioned

Sendika iiyeligi, STSK uyarinca, ise alinma siirecinde, ig
iligkisinin devam ettigi siirecte ve sona erme evresinde
giivence altina alinmugtir. Iscilerin ise alinmalarinin bir
sendikaya {iye olup olmamaya baglanamayacag1 STSK
madde 25/1'de acikca diizenlenmigtir. Bu diizenleme
emredici olup hizmet sézlesmesine aksi bir hiikiim ge-
tirilemez. i§verenin, istedigi sendikaya iiye olmayanlari
ise almak istememesi de ayni sekilde bir ihlaldir.® Ayni
maddenin 2. fikras1 uyarinca, ise alinmis ve artik is ilis-
kisi devam eden is¢iye kars1 da sendikaya iiye olup olma-
ma sebebiyle i kosullar1 acisindan ayrimeilik yapilmasi
yasaklanmigtir. Son olarak, ige son verilmesi acisindan
da aym1 giivence saglanmakta olup, isverenin ig akdini
iscinin sendikaya iiye olup olmamasina bagh olarak fes-
hetmesi yasaklanmustir. igverenin is s6zlesmesini “sen-
dikal nedenle feshetmesi” ve bunun sonuglarini agagida
aciklamakta fayda goriiyoruz.

B. Sendikal Nedenle Fesih

Isverenin, iscinin sendikaya iiye olmas1 ve ilgili faali-
yetleri yiiriitmesini engellemek amaciyla, isten cikar-
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article. Finally, the same security is also provided in
terms of termination of the employment agreement
and the employer’s termination of the employment
agreement by depending on the employees’ trade union
membership is prohibited as well. We would like explain
below “termination of employment agreement due to
trade union activities” and its consequences.

B. Termination Due To Trade Union Activities

It is a common procedure for an employer to terminate
the employment agreements, prevent the employees
from being trade union members or to prevent them
from carrying out trade union activities. It is not possible
to mention trade union freedom when the employees are
acting with such an apprehension.” It should be re-em-
phasized that, termination due to trade union activities
can come into question on the grounds of non-member-
ship to a trade union as well. Consequently, termination
due to trade union activities can be described as a termi-

ma yoluna gitmesi uygulamada siklikla kargilagilan bir
yontemdir. I§gilerin bu tip bir kaygiyla hareket etmesi
durumunda, sendikal 6zgiirliigiin varhigindan bahsedi-
lemeyecektir.” Tekrar vurgulamak gerekir ki, sendikal
nedenle fesih, iscinin belli bir sendikaya iiye olmamasi
nedeniyle de s6z konusu olabilir. Bu dogrultuda, sendi-
kal nedenle fesih, ig¢cinin sendikaya iiye olmasi veya ol-
mamasl, yuriittiigii sendikal faaliyetler, kisaca sendikal
haklarim1 kullanmasi sebebiyle yapilan fesih olarak ta-
nimlanabilir.®

Isverenin ise son verme agisindan esit davranma yii-
kiimliiliigi,® toplu isci ¢ikarma siirecinde de giindeme
gelmektedir. Eger isveren, ekonomik, teknolojik, yapisal
ve benzeri igletme, igyeri veya isin gerekleri sonucu top-
lu isten cikarmaya ihtiya¢ duydugunda sendikali-sen-
dikasiz isci ayrimi yapmaktaysa, bu durumda sendikal
nedenle fesih s6z konusu olacaktir. Bunun sonucunda,
sendikal nedenle s6zlesmesi feshedilen her igci, tazmi-
nat talep edebilecektir.
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nation due to reasons such as an employee’s membership
or non- membership to trade unions or union activities
that have been carried out. This can be called termina-
tion due to exercising of trade union rights.®

Employer’s obligation to treat every employee equally
during termination of the employment agreements also
emerges during the collective redundancies.” In case
the employer discriminates between the employees
based on their trade union memberships or non-mem-
berships during the course of collective redundancy
due to financial, technological, structural and suchlike
reasons in terms of management, workplace or nature
of the business, it shall be considered as termination of
employment agreements due to trade union activities.
Ultimately, each employee, whose employment agree-
ment had been terminated due to trade union activities,
can claim compensation.

C. Trade Union Compensation

As mentioned above, guarantee of trade union activities
is clearly regulated under the STSK, and such assurance
is provided to the employees. STSK prohibits employer
to discriminate between employees due to trade union
memberships and activities. At this point, trade union
compensation, which provides such assurance to the
employees, is a significant sanction in the event of dis-
crimination during recruitment process or with respect
to working conditions or in case of termination of the
employment agreement due to a trade union activity.
In other words, trade union compensation is a sanction
against the violation of employees’ trade union free-
dom.’* This compensation secures against infringements
during pre-contract phase and the course of the agree-
ment and the termination due to trade union activities.

We would also like to point out that, during the period
of old law no. 2821, an employee was not able to claim
for trade union compensation if he/she has not been
recruited due to trade union activities.! Through the
trade union security during pre-contract phase, which
isregulated by the STSK, employees can claim trade un-
ion compensation when they are not recruited because
of their trade union memberships or other trade union
activities.

It is explicitly stated in Article 25/4 of the STSK that
the amount of trade union compensation cannot be
less than the employee’s annual salary. In addition, the

C. Sendikal Tazminat

Sendikal faaliyetin giivencesi, yukarida da belirtildigi
gibi, STSK ile acikca diizenlenmis ve bu giivence iscilere
saglanmigtir. STSK, isverenin, sendikal iiyelik ve faaliyet
sebebiyle iscilere kars1 ayrimeilik yapmasini yasakla-
mugtir. Tam da bu noktada, bu giivenceyi etkin hale ge-
tiren sendikal tazminat, is¢ilerin, ige alinma siirecinde
veya caligma sartlar1 acisindan sendikal ayrimeilia ug-
ramas1 durumunda veya is sdzlesmesinin sendikal bir
nedenle feshedilmesi sonucunda giindeme gelen 6nemli
bir yaptirimdir. Bagka bir deyisle, sendikal tazminat, ig-
¢inin sendika dzgiirliigline yapilan miidahalenin yapti-
rimidir.’° Goriildiigii tizere, bu tazminat hem akit 6ncesi
hem akdin yiiriirligii esnasindaki ihlallere kars1 hem de
sendikal nedenle feshe karsi koruma saglamaktadir.

Ayrica belirtmek isteriz ki, 2821 sayil1 eski kanun déne-
minde, is¢inin sendikal nedenle ige alinmamasi duru-
munda, sendikal tazminat giindeme gelememekteydi."
STSK ile getirilen akit 6ncesi sendikal giivenceyle bir-
likte; sendikal tazminat, igcinin sendika tiyeligi veya bir
bagka sendikal nedenle ise alinmadig1 durumlarda da
giindeme gelebilmektedir.

Sendikal tazminatin miktarinin ig¢inin bir yilhk ticre-
tinden az olamayacag1 STSK m.25/4’te acikca belirtil-
mistir. Ayrica, sendikal tazminatin miktari, ig¢inin son
aldig: briit iicret iizerinden hesaplanacaktir.’*> Kanun-
daki emredici diizenlemenin belirttigi miktarin altin-
da bir tutarda tazminata hitkmedilmesinin miimkiin
olmamasi nedeniyle, hakim, somut olayin 6zelliklerine
ve igcinin kidemine bagh olarak, takdir yetkisini kulla-
nacak ve uygun bir tazminata hitkkmedecektir. STSK'da,
sendikal nedene dayali fesihlerde sendikal tazminatin
en az 1 yillik {icret tutarinda belirlenecegi ifadesiyle alt
simr belirlenmis ancak iist sinir acik birakilmigtir. Acik
birakilan iist sinir ise, Yargitay ictihatlar ile diizenlen-
migtir. Yargitay'in yerlesik kararlarinda,’® yillik ticretli
izinle ilgili hitkiimdeki kidem siirelerinin dikkate alina-
rak sendikal tazminatin belirlenmesinde de kiyasen 6 ay
ile 5 y1l arasinda kidemi olan is¢i icin 1 y1llik iicret tuta-
rinda, 5 y1l ile 15 y1l arasinda kidemi olan ig¢i icin 1 y1l 1
ay, 15 y1ldan fazla kidemi olan ig¢i i¢in 1 y1l 2 aylik ticreti
tutarinda sendikal tazminatin belirlenmesinin hakkani-
yete uygun olacagin ictihat edilmistir.

Kanunda, sendikal tazminata uygulanacak zamanagi-
mina iligkin 6zel bir diizenleme bulunmamaktadir. Bu
talepler, tazminat niteliginde olmasi sebebiyle, genel
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amount of trade union compensation shall be calcu-
lated based on the employee’s last gross salary.'* Due to
the fact that it is not possible to award a compensation
amount less than the amount stated under the manda-
tory provision of the law, the judge shall decide an ap-
propriate amount on grounds of the concrete case and
the employee’s length of service based on his/her dis-
cretionary power. Under the STSK, in the terminations
due to trade union activities, although the sublimit for
the trade union compensation is determined as at least
the employees’ annual salary, the upper limit is not
regulated. The undetermined upper limit is regulated
through the precedents of the Court of Appeals. In the
established decisions® of the Court of Appeals, it is regu-
lated that it would be equitable to determine the trade
union compensation by taking into consideration the
length of service regulated under the provision regard-
ing the annual paid leave, and therefore, by analogy, the
trade union compensation shall be the annual salary of
the employee having length of service between 6 months
to 5 years; 1 year and 1 months’ salary for the employee
having length of service between 5 to 15 years; 1 year and
2 months’ salary for the employee having length of ser-
vice more than 15 years.

There is not any specific provision under the law in
terms of statute of limitations with regard to the trade
union compensation. Since such claims have the char-
acteristics of compensation, they are subject to ten year
limitation period as stated under the general provi-
sions.” Finally, legal interest rate should be charged to
the amount of trade union compensation as from the
date of initiation of the lawsuit.”®

The amendments made in law through the cancellation
decision of the Constitutional Court dated 22.10.2014
should be analyzed while discussing trade union com-
pensation. This matter, which changed the legal situa-
tion of the employees who do not fall within the scope of
employment security and the re-employment lawsuits,
shall be discussed in detail below.

lil. AMENDMENTS TO THE STSK AS A RESULT
OF THE CANCELLATION DECISION OF THE
CONSTITUTIONAL COURT

Numerous articles of the STSK had been submitted to
the court on the grounds of unconstitutionality. In this
chapter of our article, the amendments regarding the

hiikiimlerdeki on yillik zamanagimina tabiidir.** Son
olarak, sendikal tazminata dava tarihinden itibaren ya-
sal faiz igletilmelidir.®

Sendikal tazminati ele alirken, iizerinde durulma-
s1 gereken en Onemli noktalardan biri ise, Anayasa
Mahkemesi'nin 22.10.2014 tarihli iptal karari ile kanun-
da yapilan degisikliklerdir. i;‘. giivencesi kapsaminda
olmayan isciler ve ige iade davalar1 hakkindaki hukuki
durumu degistiren bu konu, asagida daha ayrintili ince-
lenecektir.

ll. ANAYASA MAHKEMESI'NIN IPTAL KARARI
ILE STSK'DA YAPILAN DEGISIKLIKLER

STSK’nin bir¢cok maddesi, Anayasa’ya aykirilik iddiasiy-
la mahkemenin 6niine gétiiriilmiigtiir. Makalemizin bu
boéliimiinde, ilgili karar kapsaminda, sendikal tazminata
iligkin degisiklikler incelenecektir.

STSK’min 25. maddesinin ilk {i¢ fikrasinda, sendikal gii-
vence saglayan hiikiimler diizenlenmigtir ve yukarida da
belirtildigi gibi, bu hiikiimlerde sendikal nedenle ayrim-
cilik yapilmasi yasaklamigtir. Bu fikralarin devaminda
gelen 4. fikra ise, saglanan bu giivenceye aykirilik tegkil
edilmesi halinde sendikal tazminata hiikmedilecegini
belirtmektedir.

Anilan Anayasa Mahkemesinin kararindan oOnce,
STSK’nin 25. maddesinin 4. fikrasi, “f§verenin fesih di-
sinda yukaridaki fikralara aykirt hareket etmesi halinde
iscinin bir yillik licret tutarindan az olmamak tizere sen-
dikal tazminata hiikmedilir.” seklinde diizenlenmekte
iken Anayasa Mahkemesi'nin 22.10.2014 tarihli iptal ka-
rar1 ile maddede yer alan “fesih diginda” ifadesi cikaril-
mugtir. Iptal kararindan énce, igverenin isciyi ige alirken
ve igciyi caligtirirken yaptig1 sendikal ayrimeiliga sendi-
kal tazminat yaptirimi baglanirken, sendikal fesih ha-
linde bu tazminata hitkmedilmemesi, madde icerisinde
celigki yaratmaktaydi. Bu nedenle maddedeki “fesih di-
sinda” ibaresinin iptal edilmesi yerinde olmustur. Sonug
olarak, isverenin fesih eylemini tazminat yiikiimliiliigii
disinda tutan hiikiim ortadan kaldirilmigtir.'s

Ayrica, sendikal tazminat ile ilgili olarak, is giivencesi
kapsaminda olmayan is¢iler ve ise iade davas1 hakkinda
onemli bir degisiklik olmustur. Bu konuyu diizenleyen,
STSK m. 25/5, ilk olarak “Sendikal bir nedenle is sozles-
mesinin feshi halinde is¢i, 4857 sayili Kanunun 18, 20 ve
21 inci madde hiikiimlerine gére dava agma hakkina sa-
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trade union compensation shall be examined within the
related decision.

As mentioned above, the discrimination between the
employees due to trade union activities is prohibited as
per the first three paragraphs of Article 25 of the STSK,
which regulates trade union securities. Furthermore,
the fourth paragraph of Article 25 of the STSK regulates
that trade union compensation shall be applied in case
of infringement of trade union security.

Before the aforementioned cancellation decision of the
Constitutional Court, fourth paragraph of Article 25
was regulated as follows: “If an employer acts against the
provisions set out in the above paragraphs apart from the
termination, he shall be liable to pay trade union compen-
sation which shall not be less than the employee’s annual
salary”. The expression “apart from the termination” has
been removed by the cancellation decision of the Consti-
tutional Court dated 22.10.2014. Before the cancellation
decision, the provision was contradictory due to the fact

:

hiptir” seklinde diizenlemekteydi. Diizenleme boyley-
ken, sendikal tazminat talep etme hakkinin yalnizca is
giivencesi kapsaminda kalan igcilere tanindig belirtili-
yor ve bu durumun Anayasa’ya aykiri oldugu doktrinde
elestiriliyordu.”” Anayasa Mahkemesi'nin iptal karari ile
anilan fikrada yer alan ve ig giivencesinin yasal kosulla-
rinin belirlendigi 4857 Sayih Is Kanunw’nun' (“iK”) 18.
maddesine yapilan atif kaldirilmig, yapilan atfin ortadan
kalkmas: ile sendikal fesih ile isten cikarilan iscilere, is
giivencesi icin aranan yasal kosullar s6z konusu olmasa
bile, IK’nin 20. ve 21. maddeleri uyarinca ise iade davast
acma hakk verilmistir.

IK’min 18. maddesinde aranan kogsullardan biri de, isci-
nin IK’ya tabii olarak ¢aligmasidir. Bu kogul, AYM Karar1
sonrasinda aranmadig i¢in, diger kanunlara tabii ola-
rak caligan isciler de sendikal fesih durumunda ige iade
davasi acabilecektir.” Ozetle, iptal kararinin ardindan,
is giivencesi kapsaminda olmayan igcilerin de sendikal
tazminat isteyebilecegi ve (yalnizca) is sézlesmelerinin
sendikal nedenle feshedilmesi halinde ise iade davasi
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that the discrimination between the employees during
recruitment and during the employment period resulted
in trade union compensation as a sanction while such
compensation has not been regulated in case of termi-
nation due to trade union activities. Thus, it is judicious
to remove the expression “apart from the termination”
from the article in question. In conclusion, the clause
which excludes the employer’s act of termination from
employer’s liability to compensate has been removed.'¢

Furthermore, with respect to the trade union compen-
sation, there has been a significant change regarding
re-employment lawsuits and the employees who do not
have employment security. Previously, Article 25/5 of
the STSK had been regulated as “The employee, whose
employment agreement has been terminated due to rea-
sons related to trade union activities, shall have the right
to apply to the court as per Articles 18, 20 and 21 of the
Law no 4857”. It was argued that, only the employees
having employment security were entitled to trade un-
ion compensation according to this previous provision
and such provision was criticized in the doctrine on the
grounds of unconstitutionality.”” Cancellation decision
of the Constitutional Court has removed the reference
to Article 18 of Labor Law No. 4857 (“K”), which regu-
lates the legal requirements for employment security.
Through the removal of the reference to Article 18 of the
IK, the employees, whose employment agreements have
been terminated due to trade union activities, have been
given the right to file reemployment lawsuit as per Ar-
ticles 20 and 21 of the iK, even though they do not meet
the legal conditions for employment security.

acabilecegi acikhiga kavugmustur. Tlgili karar acikca su
ifadelere yer vermistir: “6356 sayili Kanunun sendika 6z-
gtirliigiintin giivencesi baslikli 25. maddesinin 5. fikrasin-
da yer alan 18 ibaresinin iptal edilmesi sonucunda, 4857
sayuli kanunun 18. maddesinde belirtilen ve ise iade davast
acmak icin gerekli olan en az 30 isci ¢caligan is yerleri ve
iscinin en az 6 aylik kidemi olmasi sartlart olmaksizin tiim
isyerlerinde ¢calisan iscilerin is s6zlesmesinin, sendikal bir
nedenle feshedilmesi halinde 4857 sayili kanun 20. ve 21.
maddelerine gére ise iade davast acabilecek ve sendikal

2220

tazminata hiikmedilecektir.

Sonug olarak, Anayasa Mahkemesi, iscinin sendikal ne-
denle fesih halinde sendikal tazminat talep edememesi
ile yalnizca IK’nin 18. madde hiikkmii kapsamina girmesi
halinde ige iade davas1 agma hakkina sahip olmasini, sen-
dikal 6zgiirliigii engelledigi ve demokratik toplum diize-
ninin gerekleriyle bagdasmadig1 gerekgesiyle, STSK m.
25/4 ve m. 25/5’te yer alan ilgili ibareleri iptal etmistir.*

IV. iSE IADE DAVALARINDA SENDIKAL
TAZMINAT TALEBI

Uygulamada, sendikal tazminat talebinin karsimiza ¢1-
kabilecegi en muhtemel durumlardan biri de ise iade
davalaridir. Is hukuku mevzuatimizda, belirsiz siireli is
sozlesmesinin igverence gecerli neden olmaksizin feshe-
dilmesi, dogrudan feshin gecersizligi sonucunu dogur-
maz. Bu sebeple, is¢inin bir aylik siire icinde dava agmasi
veya hakeme bagvurmasi, sonrasinda feshin gecersizli-
gine iliskin aldig1 kararin tebliginden itibaren on ig giin-
liik siire icinde ise iade edilmesi icin igverene miiracaat
etmesi gerekmektedir (IK 18-21).22 Kural olarak, ise

1Law on Trade Unions No. 2821; Official Gazette
(“0G”) dated 24.07.1963, numbered 11462.
2 Law on Trade Unions and Collective Bargaining
Agreements No. 6356; RG dated 07.11.2012,

Feshi, Ankara 2013, p. 80.

numbered 28460. Dergisi, .2013/4, 2013, p. 95, Haluk Hadi Stimer, Is
3 Constitution of 1982; RG dated 09.11.1982, Hukuku, 21st Edition, Ankara 2015, p. 214.
numbered 17863. 10 Durmus Ozcan, Is Kanunlari Serhi, Tst Edition,

4 Constitutional Court T. 22.10.2014, E. 20131, K.
2014/167; RG dated 11.11.2015, numbered 29529.

5 Fevzi Demir, Sendika Uyeligi ve Sendikal Faaliyete
Katilma Giivencesinin Uygulama Kritigi, 269 (Erisim:
25.11.2016) http://www.kamu-is.org.tr/pdf/0GC11.pdf.
6 Ercan Akyigit, Toplu Is Hukuku El Kitabi (Toplu Is
Hukuku), First Edition, Ankara 2016, p. 384.

7 Turhan Esener, Yeliz Bozkurt Giimriikeiioglu,
Sendika Hukuku, istanbul 2014, p. 175.

Ankara 2014, p. 1223

p. 387.

p. 950.

8 Siikriye Esra Baskan, 6356 Sayili Kanun
Cercevesinde Is Stzlesmesinin Sendikal Nedenle

9 Berna Oztiirk, “Sendikal Tazminat”, Ankara Barosu

11Ercan Akyigit, Aciklamali ve [ctihatl Turk Is
Hukukunda Is Giivencesi (Ise lade), Ankara 2007,

12 Hamdi Mollamahmutoglu, Muhittin Astarl,
Ulas Baysal, Is Hukuku, 6 Edition, Ankara 2014,

13 7th Civil Chamber of the Court of Appeals T.
15.11.2016, E. 2016/15500, K. 2016/19467.

14 9th Civil Chamber of the Court of Appeals T.
23.3.2016, E.2014/33473, K.2016/7039.

15 Oztiirk, p. 115.

16 Nizamettin Aktay, Toplu Is Hukuku, Ankara
2015, p. 61.

17 Metin Kutal,"Sendikalar ve Toplu Is Sozlesmesi
Yasasinin Kimi Hukamlerinin iptali istemi lle Anayasa
Mahkemesine Acilan Davaya lliskin Notlar”, Calisma ve
Toplum Dergisi, I. 44, 2015, p. 20.

18 Labor Law No. 4857, RG dated 10.06.2003 and
numbered 25134.

19 Can Tuncay/ Burcu Savas Kutsal,

Toplu Is Hukuku, Fifth Edition, Istanbul 2016, p. T11.
20 Sarper Siizek, is Hukuku, 12th Edition,
stanbul 2016, p. 684.
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One of the conditions set forth under Article 18 of the IK
is that the employee being subject to the iK. Due to the
fact that this condition is not required after the cancel-
lation decision of the Constitutional Court, the employ-
ees who are subject to other laws shall also be entitled to
file reemployment lawsuits in case of termination due to
trade union activities.” In brief, after the cancellation de-
cision, the employees who do not have employment se-
curity can also claim for trade union compensation and
can file reemployment lawsuits only in case of termina-
tion of their employment agreements due to trade union
activities. The decision in question clearly states that “As
a result of the cancellation of the expression 18, which was
set forth under Article 25/5 of Law No. 6356 titled the se-
curity of trade union freedom, in case of termination of the
employment agreements of all employees working in any
kind of workplace due to trade union activities, the employ-
ees can file reemployment lawsuits according to Articles 20
and 21 of Law no. 4857 and shall be entitled to trade union
compensation without the requirement of meeting the fol-
lowing conditions which are regulated under Article 18 of
Law No. 4857 and required in order to file a reemployment
lawsuit; workplaces to employ at least 30 employees and
employees to have at least 6 months length of service.”*

Hence, the Constitutional Court removed the related ex-
pressions from Articles 25/4 and 25/5 of the STSK on the
grounds that the employee not being entitled to claim
trade union compensation in case of termination due
to trade union activities and only being entitled to file a
reemployment lawsuit when subject to Article 18 of the
IK, violate the trade union freedom and basic principles
of democratic society.!

iade davasim i glivencesi kapsamindaki isciler acabil-
mektedir. Ancak yukarida da belirtildigi {izere, Anayasa
Mahkemesi’'nin iptal kararinin ardindan sendikal fesih
hallerinde, is giivencesi kapsaminda olan veya olmayan
tlim isciler, bu davayl acabileceklerdir.

Sendikal fesih halinde ig¢inin IK’nin 20. ve 21. madde-
leri uyarinca dava acabilecegi yukarida agiklanmusg idi.
Ek olarak yine STSK m. 25/5 uyarinca; “Is sézlesmesinin
sendikal nedenle feshedildiginin tespit edilmesi halinde,
4857 sayili Kanunun 21 inci maddesine gére is¢inin bas-
vurusu, isverenin ise baslatmasi veya baglatmamast sarti-
na bagli olmaksizin sendikal tazminata karar verilir.” Bu
hiikiim ve ige iade davasim diizenleyen IK’nin 20. mad-
desi 15181nda, isci, fesih tarihinden itibaren bir ay icinde
feshin sendikal nedenle yapildigini ileri siirerek ige iade
davasi acabilecektir.*

Bununla birlikte, yine, STSK m. 25/5’de“Ancak is¢inin
ise baglatilmamast halinde, ayrica 4857 sayili Kanunun
21 inci maddesinin birinci fikrasinda belirtilen tazminata
hiikmedilmez.” seklinde bir kural éngoriilmiistiir. IK m.
21/T’de bahsedilen tazminat, gegersiz veya haksiz fesih
sonucu hiikmedilen is giivencesi tazminatidir. Bu acik
diizenleme sebebiyle, sendikal tazminat ile birlikte ayri-
cais glivencesi tazminatina hitkmedilemeyecektir.** Ay-
rica, maddede acikca belirtildigi iizere, sendikal tazmi-
nat davalarinda, is¢inin ige baglayip baglamamasindan
bagimsiz olarak bu tazminata hiitkmedilebilecegi icin,
tazminata iligkin verilen karar icrai niteliktedir.*

Bu konuyla ilgili olarak, dikkat cekilmesi gereken bir
diger 6nemli nokta ise; artik is¢cinin, ise iade davas acg-

12821 sayil Sendikalar Kanunu; 24.07.1963 tarih,
11462 sayil Resmi Gazete (‘RG”).

26356 sayil Sendikalar ve Toplu Is Sozlesmesi
Kanunu; 07.11.2012 tarih, 28460 sayili RG.

31982 Anayasasl; 09.11.1982 tarih, 17863 sayil RG.

4 Anayasa Mahkemesi, T. 22.10.2014, E. 20131, K.
2014/161; 11.11.2015 tarih, 29529 sayili RG.

5 Fevzi Demir, Sendika Uyeligi ve Sendikal
Faaliyete Katiima Gtivencesinin Uygulama Kritigi, 269
(Erisim: 25.11.2016) http://www.kamu-is.org.tr/pdf/
0GCTl.pdf.

6 Ercan Akyigit, Toplu is Hukuku El kitabi

(Toplu Is Hukuku), 1. Baski, Ankara 2016 s. 384.

7 Turhan Esener, Yeliz Bozkurt Giimriikciioglu,
Sendika Hukuku, [stanbul 2014, s. 175.

Feshi, Ankara 2013, s. 80.

Ankara 2014 s.1223.

s.387.

s.950.

K. 2016/19467.

8 Siikriye Esra Baskan, 6356 Sayili Kanun
Cercevesinde Is Stzlesmesinin Sendikal Nedenle

9 Berna 0ztiirk, “Sendikal Tazminat”, Ankara Barosu
Dergisi, S. 2013/4, 2013, s. 95, Haluk Hadi Siimer,

is Hukuku, 21. Baski, Ankara 2015, s. 214,

10 Durmus Ozcan, is Kanunlari Serhi, 1. Baski,

T1Ercan Akyigit, Aciklamali ve ictihatl Turk is
Hukukunda Is Giivencesi (Ise lade), Ankara 2007,

12 Hamdi Mollamahmutoglu, Muhittin Astarl,
Ulas Baysal, is Hukuku, 6. Baski, Ankara 2014,

13 Yargitay 7. H.D,, T. 15.11.2016, E. 2016/15500,

14 Yargitay 9. H.D., T. 23.3.2016, E. 2014/33473, K.
2016/7039.

15 Oztiirk, s. 115.

16 Nizamettin Aktay, Toplu Is Hukuku, Ankara
2015, s. 61.

17 Metin Kutal, “Sendikalar ve Toplu Is Stzlesmesi
Yasasinin Kimi Hukumlerinin iptali istemi lle Anayasa
Mahkemesine Acilan Davaya lliskin Notlar”, Calisma ve
Toplum Dergisi, S. 44, 2015, s. 20.

18 4857 Sayili s Kanunu; 10.06.2003 tarih,

25134 sayili RG.

19 Can Tuncay/ Burcu Savas Kutsal,

Toplu Is Hukuku, 5. Baski, istanbul 2016, s. 111,

20 Sarper Siizek, is Hukuku, 12. Baski,

istanbul 2016, . 684.
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IV. TRADE UNION COMPENSATION IN
REEMPLOYMENT LAWSUITS

In practice, reemployment lawsuits are one of the most
common causes of claim for trade union compensa-
tion. According to the labor legislation, termination of
the employment agreement for an indefinite period by
the employer without a valid reason does not directly
result in invalidity of the termination. Thus, the em-
ployee should file a lawsuit or refer to arbitrator within
one month and apply to the employer for reemployment
within ten business days beginning from the date of re-
ceipt of the decision regarding the invalidity of the ter-
mination (K 18-21).22 In principle, employees who have
employment security are entitled to file reemployment
lawsuits. However, as it is explained above, after the
cancellation decision of the Constitutional Court, in the
events of termination due to trade union activities, all
employees (even the ones who do not have employment
security) are entitled to file reemployment lawsuits.

As mentioned above, the employees can file lawsuit in
case of termination of employment agreement due to
trade union activities, as per Articles 20 and 21 of the

madan, dogrudan dogruya sendikal tazminat davasi
acmasinin miimkiin olmasidir. STSK madde 25/5te, is-
cinin IK hiikiimlerine gore dava agmamasinin sendikal
tazminat talebini engellemeyecegi belirtilmistir. Eski
kanun déneminde, is giivencesi kapsaminda olan isciler
oncelikle ige iade davas1 agmak zorunda olup dogrudan
sendikal tazminat talebinde bulunamamaktaydilar. Eski
kanundan farkl olarak diizenlenen bu hiikiim, doktrin-
de hakl olarak isabetli bulunmugtur.>®

Hem ise iade davalarinda, hem de dogrudan acilabilecek
olan sendikal tazminat davalarinda, sendikal tazminati
ispat ylikii oldukca 6nem arz etmektedir. Bu sebeple, ¢ca-
lismamizin devaminda bu konu ele alinacaktir.

A. Sendikal Tazminati ispat Yiikii

Oncelikle, STSK m. 25/7 uyarinca, fesih disindaki sendi-
kal ayrimcilik hallerinde, her ne kadar ispat yiikii is¢ide
olsa bile, bu konudaki ispat ylikiiniin kolaylagtirilmis ol-
dugu sdylenebilir.*” Zira, anilan maddede, isci, sendikal
ayrimeilik yapildigim giiclii bicimde gosteren bir duru-
mu ortaya koydugunda, isverenin davraniginin nedenini
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IK. In addition to that, according to Article 25/5 of the
STSK; “In case it has been determined that the employ-
ment agreement has been terminated due to trade union
activities, trade union compensation shall be ordered
independent from the requirement of application of the
employee and the employer’s granting or refusing him to
restart work in accordance with Article 21 of the Law No.
4857 In the light of this provision and Article 20 of the
IK regulating the reemployment lawsuit, the employee
may file reemployment lawsuit, claiming that the ter-
mination was due to trade union activities within one
month following the termination date of the employ-
ment agreement.?

Onthe other hand, Article 25/5 also regulates that “How-
ever, in case the employee is not allowed to start work, the
compensation specified under the first paragraph of Arti-
cle 21 of Law No. 4857 shall not be awarded”. The men-
tioned compensation under Article 21/1 of the IK is the
employment security compensation which is awarded
as a result of unjust or invalid termination of employ-
ment agreements. As a result of this explicit provision,
the trade union compensation and the employment
security compensation cannot be awarded at the same
time.* Besides, as it is explicitly stated under the men-
tioned article, since the trade union compensation can
be awarded independently from the employee’s reem-
ployment in the lawsuits regarding such compensation,
the decision regarding the compensation has an execu-
tive nature.?

Another significant point regarding this subject which
needs to be drawn to attention is that, from now on, an
employee can directly file a lawsuit for trade union com-
pensation without filing a reemployment lawsuit. It is
stated in Article 25/5 of the STSK that, the employee,
who has not filed a lawsuit pursuant to the provisions of
the IK, shall not be prevented from the claim for trade
union compensation. During the old law period, the em-
ployees having employment security should primarily
file areemployment lawsuit; meaning that they could not
directly claim for trade union compensation. This provi-
sion, which is regulated differently from the old law, is
accepted as a justifiable provision by the doctrine.?

Burden of proof with regard to the trade union compen-
sation is significant both in reemployment lawsuits and
the trade union compensation lawsuits which can be
directly filed. Therefore, this subject shall be analyzed
below.

ispat etmekle yiikiimlii olacag acikca diizenlenmistir.
STSK m. 25/6'da, sendikal fesih sebebiyle acilan davada-
ki ispat yiikii diizenlenmektedir. Buna gore: “Is sizles-
mesinin sendikal nedenle feshedildigi iddiastyla acilacak
davada, feshin nedeninin ispat ytikiimliiliigii isverene ait-
tir. Feshin isverenin ileri siirdiigii nedene dayanmadigini
iddia eden is¢i, feshin sendikal nedene dayandigini ispat-
la yiikiimliidiir.” Goriilecegi {izere, igverenin ispat yiikii,
feshin nedenini ispatlamaktan ibarettir.

Baz1 yazarlara gore, sendikal tazminatin igletilmesi
6niinde en 6nemli engel ispat yiikiiniin ig¢ide olmasidir.
Isci, sendikal baskiy1 daha ¢ok tanik ifadeleri ile kanitla-
maya ¢alismakta bu da Yargitay tarafindan yeterli goriil-
memektedir.?® Aymi1 zamanda, Yargitay, fiili karine olarak
kabul edilebilecek bir olaydan bagka bir olayin oldugu ¢1-
karimini gosteren durumlar: da genelde, ¢ok acik ve net
olmadikea yeterli kabul etmemektedir.*

Uygulamada, is akdinin sendikal nedenle feshedilmesi-
neragmen, isverenler bu feshin gecerli veya hakli bir ne-
denle yapildigini iddia etmektedirler. Kisaca igverenler,
hukuki yaptirimlardan ka¢inmak icin gercek iradelerini
saklama yoluna gitmektedirler. Bu durumu kanitlaya-
mayan isci ise sendikal tazminat talep edememekte ve
hakkindan yoksun kalmaktadir. Boyle bir durumu en-
gellemek icin, isverenin yaptig1 fesih iglemi ile gercek
iradesi arasindaki perdeyi kaldirmanin yolu Yargitay
ictihatlar ile gelistirilmis olan fiili karinelerdir. Yarg-
tay bu konuda i¢tihatlara dayal bir sistem kurmus ve bu
isimlendirme ve kavramsallagtirmay1 kullanmamakla
birlikte “sendikal fesih karinesi” teorisini gelistirmis-
tir.*® Bayram’in da belirttigi gibi; “Sendikal fesih karinest,
is hukukuna 0zgii fiili karine olup, is¢i ve isverenin iddia-
larmin dogrulugu hakkinda hakimin kanaat olusturma-
swtna yarayan, ¢calisma yasami, sendikal yasam, toplu g6-
riismeler, is iligkileri ve is yargisi tecriibelerine dayanan
deger yargilaridir.”*

Yargitay ictihatlarinda feshin gercek nedenini tespit et-
mek icin baz: hususlarin 6zenle arastirilmas: gerektigi
belirtilmektedir. Ornegin, mahkemece feshin yapildig
dénemde sendikaya iiye olmayip, is sézlesmesi feshedi-
lenigcilerin bulunup bulunmadigy, sendikaya iiye olan ve
davali ig yerinde calisan toplam isci sayisy, liyelik tarihle-
ri, sendikali olup is s6zlesmeleri feshedilen isciler yerine
yeni isci alinip alinmadig, yetki prosediiriiniin baglatilip
baslatilmadigy hususlar1 aragtirilmalidir.3® Boylelikle,
feshin sendikal nedene dayanip dayanmadig1 kuskuya
yer vermeyecek sekilde acikliga kavugturulabilir.
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A. Burden of Proof in Trade Union
Compensation

Firstof all, even though burden of proofis still on the em-
ployee in cases of discrimination due to trade union ac-
tivities apart from termination, it can be stated that the
burden of proof has been simplified with regard to this
subject.”” Hence, in the mentioned article, it has been ex-
plicitly stated that if the employee demonstrates the ex-
istence of a situation indicating that discrimination has
been made due to a trade union activity, the employer
shall be obliged to prove the reasons of his conduct.

Article 25/6 the STSK regulates the burden of proof in
lawsuits that has been filed due to termination regard-
ing trade union activities. According to the mentioned
article; “In lawsuits claiming that the employment agree-
ment has been terminated due to trade union activities, the

Ayrica, sendikanin toplu is sozlesmesi icin bagvuru
yapmis oldugu donemlerde yapilan fesihler, ig¢ilerin
igsyerinde yaptiklar: sendikal érgiitlenmeye baglamalar:
iizerine yapilan fesihler, Yargitay tarafindan, is sozles-
mesinin sendikal nedenle feshedildigine karine tegkil
eden olaylar olarak kabul edilmistir.*® Tekrar belirtmek
isteriz ki, her durumda yine somut olayin 6zellikleri g6z
6niinde tutulmahdir.

V. SENDIKAL TAZMINATIN HUKUKI NITELIGI VE
DIGER HAKLARLA iLisKisi

Yukarida da aciklandigi iizere, STSK m. 25’te, ig¢inin bir
yillik iicret tutarindan az olmamak {izere tazminata hiik-
medilecegi yer almaktadir. Goriildiigii iizere, sendikal
tazminat alt sitmir1 kanunda belirtilmis kesin ve gotiirii
bir tazminattir. Bu baglamda, iscinin sendikal tazminat
talep edebilmesi icin herhangi bir zarara ugradigim ka-
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burden of proof regarding the reason for termination is on
the employer. An employee who claims that termination
is not based on the reason the employer has claimed, the
employee shall bear the burden of proof to prove that the
reason for termination has been trade union activities.” As
can be seen, the employer’s burden of proofis only dem-
onstrating the reason for termination.

According to certain authors, burden of proof being on
the employee is one of the most significant obstacles for
gaining the right to the trade union compensation. The
employee’s efforts to prove the pressure against the trade
union activities by witness statements is not found suffi-
cient by the Court of Appeals.? Also, generally, the Court
of Appeals does not consider the situations as sufficient,
other than the cases which can be accepted as presump-
tion of fact, unless they are very clear and explicit.?

nitlamasi gerekmemektedir. Sendikal tazminat, her ne
kadar kanunda “tazminat” olarak anilsa da, aslinda tek-
nik anlamda tazminat niteligi tastmamaktadir. Sendikal
tazminatin amacinin ig¢inin zararmi tazmin etmekten
ziyade, sendikal 6zgiirliigiin kisitlanmasini engellemek
oldugu sodylenebilir. Bu baglamda, doktrinde, sendikal
tazminatin igverene verilen bir “medeni ceza” oldugu
kabul edilmektedir.®* Bununla birlikte, sendikal tazmi-
nat, manevi tazminat niteliginde olmadig i¢cin devrinin
ve mirasla intikalinin miimkiin oldugu belirtilmelidir.*®

STSK’'nin 25. maddesinin son fikrasi agikea, iscinin ig ka-
nunlarina ve diger kanunlara gore sahip oldugu haklari-
nin sakh oldugunu diizenlemistir. Bu diizenlemeye gore,
igciler, sendikal tazminat ile birlikte, eger ilgili kosullar
gerceklesmisse, ihbar tazminati ve kidem tazminati da
talep edebileceklerdir. Ise iade davasi incelenirken be-
lirtildigi tizere, STSK’da yer alan acik diizenleme sebe-
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In practice, employers claim that the employment
agreement has been terminated with a valid or justifi-
able cause even though they have terminated it due to
trade union activities. Briefly, the employers hide their
actual intentions in order to avoid the legal sanctions.
Employees who cannot prove this fact cannot claim
trade union compensation and therefore they are de-
prived of their rights. In order to prevent such situation,
the employer’s real intention behind the termination
is demonstrated with the presumption of facts which
have been developed by the precedents of the Court of
Appeals. Court of Appeals has created a system based on
the precedents regarding this matter and developed a
theory called “presumption of termination due to trade
union activities” however it does not use this particular
name.** According to Bayram, “presumption of termina-
tion due to trade union activities is a presumption of fact
indigenous to the labor law, which serves the purpose of
forming an opinion about justifiability of the employee’s
and the employer’s claim, by the judge, and is a standard
of judgement based on business life, trade union life, col-
lective bargaining, employment relations, experiences of
labor judgement.”™

According to precedents of the Court of Appeals, some
issues should be meticulously examined to determine
the real reason for termination. For instance, it should
be thoroughly investigated whether there are any em-
ployees who were not trade union members and whose
employment agreements have also been terminated,
number of total employees who hold a trade union
membership and work in the workplace of the defend-
ant employer, dates of memberships, whether there has
been recruitment in the places of the employees, that
hold trade union memberships and whose employment

biyle, sendikal tazminat ile ayrica is giivencesi tazmina-
tina hitkmedilemez.

Akla gelebilecek bir diger soru ise, kotii niyet tazminati
ile birlikte sendikal tazminatin talep edilip edilemeyece-
gidir. Her ne kadar, ilgili mevzuatta bu yénde bir yasak-
layici hiikiim olmasa da, sendikal tazminat ile kotii niyet
tazminati birlikte talep edilemez. Ciinkii sendikal tazmi-
nat kotii niyet tazminatinin 6zel bir halini olusturmakta-
dir. Bunedenle, is giivencesi kapsami disindaki ig¢iler, bu
iki tazminati birlikte talep edemeyeceklerdir. Kotii niyet
tazminat, ig giivencesi kapsaminda yer alan iscilere zaten
uygulanmadigindan, bu isciler 6zelinde boyle bir tartis-
ma s6z konusu olmayacaktir.® Son olarak, IK m. 5/6’daki
“2821 sayili Sendikalar Kanununun 31 inci maddesi hii-
kiimleri saklidir.” ibaresi uyarinca, sendikal tazminat ile
ayrimcilik tazminati birlikte talep edilemeyecektir.*”

V1. SONUC

STSK cercevesinde incelemis oldugumuz sendikal taz-
minat, iscinin sendikal 6zgiirliigline yapilan miidahale-
nin yaptirimidir.

Calismamizda vurgulandig: iizere, Anayasa Mahke-
mesi'nin ilgili iptal karar1®® ile birlikte kanunda 6nemli
degisiklikler olmugtur. Giincel hukuki durumda, is gii-
vencesi kapsaminda olan veya olmayan, tiim ig¢iler artik
sendikal fesih hallerinde ise iade davas1 acabilmektedir.
Calismamiz esnasinda, sendikal tazminatin igletilmesi
noktasinda engel tegkil edebilen ispata iligkin noktalara
da yer verilmistir. Bu noktada, Yargitay uygulamalariyla
gelisen sendikal fesih karinesinin, ig¢inin ispat yiikiini
hafifletmek adina oldukca 6nemli oldugunu belirtmek
gerekir.

21Sayim Yorgun, “Anayasa Mahkemesinin 6356
Sayli Yasaya lliskin Kararinin Sendikal Ozgtirlikler
Boyutuyla Degerlendirilmesi”, Calisma ve Toplum
Dergisi, 1.50, 2016, p. 1190. .

22 0sman Cankaya, Cevdet llhan Gilnay,
Seracettin Goktas, Tirk Is Hukukunda Ise lade
Davalari, p. 219.

23 Siizek, Is Hukuku, p. 683.

24 Tuncay/ Savas Kutsal, p. 111.

25 Siizek, Is Hukuku, p. 686.

26 Akyigit, Toplu is Hukuku, p. 396-398.

27 Ali Bulut, Tirk is Hukukunda Sendikalar
Giivenceler, Ankara 2016, p. 274.

28 “The examination as to whether or not the
termination is based on trade union activities is not
sufficient, It is seen that the court has only written
to the trade union; the witnesses were heard and
no other issue was researched.” 7 Civil Chamber of
the Court of Appeals T. 21.09.2016, E. 2015/41417, K.
2016/14529.

29 Murat Ozveri, Bireysel Sendika Ozgirluginin
Korunmasi: Sendika Tazminat ve Yargi Kararlar,
p.1538.
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Sayr:12, 2006, p. 1224.

31Fuat Bayram, s. 1228.

32 9th Civil Chamber of the Court of Appeals, T.
14.01.2015, E. 2014/30201, K. 2015/498.

33 For further information; Fuat Bayram, p.
1228,1229.
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Kullanilmasi, Ankara 1976, p. 163, Baskan, p. 168,
Dogan, p. 375.
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agreements have been terminated or whether the au-
thorization procedure had begun.** In this way, it can be
clarified whether the termination is based on trade un-
ion activities, without any doubts.

In addition, the termination of the employment agree-
ments during the application to the trade union for the
collective bargaining agreements and the termination of
employment agreements upon the unionization of the
employees in the workplace are accepted as presump-
tions of termination of employment agreements due
to trade union activities by the Court of Appeals.* We
would like to indicate once again that the characteris-
tics of the concrete case should be taken into account for
each circumstance.

V. LEGAL CHARACTERISTICS OF TRADE UNION
COMPENSATION AND ITS RELATION WITH
OTHER RIGHTS

As explained above, a compensation which cannot be
less than the employee’s annual salary shall be awarded
as per Article 25 of the STSK. As is seen, trade union
compensation is price and lump sum compensation, for
which a sublimit is determined under the law. In this
context, the employee does not have to prove his/her
damage in order to claim trade union compensation. Al-
though the trade union compensation is called as “com-
pensation” under the law, technically, it does not have
the characteristics of compensation. It can be said that
the main objective of the trade union compensation is to
protect the employees’ trade union freedom rather than
compensating the damage suffered by the employee. In
this sense, according to the doctrine, the trade union
compensation is accepted as a “civil penalty” imposed

to the employer.** Besides, due to the fact that the trade
union compensation does not have the characteristics
of non-pecuniary damage, it could be transferred and
inherited.*

The last paragraph of Article 25 of the STSK explicitly
states that all rights of the employee under the labor law
and other laws are reserved. According to this provision,
if the related conditions are met, employees shall be able
to claim for their severance and notice payments togeth-
er with the trade union compensation. As mentioned
previously while examining the reemployment lawsuit,
due to the explicit provision of the STSK, the trade un-
ion compensation cannot be awarded together with the
employment security compensation.

Moreover, another question that comes into mind is as
to whether it is possible to claim trade union compensa-
tion together with compensation for bad faith damages.
Although there is no prohibitive provision under the
relevant legislation to such effect, compensation for bad
faith damages cannot be claimed together with trade un-
ion compensation, since the trade union compensation
is a specific type of compensation for bad faith damages.
Consequently, the employees who do not have employ-
ment security cannot claim both of these compensation
types at the same time. Due to the fact that the compen-
sation for bad faith damages is not applied to the em-
ployees having employment security, there should not
be a similar discussion with regard to such employees.
Finally, in accordance with the expression in Article 5/6
of the iK stating that “Provisions of Article 31 of Law on
Trade Unions No. 2821 are reserved.”, trade union com-
pensation and compensation for discrimination cannot
be claimed at the same time.*”

21Sayim Yorgun, “Anayasa Mahkemesinin 6356
Sayil Yasayalliskin Kararinin Sendikal Ozgirlikler
Boyutuyla Degerlendirilmesi”, Calisma ve Toplum
Dergisi, S.50, 2016, s.1190. .

22 Osman Cankaya, Cevdet llhan Giinay,
Seracettin Goktas, Tirk Is Hukukunda Ise lade
Davalari, 5.219.

23 Siizek, Is Hukuku, . 683.

24 Tuncay/ Savas Kutsal, s. 111.

25 Siizek, Is Hukuku, s. 686.

26 Akyigit, Toplu Is Hukuku, s. 396-398.

27 Ali Bulut, Tark is Hukukunda Sendikalar
Giivenceler, Ankara 2016, s. 274.

28 “Feshin sendikal nedene dayanip dayanmadig
hususundaki inceleme yetersizdir, Mahkemece,
sendikaya yazi yazilarak taraf taniklarinin dinlenildigi
baskaca bir hususun arastirilmadig gorilmektedir”
Yargitay 7. H.D., T. 21.09.2016, E.2015/41417,
K.2016/14529.

29 Murat Ozveri, Bireysel Sendika Ozgrligtniin
Korunmasi: Sendikal Tazminat ve Yarg Kararlari,
s.1538.

30 Fuat Bayram, Sendikal Nedenle Fesih Karinesi,
Legal Is Hukuku ve Sosyal Giivenlik Hukuku Dergisi,
Sayi:12, 2006, s. 1224.

31Fuat Bayram, s. 1228.
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2015/498.
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1229.
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V1. CONCLUSION

Trade union compensation, which we have analyzed
within the context of the STSK, is a sanction for viola-
tion of employee’s trade union freedom.

As emphasized in our article, some significant amend-
ments have been made to the law based on the related
cancellation decision® of the Constitutional Court. In
the current legal status, all employees, whether they
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