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ABSTRACT

Generally, compensation of damages by re-
flection, which are evaluated as damages on
any person except for person being affected
by damage arising from an illegal act is regulat-
ed explicitly in Turkish legislation. Both Turkish
Code of Obligations (“TCQ”) and Turkish Com-
mercial Code (“TCC”) enable the compensa-
tion of the damages by reflection with respect
to the cases which are explicitly regulated in
legislation for both real persons and legal en-
tities. It is a matter of debate whether these
counted cases can be expanded through in-
terpretation or not.

KEYWORDS: Damage by Reflection, TCO,
TCC, Real Person, Legal Entity

OZET

Genel olarak, haksiz eylemin yoneldigi kisi
disinda kalan tctnct kisilerin ugradiklar za-
rarlar olarak degerlendirilen yansima zarar-
larin tazmini, Turk Hukukunda acikca diizen-
lenmistir. Yansima zararlarin tazmini, gerek
gercek kisi gerekse tlzel kisiler bakimindan
Turk Borclar Kanunu (“TBK”) ve Turk Ticaret
Kanununda (“TTK”) acikca sayllan hallerde
mUmkun kilinmistir. Sayilan bu hallerin yorum
yoluyla genisletilip genisletilemeyecegi ise tar-
tisma konusudur.

ANAHTAR KELIMELER: Yansima zarar,
TBK, TTK, gercek kisi, ttizel kisi
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I. INTRODUCTION

AMAGE IN GENERAL CAN BE DEFINED AS A DECRE-
mentin property orimmaterial availability of
aperson.! Damage by reflection is damage on
any person except for person being directly
affected by damage arising from an illegal act.

The term of damage by reflection is generally confused
with the terms of direct damage and indirect damage.
This confusion arises out of the fact that injured par-
ties of direct and indirect damages are accepted as direct
victims and indirect victims, respectively. However, di-
rect victim is a person who is affected from a direct or an
indirect damage whereas; an indirect victim is a person
who sustains a loss due to damage by reflection.?

It is commonly accepted that the damage by reflection
is limited with the cases which are regulated in Turkish
legislation and they cannot be widen by any interpre-
tation. It has been argued by the advocates of this view
that if the concept of damages by reflection is extended
by interpretation, it may be the result in the use of this
concept as an unjust enrichment source by malicious
people.®

Legal regulations concerning damage by reflection in
Turkish Law, the justifications giving rise to these regu-
lations and different opinions in the doctrine regarding
the compensation for damages by reflection are referred
in this piece of work.

Il. REFLECTION DAMAGES IN TURKISH LAW

A. Differences between Direct Damage Indirect
Damage and Damage by Reflection

The aim of the legal order and the liability law is to en-
sure the compensation of the decrements that occurs in
property or immaterial availability of a person without
his/her own will in other words all types of damages.*

As mentioned above, direct, indirect and damage by
reflection are usually confused with each other. How-
ever, distinction between direct and indirect damages
is closely related to the casual connection. Direct dam-
age includes the damage suffered by a person who has
been directly affected by the illegal act. Direct damages
are the direct consequences of these illegal acts. On the
other hand, indirect damages previously were consid-

1. GiRIS

ARAR, GENEL OLARAK, BiR KIMSENIN MAL YA DA $A-
his varliginda meydana gelen eksilme olarak
tamimlanabilir.! Yansima zarar ise kendisine
yoneltilen hukuka aykir1 bir fiil nedeniyle
zarara ugrayan kisi disinda kalan, ticlincii bir
kisinin ugradig1 zarardir.

Yansima zarar kavrami, genellikle, dogrudan zarar ve
dolayh zarar kavramlariyla karistirilmaktadir. Dogru-
dan zararin magduru dogrudan magdur, dolayh zara-
rin magduru ise dolayli magdur olarak diisiiniilmekte
oldugu icin bu kavram karmagasi ortaya ¢ikmaktadir.
Halbuki dogrudan magdur, dogrudan ya da dolayl za-
rardan etkilenen; dolayli magdur ise, yansima yoluyla
zarar nedeniyle zarara ugrayan kisidir.>

Genel anlamda, yansima zarar kavraminin kanunda dii-
zenlenmis haller ile sinirh oldugu ve yorum yontemiyle
genisletilemeyecegi kabul edilmistir. Bu goriisii savu-
nanlar tarafindan, yansima zarar kavraminin yorum
yontemiyle genisletilmesi halinde, bu kavramin kot ni-
yetli kisiler tarafindan haksiz kazanc kapisi olarak kulla-
nilmasi sonucu dogabilecegi ileri stiriilmiigtiir.®

Bu calismada, Tiirk Hukukunda yansima zararlara ilis-
kin olarak yer alan kanuni diizenlemelere, bu diizen-
lemeleri doguran gerekcelere ve yansima zararlarin
tazmini konusunda doktrinde yer alan farkh goériislere
deginilmektedir.

Il. TURK HUKUKUNDA YANSIMA ZARAR

A. Dogrudan Zarar, Dolayl Zarar ve Yansima
Zararimn Farka

Hukuk diizeninin ve sorumluluk hukukunun amaci, ki-
silerin mal veya sahis varliginin hukuksal degerlerinde,
istegi disinda meydana gelen eksilmelerin, bir diger de-
yisle zararlarin giderilmesini saglamaktir. *

Dogrudan ve dolayli zararlar ile yansima zararlar, yuka-
rida da ifade edildigi {izere birbirleriyle ¢cok sik karigti-
rilmaktadir. Halbuki, dogrudan zarar ve dolayli zarar
ayrimy, illiyet bagiyla yakindan ilgili kavramlardir. Dog-
rudan zarar, haksiz eylemin yoneldigi kisinin, bu eylem
nedeniyle dogrudan ugradig1 zararlar1 kapsar. Bunlar
haksi1z eylemin dogrudan dogurdugu sonuglardir. Do-
layli zararlar ise, 6nceleri kural olarak sorumluluk kap-
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ered as a rule which is to be outside the scope of liability
law. However, in the course of time, it is accepted that
such damages should be compensated in exceptional
circumstances, provided that they have the appropri-
ate causal connection with the illegal act.* Oguzman and
Oz explain the distinction between direct and indirect
damages as follows; “Direct damages are the damages on
a person who is directly subjected to an illegal act without
any further reason. Indirect damages are damages which
arise out as a result of direct damages due to an illegal act
with an additional reason.”®

While, indirect damages are the damages on a person
to whom the illegal act is directly directed; indirectly
injured parties are the third parties except the ones to
whom the illegal act is directly directed, in other words
the parties injured by the damage by reflection.

sam1 diginda kabul edilmekteydi. Ancak ilerleyen sii-
recte, bu tiir zararlarin da istisnai hallerde, uygun illiyet
bagiicinde bulunmasi koguluyla, tazmin edilmesi gerek-
tigi kabul edilmistir.* Oguzman ve Oz dogrudan ve do-
layli zarar ayrimini su sekilde aciklamigtir: “Dogrudan
zarar, bir hukuka aykiri fiile maruz kalan kimsenin bu fiil
yliziinden kendisinin araya ilave bir sebep girmeden ugra-
dig1 zarardir. Dolayli zarar, hukuka aykir fiilin magdura
verdigi dogrudan zarara bagli olarak eklenen bir sebeple
magdurun ugradigi zarardir.”®

Dolayh zarar, haksiz fiilin dogrudan yoneldigi kisinin
ugradig1 zararken; dolayh zarar goren, haksiz fiilin y6-
neldigi kisi disinda kalan {iciincii kigiler, yani yansima
yoluyla zarara ugrayan kisilerdir.
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B. Definition of Damage by Reflection

The person who is the target of an illegal act is accepted
as the directly injured party, whereas, the third party
who is not targeted by the illegal act, is accepted as the
indirectly injured party. Whether in a contractual liabil-
ity or a non-contractual (wrongful act) liability, there
may be indirectly injured parties due to the damages by
the reflection of an act on third parties’ legal environ-
ment. Both directly and indirectly injured parties are
the concepts developed with the idea of holding an in-
dividual liable for all the potential results of his/her act
may be too grave. These terms serve for the purpose of
restriction of such liability. As a general rule, offender of
anillegal act cannot be held responsible for the damages
of indirectly injured parties. According to the generally
agreed remark, liability for damages by reflection can be
born only if the situation is of those which are regulated
in the legislation exceptionally.”

B. Yansima Zarar Tanimi

Haksiz eylemin yoneldigi yani hedef aldig1 kisi dogrudan
zarar goren kisi; bu eylemin hedef almadigy, yonelmedi-
gi, iciincii kisi ise dolayl zarar goren kisidir. Ister soz-
lesmeye dayanan (akdi) sorumlulukta olsun, ister haksiz
fiil (akit dis1) sorumlulugunda olsun, eylemin etkilerinin
yansimasi suretiyle ii¢iincii sahislarin hukuk ¢evrelerin-
de dogan zararlarda, yansima yoluyla zarara ugrayan
kisiler s6z konusu olabilir. Dogrudan zarar goren kisi
ve dolayh zarar goren kisi kavramlari, sorumlu kisinin,
kendi eyleminin olas1 biitiin sonuclarindan sorumlu
tutulmasinin ¢ok agir olacag diisiincesi ile gelistirilmis
kavramlardir. Bu kavramlar, s6z konusu sorumlulugu
siirlandirma amacina hizmet eder. Haksiz eylem faili,
dolayl olarak zarara ugrayanlarin zararlarindan kural
olarak sorumlu tutulamaz. Cogunlukla kabul edilen go-
riise gore, ancak kanunda 6ngdriilen istisnai hallerden
birinin varligi s6z konusu ise yansima zarardan sorum-
luluk dogacaktir.”
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C. Components of Damage by Reflection
1. lllegal Act

To claim compensation for any damage some compo-
nents are always required. Existence of an illegal act is
the foremost among these components. Therefore, to
claim liability for damage by reflection, there must be
an act that contradicts the law, fault and an appropriate
causal link between damage and the illegal act. In dam-
ages by reflection, this component arises out of the vio-
lation of an absolute right of a person who is subject to a
direct damage.®

Damage by reflection is the damage suffered by third
parties other than the person or persons directly affected
from an illegal act. Hence, damage is another essential
component for the creation of liability from an illegal
act. Damage by reflection may occur in the in property or
immaterial availability of a person as a material or moral
damage; in the form of actual loss, loss of profits or the
direct or indirect damage on people who are not related
with theillegal act but affected by adamage by reflection.’

3. Fault

Compensation of damages as a result of an illegal act
is only possible if the person liable for illegal act is in
fault.”® Fault as a component required for the liability for
compensation of damages is also required in reflection
damages. Therefore, fault required in terms of reflec-
tion damages does not differ from negligence in general
liability law. The reason for that the damage by reflec-
tion is compensated only in the exceptional situations
regulated in the law is not the lack of fault but the lack of
casual connection.”

4. Third Party

To be able to refer to damage by reflection, the existence
of a third party other than the person who is responsi-
ble for the illegal act and the person to whom the illegal
act is directed, and damage on a third party are neces-
sary. In this case, when damage by reflection occurs, it
can be said that there should be three different parties.
The first one is the person who is liable for the illegal act,
the second one is the person to whom the illegal act is
targeted or directed, and the third is the person who is

C. Yansima Zararin Unsurlar
1. Hukuka Aykirihik

Her tiirlii zararin tazmininin talep edilmesi i¢in bir-
takim unsurlarin varlig1 aranmaktadir. Bu unsurlarin
basinda hukuka aykirilik yer alir. Bu nedenle, yansima
zarar dolayisiyla failin sorumlulugunun s6z konusu ola-
bilmesi icin, hukuka aykiri bir fiil, kusur ve zarar ile bu
fiil arasindan uygun illiyet baginin bulunmasi gerekir.
Yansima zararlarda hukuka aykirilik unsuru, dogrudan
zarara ugrayan kisinin mutlak hak ihlalinden kaynak-
lanmaktadir. ®

2. Zarar

Yansima zarar, haksiz eylemin y6neldigi kisi ya da kisi-
ler digindaki iiclincii kisilerin ugradiklar: zararlardir.
Dolayisiyla, yansima zarardan sorumlulugun dogmasi
icin gerekli asli unsurlarinda bir digeri zararin varhigidir.
Yansima yoluyla zarar, mal varlif1 veya sahis varliginda
meydana gelebilir; maddi veya manevi zarar olarak orta-
ya cikabilir; fiili veya kazanc kayb1 ya da haksiz eylemin
disinda kalan ancak eylemin yansidig kisilerin dogru-
dan ya da dolayli zarar1 seklinde olusabilir.®

3. Kusur

Haks1z eylem sonucu meydana gelen zararlarin tazmini
ancak haksiz eylemden sorumlu kisinin kusurlu olmasi
halinde miimkiindiir.'° Tazminat sorumlulugunun dog-
masl icin gerekli olan kusur unsuru, yansima zararlarda
da aranmaktadir. Bu nedenle, yansima zararinin varligi
icin aranan kusur, genel sorumluluk hukuku kurallar:
uyarinca aranan kusurdan farklilik géstermez. Yansima
zararinin sadece kanunlarda diizenlenen istisnai haller-
de tazmin edilmesinin sebebi, kusur unsurunun yoklu-
gu degil uygun illiyet baginin bulunmamasidir.*

4. Ugiincii Kisi

Yansima zarardan s6z edebilmek icin, haksiz eylemden
sorumlu kisi ile haks1z eylemin yoneldigi kisi disinda, bir
ticlincii kiginin varligi ve bu kiginin zarara ugramasi ge-
rekir. Bu durumda, yansima yoluyla zararin s6z konusu
oldugu hallerde ii¢ farklh kisinin varhgindan s6z edilebi-
lecektir. Bunlardan birincisi haksiz eylemden sorumlu
tutulan kisi, ikincisi bu eylemin hedef aldig1, yoneldigi
kisi, ticiinciisii ise bu kisilerin disinda kalan, dolayh zarar
goren, yani yansima yoluyla zarar géren kisidir. Yansima
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indirectly injured, in other words who is injured by re-
flection. The third party injured by reflection might be
areal person or a legal entity. In this respect, the type of
person does not matter.

An illegal act may affect persons other than the ones
who are injured directly because of the illegal act. How-
ever, accepting damages by reflection as damage on “any
third party“ except the ones who are directly affected
form the illegal act, may result in extending the scope
of liability uncertainly. In such a case, the liable person
has to compensate any and all kind of damages without
any limitation. For this reason, it is obligatory to restrict
the concept of third persons who are damaged by reflec-
tion."? This limitation is mostly achieved by the causality
which can be defined as the causal connection between
illegal act and damage. In order to solve the problem,
the condition of “being in a close relationship with the
directly injured party” should be considered to limit
the frame and the number of “third parties who may
suffer from a damage by reflection”.”® The relationship
between directly injured party and the party damaged
by reflection may be a contractual relationship, consan-
guinity or another social connection.

5. Causal Link

The aim of this component is not only to limit the scope
of the third party but also to limit the liability. Causal
link can only determine the illegal act and parties who
are directly affected by this act. It is also necessary to
limit the frame of those who will be held liable for illegal
act with those who are in cause and effect relation with

yoluyla zarar géren ii¢lincii kisi gercek kisi veya tiizel
kisi olabilir. Bu y6niiyle kisi tiirii 6nem tagimamaktadir.

Haks1z eylem, dogrudan zarar géren diginda kalan bir-
cok kisiyi etkileyebilir. Ancak, yansima zarari, haksiz
eylem sonucu dogrudan zarar goren kisi disinda kalan
“her ticlincii kisinin ugradigi zarar” olarak kabul etmek,
zarar sorumlulugunun belirsiz bir gekilde genisletil-
mesi sonucunu dogurur. Bu durumda haksiz eylemden
sorumlu tutulan kisi, sinir1 belli olmayacak zararlari
tazmin etmek zorunda kalacaktir. Bu nedenle yansima
yoluyla zarar gorenleri, yani ii¢lincii kisi kavramini s1-
nirlandirmak mecburiyeti dogmustur.”* Bu sinirlan-
dirma biiyiik oranda, haksiz eylem ile zarar arasindaki
sebep sonu¢ bag1 olarak nitelendirilebilen illiyet bag:
ile saglanmaktadir. Sorunun ¢6ziimii amaciyla “yansi-
ma yoluyla zarar géren ticilincii kisilerin” cercevesini
ve sayisini sinirlandirmak icin “dogrudan zarar géren-
le yakin iligki icinde bulunma” koguluna yer verilmek-
tedir.”® Dogrudan zarar gorenle yansima yoluyla zarar
goren arasindaki iligki bir s6zlesme iligkisi, bir kan bag:
ya da sosyal diger bir yakinliktan kaynaklanan bir iligki
olabilir.

5. illiyet Bagi

Bu unsurun amac, {i¢iincii kigilerin kapsaminin daral-
tilmasinda oldugu gibi, sorumlulugu siirlandirmaktir.
Illiyet bag1 ancak haksiz eylem ile bu eylemden dogru-
dan dogruya etkilenen kigiler cevresini tayin edebilir.
Haks1z eylemden sorumlu tutulacak kisilerin cevresini
de bu eylemle dogrudan sebep sonug bag icinde bulu-
nanlarla simirli tutmak gerekir. Doktrinde hakim olan
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this act. The dominant opinion in the doctrine argues
that the legislator has limitedly defined when damage
by reflection will lead to liability by virtue of casual con-
nection, in order not to always cause liability.* There
are two different views in the doctrine in relation to
whether the damages by reflection are limited with the
ones regulated in the legislation or not. The dominant
view in the doctrine argues that the legislators regulate
the instances of the damages by reflection constrictedly;
therefore, they cannot be widened by interpretation.” If
this view is accepted, even if it can be claimed that there
isacasual connection in the concrete event, they will not
be accepted as damage by reflection except the cases reg-
ulated in the legislation. By the supporters of this view, it
is claimed that extending such legal limitation through
interpretation may lead the claim for compensation for
damages by reflection may become a rule. In this case,
the tort-feasor of wrongful act feasor may face with un-
certain liabilities. On the other hand, the opposing view
argues that the legislator does not limit the cases of dam-
age by reflection; legislator regulates some cases due to
the importance of some personal properties, so that in
some additional cases, if the conditions are satisfied in
the actual case, liability for damage by reflection can
be accepted. Although this view is not widely accepted
in the Turkish doctrine, this is not the case in the Swiss
Law which is accepted as an origin of Turkish Law. In
some of its decisions the Swiss Federal Court defends
this opinion by acting on “the theory of protection for
the purpose of norms”, by awarding compensation for
damages that are not regulated in the legislation.'®

gorils, yasa koyucunun illiyet bagindan hareketle yan-
sima yoluyla zararlarin her zaman sorumluluga neden
olmamasi icin, bu tiir zararlarin ne zaman sorumluluga
yol acacagimin smirh bir sekilde belirledigini savun-
maktadir.’* Doktrinde yansima zararlarin sadece ka-
nunda sayilan hallerle sinirli olup olamadigina iligkin
iki farkl goriis bulunmaktadir. Hakim goriis, yasa koyu-
cunun “yansima yoluyla zarar” hallerini sinirh bir sekil-
de saymig oldugunu, bu hallerin diginda yansima yoluy-
la zarardan sorumlulugun kabul edilemeyecegini 6ne
siirmektedir.'” Bu goriis kabul edilecek olursa, kanun ile
sayllmis hallerin diginda, somut olayda illiyet bag1 bu-
lundugu iddia edilebilse dahi, yansima yoluyla zarardan
s6z edilemeyecektir. Bu goriisii savunanlar tarafindan,
bu tiir yasal istisnalarin yorum yoluyla genisletilmesi
halinde, yansima yoluyla zararin tazmini istemlerinin
kural haline gelebilecegi ileri siiriilmektedir. Bu du-
rumda ise haksiz fiilin faili, sonu ve sinir1 belirsiz bir
sorumluluk alaniyla kars1 karsiya kalabilecektir. Karsit
gorils ise, yasa koyucunun yansima yoluyla zarar halle-
rini sinirh olarak saymadig), yasa koyucunun bazi kisi-
sel varliklarin 6nemi nedeniyle yansima yoluyla zarar-
dan sorumluluga yer verdigi, bu haller disinda da somut
olaydakogullar1 varsa yansima yoluyla zarardan sorum-
lulugun kabul edilebilecegi savunmaktadir. Her ne ka-
dar bu goriis Tiirk doktrininde yaygin olarak kabul gor-
mese de, Tiirk Hukukunun genel olarak kaynak kabul
ettigi Isvicre Hukukunda, Isvicre Federal Mahkemesi
bazi kararlarinda “normun koruma amaci teorisinden”
hareketle kanunlarda sayilmayan yansima zararlarin
tazminine hitkmederek, bu goriigii savunmaktadir.'®
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lil. DAMAGES BY REFLECTION UNDER TURKISH
OBLIGATION CODE

In cases where the damage by reflection is in the form
of material damage, the conditions for compensation of
this kind of damages differ in the areas of contractual li-
ability and wrongful act liability.

In the broad sense, breach of a contract is included in
the notion of contradiction to law. The concept of dam-
age covers damages arising from both contractual and
wrongful act liability. As a result, damage by reflection
can be born from a breach of a contract or a wrongful
act. However, parties injured by damages by reflection
are out of the contractual relationship. For this reason,
even if the directly injured party has a contractual re-
lationship with the liable person, the injured parties by
reflection damages is not in such a relationship. Con-
sequently, it can be said that damages by reflection are
always based on wrongful act. Nevertheless with regard
to directly injured party, the main source of damages by
reflection can be based on both a contractual relation-
ship and a wrongful act.”

A. Damages by Reflection Arise From
Wrongful Acts

Damages by reflection may be born as a result of wrong-
ful act. To be able to speak of such damage and liability,
all elements of a wrongful act must have taken place. In
this sense, the conditions in TCO Article 49, namely il-
legal act, casual link, fault and damage must be in exist-
ence.’®

As aresult of awrongful act, the person to whom the the
wrongful act is directed, in other words who is directly
affected by this act, must be damaged. If there is nobody
who is directly affected by the reason of the wrongful
act, there shall not be any damage by inflection. Here-
under, damages by inflection depend on the existence
of direct damages, in other words existence of directly
injured party. Hence, damages by reflection do not arise
from wrongful acts independently. This damage always
requires existence of the directly injured party.’® Trans-
portation costs of directly injured party’s family from
another city to the hospital to visit the injured party and
moral damages because of the damage on directly in-
jured party* are examples of damages by reflection arise
out of a wrongful act.

lil. TURK BORCLAR KANUNU UYARINCA
YANSIMA ZARAR

Yansima zararin malvarlig) zarari seklinde ortaya ¢iktig:
durumlarda, zararin s6zlesme sorumlulugu ve haksiz fiil
sorumlulugu alanlarinda tazmin edilmesinin kosullar1
farklilik gostermektedir.

Sozlesmeye aykirihik genis anlamda hukuka aykirihk
kavrami icinde yer alir. Zarar kavrami her iki bor¢ kay-
nagindan dogan zararlar1 kapsamaktadir. Bunun sonucu
olarak yansima yoluyla zarar, hem haksiz eylemlerden
hem de sozlesmeye aykiriliktan dogabilir. Ancak yan-
sima yoluyla zarar gorenler s6zlesme iligkisi icinde ol-
mayan kigilerdir. Bu nedenle dogrudan zarar goérenler
(dogrudan magdurlar), sorumlu kisi ile s6zlesme iligkisi
icinde olsa bile, yansima yoluyla zarar gorenler boyle
bir iligki icinde degildirler. Dolayisiyla yansima yoluy-
la zararin daima haksiz eyleme dayanan bir zarar tiirii
oldugu soylenebilir. Bununla birlikte, yansima yoluyla
zararin asil kaynagi hem haksiz eylem hem de asil zarar
goren acisindan sozlesme iligkisine dayanabilir."”

A. Haksiz Fiilden Dogan Yansima Zarar

Yansima yoluyla zarar haksiz bir eylemin sonucu do-
gabilir. Boyle bir zarardan ve sorumluluktan s6z ede-
bilmek i¢in haks1z eylemin biitiin unsurlarinin gercek-
lesmig olmasi gerekir. Bu anlamda, TBK madde 49’daki
kosullar yani hukuka aykir1 eylem, illiyet bagi, kusur ve
zarar mevcut olmalidir.’®

Haks1z eylem sonucu, bu eylemin yoneldigi, s6z konusu
eylemden dogrudan etkilenen kisinin zarara ugramasi
gerekir. Eylem nedeniyle dogrudan dogruya etkilenen
yani zarara ugrayan bir kisi mevcut degilse yansima yo-
luyla zarardan s6z edilemez. Buna gore, yansima yoluyla
zarar, ancak dogrudan zararin yani dogrudan magdurun
varligina bagh bir zarardir. Dolayisiyla, yansima yoluyla
zarar haksiz eylemlerde bagimsiz bir zarar olarak dog-
maz. Bu zarar daima asil zarar goérenin varligini gerek-
tirir.® Ornegin; yaralanan bir kisinin ailesinin fakh bir
sehirden hastaneye ziyarete gelmeleri nedeniyle yaptik-
lar1 yol masraflar: ve yaralanan kisinin icin duyduklar
liziintli nedeniyle dogan zararlar,® haksiz fiil sonucu
dogan yansima zararlardir.

Tiizel kisiler, gercek kisiler gibi hukuki anlamda hak ve
fiil ehliyetine sahip oldugunu kabul edilen mal veya sa-
his topluluklaridir. Tiirk Medeni Kanunu (“TMK”) m.
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Legal entities are commodities or persons communities
which, are deemed to have alegal right to actlike real per-
sons.? Article 48 of Turkish Civil Code reads as follows;
“The legal entities are entitled to use all the rights vested
upon and the capacity to undertake all kinds of obligations
other than the characteristics related to real persons such
as sex, age, kinship etc.” In accordance with this provi-
sion, legal entities have property and immaterial rights
like real persons. They may suffer damages because of
wrongful acts against their property and immaterial
rights and ask for compensation for pecuniary loss and
intangible damages as a directly injured party. If people
connected to the directly injured legal entity suffer from
damages by reflection due to the direct damages on the
legal entity and also if these damages are one of those
cases regulated in the legislation, it can be accepted that
these damages by reflection shall be compensated.

i ~
48de “Tiizel kisiler, cins, yas, hisimlik gibi yaradilist ge-
regi insana 6zgii niteliklere bagli olanlar digindaki biitiin
haklara ve bor¢lara ehildirler” hiikkmii yer almaktadir.
Bu hiikiim dogrultusunda, tiizel kisiler de gercek kisiler
gibi, mal ve sahis varlig1 haklarina sahiptirler. Bu varlk-
larina yonelik haksiz eylemler nedeniyle zarara ugraya-
bilir ve dogrudan magdur olarak maddi ve manevi zarar-
lariin tazmin edilmesini talep edilebilirler. Tiizel kisi
ile bag icinde bulunan diger kisilerin de tiizel kisilerin
dogrudan ugradigi zarar dolayisiyla yansima zarara ma-
ruz kalmasi ve bu durumun agagida incelenecegi iizere
kanun ile diizenlenen haller arasinda yer almasi halinde
s6z konusu yansima zararlarin tazmininin talep edilebi-
lecegi kabul edilmektedir.
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B. Reflection Damages Arise From Breach of a
Contract

Within the scope of contractual liability, as a general
rule, compensation of material damages on a third party,
who is not a party to the contract, is not possible.?> Con-
tractual relationship establishes a relationship only be-
tween debtor and creditor and as a general rule; rights
and obligations risen from this relationship will be ap-
plicable only to the parties to the contract.?® It is gener-
ally accepted that in consequence of the principle called
relativity of contract, third persons who are not party to
the contract cannot demand anything arises out of the
contract. If this opinion is defended, the third party who
is not a party to the contract, suffers damages because of
the breach of this contract, the third party has to put up

B. Soézlesmeye Aykiriiktan Dogan Yansima
Zarar

Sozlesme sorumlulugu alaninda soézlesmeye taraf ol-
mayan ficiincii bir kisinin, sézlesmenin geregi gibi ifa
edilmemesinden kaynaklanan malvarligi zararinin taz-
min edilmesi, kural olarak miimkiin degildir.** S6zlesme
iligkisi sadece alacakli ve bor¢lu arasinda hukuki bir bag
olusturur ve bu bagdan kaynaklanan haklar ve borclar
kural olarak sadece o borg iligkisinin taraflari arasinda
gecerli olur.®® S6zlesmenin nisbiligi ad1 verilen bu ilke
dolayisiyla sézlesmenin tarafi olmayan iiciincii kisilerin,
genel olarak, sézlesmeden kaynaklanan herhangi bir ta-
lepte bulunamayacaklar: kabul edilmektedir. Bu goriis
savunuldugu takdirde, sézlesmeye taraf olmayan ve bu
sozlesme nedeniyle yansima zarara ugrayan kisinin ug-
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with these damages by virtue of the principle relativity
of the contract. However, there are some exceptions to
this principle by which existence and compensation of
the reflections damages are accepted in the field of con-
tractual liability.>*

Pursuant to the rules of contractual liability, if the
contractual party has right to claim compensation for
damages even if the party has not damaged, whereas,
the non-contractual third party is not entitled to claim
damages even if it has been damaged, this may result in
an advantageous benefit of the damaging party. This ap-
proach is also one of the reasons for the compensation of
the third person’s damages, in other words, damages by
reflection.?® The essence of this idea of equity is comple-
mented by the fact that the third party’s compensation
for damages by reflection is based on the principles of
good faith.

Damages by reflection may arise as a consequence of a
breach of a contract by debtor. The most common ex-
ample of this type of damage is the liability of the em-
ployer, who does not take the necessary safety precau-
tions in accordance with the employment contract and
cause damages on the employee’s relatives. In this case,
these relatives who are deprived of their support in the
event of the death of the employee may demand com-
pensation for material damages by reflection by virtue
of Article 53/b-3 of TCO (Damages suffered by the per-
sons who are deprived of the support of the deceased).
If the employee is injured or disabled in the same case,
the relatives of the employee due to heavy physical dam-
age may be able to ask for compensation for damages by
reflection by virtue of Article 56/2 of TCO (A reasonable
payment as a compensation for immaterial damages on
relatives of the injured or dead party in case of a heavy
physical damage or a death).

IV. DAMAGES BY REFLECTION UNDER TURKISH
COMMERCIAL CODE

Regulations concerning the damages by reflection in re-
lation to the companies are located in the Article 553 of
TCC. Referred article reads as follows; “In case of breach
of contractual obligations by the founders, members of
Board of Directors, managers and liquidators bound to
their negligence, they shall be held responsible against
both the shareholders and company’s creditors for the
damage caused thereof.”

radif1 zarara, s6zlesmenin nisbiligi ilkesi sebebiyle kat-
lanmasi gerekecektir. Ancak sézlesme hukukuna hakim
olan bu ilkeye istisnalar getirilerek, s6zlesme sorumlu-
lugu alaninda yansima zararinin varligl ve tazmin edile-
bilecegi kabul edilmektedir.**

Sozlesme sorumlulugu kurallari uyarinca, zarara ug-
ramayan sozlesme tarafinin zararimin tazminini talep
etme hakkina sahip olmasina ragmen sézlesme tarafi
olmayan ti¢iincii kisinin zarara ugramis olsa dahi zara-
rinin tazminini talep hakki olmamasi, zarar veren borg-
lunun avantaj saglamasi sonucunu dogurabilecektir. Bu
diisiince de tciincii kiginin zararinin tazmin edilmesi
imkaninin, bir diger deyisle yansima zarar kurumunun
ortaya cikmasinin sebeplerinden biridir.*® Bu hakkani-
yet diislincesinin 6z, liclincii kiginin zararinin tazmin
edilmesi kurumunun diiriistliik kurallar: temelleri iize-
rine oturmasi ile tamamlanir.

Yansima yoluyla zarar, s6zlesmeden dogan borglarda,
borclunun sézlesmeye aykiri eylemi sonucu da ortaya
cikabilir. Bor¢lunun sézlesmeye aykir1 eylemi sonucu
ortaya cikan yansima zararin en sik karsilagilan 6rnegi
igverenin, isci ile arasindaki is sézlesmesi geregince ge-
rekli is giivenligi 6nlemlerini almamasi sonucu, is¢inin
yakinlarinin ugradiklar1 zararlardan sorumlulugudur.
Bu durumda iscinin 6liimii halinde desteginden yoksun
kalanlar hizmet sézlesmesine aykirilik sonucu igveren-
den TBK md.53/b-3 (Olenin desteginden yoksun kalan
kisilerin bu sebeple ugradiklar1 kayiplar) uyarinca, do-
gan yansima yoluyla maddi zararlarinin tazmin edilme-
sini talep edebilirler. Ayni olayda isci yaralanmig ya da
sakat kalmigsa, agir bedensel zarar nedeniyle is¢inin ya-
kinlar1 da TBK md.56/2 (Agir bedensel zarar veya 6liim
halinde, zarar gorenin veya 6lenin yakinlarina da mane-
vi tazminat olarak uygun bir miktar paranin 6denmesi)
uyarinca yansima yoluyla manevi zararlarinin tazmini-
ni isteyebilirler.

IV.TURK TICARET KANUNU UYARINCA YANSIMA
ZARAR

Sirketler ile ilgili olarak ise, yansima zarara iligkin ka-
nuni diizenleneme TTK m.553’te yer almaktadir. S6z
konusu madde s6yledir: “Kurucular, yénetim kurulu iiye-
leri, yoneticiler ve tasfiye memurlari, kanundan ve esas
sozlesmeden dogan ytikiimliiliiklerini kusurlartyla ihlal
ettikleri takdirde, hem sirkete hem pay sahiplerine hem
de sirket alacaklilarina karst verdikleri zarardan sorum-
ludurlar”
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Interms of this responsibility, it has been regulated in
the first paragraph of Article 555 of the TCC that the
company and its shareholders may demand compensa-
tion for damages suffered by the company. It is stated
that compensation payment can only be made to the
company upon request of shareholders.

Aforementioned regulation becomes more important
especially in case of damages caused by the founders,
members of Board of Directors, auditors and in case of
compensation of these damages. The company suffers a
direct damage as a result of illegal acts of the directors.
Shareholders and creditors of the company are the ones
who suffer damages by reflection due to the direct dam-
age on the company.®® If damages by reflection on share-
holders and creditors of the company arise out of illegal
acts of the members of Board of Directors, it is accepted
that the legal characteristic of this liability is based on
the breach of contract.?” Therefore, it can be said that in
this case there will be a damage by reflection arising out
of abreach of a contract.

The legislation which is explained above regulates the
right of shareholders to claim damages not directly suf-
fered but damages by reflection suffered due to direct
damages on the company. There is a typical “damage
by reflection” regarding the shareholders and creditors
of the company, since it is the company that is directly
damaged. Moreover, shareholders are the third persons
who have a close relationship with the company from
the point of tort feasors.

However, the law recognizes that damages on these per-
sons are caused by the company, the profit and loss be-
longs to the legal entity of the company and therefore,
compensation payment shall be made to the company
instead of the shareholders.? Even if the liability against
the creditors of the company is regulated by law, unlike
the old version of Turkish Commercial Code numbered

Bu sorumluluga iligkin olarak, TTK madde 555’in 1. fik-
rasinda sirketin ve pay sahiplerinin, sirketin ugradig:
zararin tazminini isteyebilecekleri diizenlenmigtir. Pay
sahiplerinin bu talepleri sonucu hitkmedilecek tazmina-
tin ise ancak sirkete 6denmesini isteyebilecekleri belir-
tilmigtir.

S6z konusu diizenleme, 6zellikle sirket kuruculari, yo-
neticileri ve denetcilerinin girkete zarar vermesi ve bu
zararin tazmin edilmesi durumunda énem tagimakta-
dir. Burada yoneticilerin hukuka aykir1 eylemleri sonu-
cu sirketin dogrudan dogruya zarara ugramasi séz ko-
nusudur. Sirket pay sahipleri ve sirketten alacakli olan
kisiler, sirketin ugramis oldugu zarar nedeniyle yansima
yoluyla zarar goren kisilerdir.*® Sirket pay sahipleri ile
sirket alacaklilarinin yansima yoluyla zararlari, yénetim
kurulu iiyelerinin hukuka aykir1 eylemlerinden kay-
naklanmakta ise, bu sorumlulugun hukuksal niteliginin
sozlesmeye aykirihga dayandigi kabul edilmektedir.*”
Bu nedenle burada sézlesmeden kaynaklanan yansima
yoluyla zararin s6z konusu oldugu s6ylenebilir.

Yukarida aciklanan diizenleme, pay sahiplerinin dogru-
dan dogruya ugradiklar: zararlar1 degil, sirketin zarara
ugratilmasi dolayisiyla ugradiklar1 zararin tazminini
talep etme hakkini diizenlemektedir. Burada dogrudan
zarar goren sirket oldugu icin pay sahipleri ve sirket ala-
caklilar1 acisindan tipik bir “yansima yoluyla zarar” s6z
konusudur. Ayrica, pay sahipleri sirkete kars1 haksiz ey-
lemde bulunanlar y6niinden sirket ile yakin iligki i¢cinde
bulunan tciincii kisi konumundadirlar. Ancak yasa bu
kisilerin zararlarinin sirket nedeniyle dogdugunu, kar
ve zararin girket tiizel kisiligine ait oldugunu goz 6niin-
de tutarak pay sahiplerinin actiklar1 tazminat davasin-
da, tazminatin pay sahiplerine degil sirkete 6denmesini
kabul etmistir.”® Her ne kadar sirket alacaklilarina karsi
da sorumluluk diizenlenmis olsa da 6762 say1l eski Tiirk
Ticaret Kanunu'nda yer alan diizenlemenin aksine yan-
sima yoluyla zarar dolayisiyla dava agma hakk: yeni 6102

17K. Kilicoglu, p.2.

18 Turkish Obligation Code (TOC) published in the
Official Gazette (0G) numbered 27836 and dated
04.02.2011.

19 K. Kiligoglu, p.25.

20TOC Art. 56.

21 Art. 47 of Turkish Civil Code (TCC) published in the
0G numbered 24607 and dated. 08.12.2001.

22 Gakirca, p.83.

23 Haluk Tandogan, Mukayeseli Hukuk, Hususiyle
Tiirk - Isvicre ve Alman Hukuku Bakimindan Uctinci
Sahsin Zararinin Tazmini, Ed. 1, Ankara 1963, p.20.
24 Ozel, p.97.

25 Cakirca, s.94 cited from Ulrich Biidenbender,
Vorteilausgleichung und Drittschadensliquidation bei

obligatorischer Gefahrentlastung, Tiibingen 1996, p.68.

26 K. Kilicoglu, p.67.

27 Tandogan, p.115.

28 TCCart. 555.

29 The Court of Cassationl1 Civil Chamber, dated
10.02.2005 and numbered E.2005/2881, K.2005/1009.
30 Justification of Art. 555 of TCC.

ARTICLETTER|SUMMER 2017



6762, with the regulation of the new Turkish Commer-
cial Code numbered 6102 only shareholders have right
to claim damages by reflection. For this reason, share-
holders who do not have shares on the date of the law-
suit are not accepted as injured party by damages by re-
flection and they do not have right to claim damages.* If
ashareholder who is also a shareholder at the date of the
lawsuit, suffers a damage by reflection, this shareholder
may file a lawsuit in order to compensate the reduction
in the value of his/her shares on the condition that the
compensation payment shall be made to the company
by the reason of that all wrongful acts reducing the value
of the company will harm the shareholders according to
the proportion of their shares.** In consequence, legisla-
tor hereby gives right to shareholders to file a lawsuit in
person in order to protect their rights and claims against
the company. It is accepted that the shareholders can
claim the entire amount for compensation of damages
suffered by the company not only for the proportion of
their shares. With the judgment at the end of the lawsuit
filed by the shareholders, the compensation payment
will be made to the company and shareholders will get
their proportion from this payment from the company.

At the same time, if the creditors do not get the pay-
ment for the entire amount as a result of the wrongful
act against the company, it is clear that the creditors will
suffer damages by reflection due to the direct damages
on the company. However, according to the generally ac-
cepted opinion, compensation of damages by reflection
is only possible in the cases regulated by law exception-
ally. Relevant article of TCC only entitles shareholders
to file a lawsuit for the compensation of damages by re-
flection which makes it difficult to compensate the dam-
ages on the creditors.

sayil1 TTK ile sadece pay sahiplerine taninmigtir. Bu ne-
denle, dava tarihinde pay sahibi olmayan kisiler yansima
yoluyla zarar goren kisiler olarak degerlendirilemez ve
dolayisiyla dava haklar1 olamaz.? Dava tarihinde pay
sahibi olan kisi yasima zarara ugradig: takdirde, tazmi-
natin sirkete verilmesi suretiyle payindaki deger diisiik-
liiglinii gidermek amaciyla dava acgabilir. Zira, sirketin
malvarhigini azaltan her haksiz eylem, paylari oraninda
pay sahiplerine de zarar verir.** Buna gére yasa koyucu
burada bu kisilerin sirketten olan hak ve alacaklarini
korumak amacryla bu kisilere bu davay1 bizzat acabilme
olanagini tanimigtir. Pay sahiplerinin, sirketin ugratildi-
81 zarar nedeniyle sadece kendi paylarina veya alacakla-
rina isabet eden miktar icin degil, sirketin ugradig zara-
rin tamami icin dava agabilecekleri kabul edilmektedir.
Bu kisiler sirket nedeniyle zarar gordiiklerinden actik-
lar1 dava sonunda tazminat sirkete verilecek, bu kisiler
alacaklarin sirketten temin edebileceklerdir.

Bununla birlikte, aym1 haksiz eylemler sonucunda sirket
alacaklilarinin alacaklarim tam olarak karsilanamiyor-
sa, sirketin dogrudan ugradig zarar dolayisiyla bu kisi-
lerin de yansima yoluyla zarara ugradif aciktir. Ancak
genel kabul géren goriis dogrultusunda yansima zarar-
larin tazmini ancak kanunda sayilan istisnai hallerde
miimkiindiir. TTK’nin ilgili maddesinin bu konuda dava
acma hakkini sadece pay sahiplerine tanimasi, alacakl-
larin zararlarinin tazminini zorlagtiricl bir nitelik tagi-
maktadir.

V. SONUC

Yansima zarar, yasa koyucu tarafindan 6zel olarak dii-
zenlenmigtir. Yukarida yer alan aciklamalar dogrultu-
sunda yansima zarari, sahis varliginin haksiz eylem ya
da sozlesmeye aykirilik sonucu ihlal edilmesi nedeniyle,
bu eylemin yéneldigi kisiler disinda buna bagh olarak
iiclincii kigilerin ugradiklar1 ve kanunda sinirh hallerde
ongoriilmiis olan zarar olarak tanimlamak miimkiindiir.

17K. Kilicoglu, s.2.

18 Tiirk Borglar Kanunu (TBK), 04.02.2011 tarih,27836
sayil Resmi Gazete (RG).

19 K. Kilicoglu, s.25.

20 TBK m. 56.

2108.12.2001 tarih, 24607 sayil RG, Tiirk Medeni
Kanunu (TMK) m.47.

22 Cakirca, s.83

23 Haluk Tandogan, Mukayeseli Hukuk, Hususiyle
Tiirk - Isvicre ve Alman Hukuku Bakimindan Ugincii
Sahsin Zararinin Tazmini, 1. Bast, Ankara 1963, s.20.
24 0zel, 5.97.

25 Cakirca, s.94'ten naklen Ulrich Biidenbender,
Vorteilausgleichung und Drittschadensliquidation bei
obligatorischer Gefahrentlastung,

Tiibingen 1996, s.68.

26 K. Kilicoglu, s.67.

27 Tandogan, s.115.

28 TTK m.555.

29 Yargitay 11. HD, T. 10.02.2005, E.2005/2881,
K.2005/1009.

30 TTK m.555 gerekce.
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V. CONCLUSION

Damages by reflection are regulated by the legislators
peculiarly. In line with the explanations above, damag-
es by reflection can be defined as damages on the third
parties in exceptional cases regulated by law which may
arise as a result of a breach of a contract or a illegal act.
It should be noted that compensation of damages by re-
flection not only in the cases regulated by law but also in
the cases which can prove the connection between the
injured party and the illegal act serves the aim of protec-
tion of the rights of the third parties, by taking into con-
sideration the origin of Turkish Law in other words, the
theory of protection for the purpose of norms. B
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