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ABSTRACT

Real estate investment funds which is a real
estate investment instrument and which was
first seen in Switzerland in 1938 and in Ger-
many in 1959 around the world, constitutes
the one of the favorite investment instru-
ments in Turkey in recent years. It is planned
to create a significant financial source and to
finance real estate investments thanks to such
sources. Individual savings are gathered and
they are collectively utilized by professionals
in real estate investments. Such funds which
can be invested in by qualified investors or
foreign investors, being subject to supervision
of the Capital Markets Board, operate under
strict regulations and in compliance with the
principle of clarity in order to create a safe
and transparent investment environment for
qualified investors and foreign investors. The
most elaborative regulations takes places in
the Communiqué on Principles for Real Estate
Investment Funds.
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OZET

Gayrimenkul yatinm araclarindan biri olan
ve dunyadaki ilk 6rneklerine 1938 vyilinda
Isvicrede, 1959 vilinda ise Almanyada rastla-
nan gayrimenkul yatirim fonlari, son dénemler-
de Turkiye'deki gbzde yatirim araclarindan bi-
rini olusturmaktadir. Fon sayesinde Turkiyede
ciddi bir finansal kaynak olusturulmasi ve bu
kaynakla gayrimenkul yatirmlarinin finanse
ediimesi planlanmaktadir. Bireysel tasarruflar
bir araya getirilerek, profesyonel kisilerce toplu
olarak gayrimenkul yatinmlarinda degerlendi-
rilmektedir. Nitelikli yatinmcilar ve yabanci yati-
rimeilarin yatinm yapabildigi bu fonlar, Serma-
ye Piyasas! Kurulu tarafindan denetlenmekte
olup, siki hukuki dtizenlemeler altinda, nitelikli
yatinmellar adina glvenilir ve seffaf bir yatirm
ortaminin olusturulmasi amaciyla ve kamuya
aciklik ilkesine uygun olarak faaliyet goster-
mektedir. Fonlara ait en detayh hukuki diizen-
lemeler, Gayrimenkul Yatirm Fonlarina lliskin
Esaslar Tebligi icerisinde yer aimaktadir.

ANAHTAR KELIMELER: Gayrimenkul
yatinm fonu, yatinmlar, fon, teblig, Sermaye
Piyasasi Kurulu
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I. INTRODUCTION

EAL ESTATE INVESTMENTS CAN BASICALLY BE REAL-
ized in three different ways composing of a
direct purchase of real estate, a purchase of
share of real estate investment partnership,
and a purchase of fund participation certifi-
cate. A great deal of capital is needed for di-

rect real estate investments. For real estate investments
by purchasing the share of real estate investment part-
nership, variations occur between the value of invest-
ment and price of the shares since the shares are traded
in the stock exchange. However, such troubles which
are faced in these other two real estate investment in-
struments are not in question for funds and the fund
becomes more attractive with some other advantages it
provides and its privileged legal position for investors.!

In this study, the funds which have an important place
among real estate investment instruments and which
have gradually become a more popular investment in-
strument is examined. In this context, the functioning
of the funds has been herein addressed from the aspect
of the qualified investors, within the framework of the
Communiqué on Principles for Real Estate Investment
Funds? (“Communiqué”) issued by the Capital Mar-
kets Board (“CMB”) in order to establish the legal in-
frastructure of the funds. Within this scope, significant
matters such as advantages and disadvantages of real
estate investment funds, legal structure, management of
the fund, responsibilities arisen from the management
ofthe board and legal position of the investors have been
analyzed.

Il. REAL ESTATE INVESTMENTT FUND
A. Definition of Fund

The fund has been defined in Article 4/1 of the Commu-
niqué. As per the said provision, fund is an asset which
does not hold a legal personality, established by portfo-
lio management firms and real estate portfolio manage-
ment firms for a specific or an undefined term, with the
monies collected from qualified investors in exchange
of participation shares, in order to operate the portfo-
lio consisting of assets and transactions specified in the
Communiqué on behalf of shareholders pursuant to the
principles of fiduciary ownership. However, in the fol-
lowing sentence of the said provision, it is accepted that
the fund haslegal personality limited to the transactions

1. GiRIS

AYRIMENKUL YATIRIMLARI, DOGRUDAN GAYRIMEN-
kul satin alinmasi, gayrimenkul yatirim or-
taklig1 hissesi satin alinmasi ve fon katilma
belgesi satin alinmasi olmak iizere temelde
ii¢ farkh sekilde gerceklestirilebilmektedir.
Dogrudan gayrimenkul yatirimlari icin yiik-
sek sermayeye sahip olmak gerekmektedir. Gayrimen-
kul yatirim ortakligi hissesi satin alinmak suretiyle yapi-
lan gayrimenkul yatirimlarinda ise, s6z konusu hisseler
borsada islem gordiigii icin, yatirmmin degeri ile hisse
fiyat1 arasinda farkliliklar olugsmaktadir. Buna kargin,
fonlarda diger iki gayrimenkul yatirim aracinda yasanan
sikintilara rastlanmamakta ve fon, sahip oldugu diger
avantajlar ve ayricalikli hukuki konum itibariyla yati-
rimcilar acisindan daha cazip hale gelmektedir.!

Bu calismada, gayrimenkul yatirim araclar1 arasinda
6nemli bir yere sahip bulunmas: ve Tiirkiye'de gittikce
talep edilen bir yatirim araci olmasi sebebiyle fonlar,
Tiirk hukuku kapsaminda incelenmistir. Bu baglamda,
fonlarin hukuki altyapisini tesis etmek amaciyla, Ser-
maye Piyasas1 Kurulu (“SPK”) tarafindan cikartilan
Gayrimenkul Yatirim Fonlaria ili§kin Esaslar Tebligi®
(“Teblig”) cercevesinde fonun igleyisi, nitelikli yati-
rimcilara bakan yoniiyle ele alinmigtir. Bu kapsamda,
ozellikle gayrimenkul yatirim fonlarinin avantaj ve de-
zavantajlari, hukuki yapisi, fonun yonetimi, fonun yo6-
netiminden dogan sorumluluklar, yatirimcilarin hukuki
durumlar gibi 6nemli hususlar incelenmisgtir.

Il. GAYRIMENKUL YATIRIM FONU
A. Fonun Tanim

Teblig’in 4/1 maddesinde fonun tanimina yer verilmis-
tir. S6z konusu hiikiim uyarinca fon, nitelikli yatirnmer-
lardan katilma paylar:1 karsiliginda toplanan paralarla,
pay sahipleri hesabina inanch miilkiyet esaslarina gére
Teblig’de belirtilen varlik ve islemlerden olusan port-
foyil isletmek amaciyla, portféy yonetim sirketleri ve
gayrimenkul portfoy yonetim sirketleri tarafindan sii-
reli veya siiresiz olarak kurulan ve tiizel kisiligi bulun-
mayan malvarligidir. Ancak, ilgili hitkmiin devaminda
fonun, tapuya tescil, tescile bagh degisiklik, terkin ve
diizeltme iglemleri ile sinirh olarak tiizel kisiliginin
varlig1 kabul edilmektedir. Bu siirh tiizel kisiligin so-
nucunda, fonun biinyesinde bulunan gayrimenkullerin
fon adina tescili miimkiin olmakta ve 4721 sayili Tiirk
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of title registration, alteration regarding the registra-
tion, deletion or correction. As a result of such limited
legal personality, it becomes possible to register the real
estate held by the fund in the fund’s name and thus the
ownership of the said real estate is transferred to the
fund along with its registration as per Article 1022 of
the Turkish Civil Code numbered 4721.% Also, as per the
principle of publicity stipulated in Article 1020 of the
Civil Code, no one would raise a claim about the real es-
tate registered under the name of the fund that he or she
had not known that its ownership belonged to the fund.

B. Structure of the Fund

The structure of the fund consists of three main ele-
ments which are portfolio management firm/founder,
custodian institution and qualified investors who invest
in the fund. Portfolio management firm manages and
represents the fund, in accordance with its responsibili-
ties arising from laws and by preserving the qualified in-
vestors’ rights. The custodian institution which needs to
be authorized by the CMB to operate is obliged to follow
financial assets belonging to the fund, keep the records
and to check the cash and asset flows. Furthermore, the

Medeni Kanunu'nun® 1022. maddesi uyarinca s6z konu-
su gayrimenkullerin tescili ile birlikte bu gayrimenkul-
lerin miilkiyeti fona gecmektedir. Diger yandan, Medeni
Kanun’un 1020. maddesinde diizenlenen sicilde aleni-
yet ilkesi uyarinca, fon adina tescil edilen gayrimenkul-
ler hakkinda hi¢ kimse miilkiyetin fona ait oldugunu bil-
medigi iddiasinda bulunamayacaktir.

B. Fonun Yapisi

Fonun yapisl, temelde {i¢ sacayagindan olusmaktadir.
Bunlar sirasiyla portféy yonetim sirketi/kurucu, sak-
layic1 kurulus ve fona yatirim yapan nitelikli yatirimei-
lardir. Portfoy yonetim sirketi, nitelikli yatirimeilarin
haklarimi gézeterek ve kanundan dogan sorumluluklari-
na uygun olarak fonu temsil etmekte ve yonetmektedir.
Faaliyet gostermek icin SPK tarafindan yetkilendirilmig
olmasi zorunlu olan saklayici kurulus, fona ait finansal
varliklar: takip etmekle, kayitlar1 tutmakla ve varlik ve
nakit hareketlerini kontrol etmekle yiikiimlii kilinmis-
tir. Ayrica, fon adina yapilacak tapu islemleri portfoy
yoneticisi ve saklayict kurulus tarafindan birlikte imza
atilarak gerceklestirilebilecektir. Nitelikli yatirimecilar
ise, katilma paylarinin sahibi durumundadir.*
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title transactions which have to be conducted on behalf
of the fund can be cosigned by portfolio manager and cus-
todian institution to be executed. The qualified investors
hold the capacity as the owners of participation share.*

C. Qualified Investor

Qualified investors, in other words the investors who
can invest in the fund, are professional clients includ-
ing those who are defined in the regulations of CMB re-
garding investment institutions and who are accepted as
professionals upon their request, as per Article 4/1-m of
the Communiqué on the Sale of Capital Market Instru-
ments® (II-5.2). Similarly, pursuant to Article 32/3 of
the Communiqué on the Establishment and Operation
Principles of Investment Organizations® (III-39.1) and
within the scope of the definition of qualified investors
inrelevant regulations of the CMB, only those who meet
the condition of having financial assets, including cash
deposits and capital market instruments, exceeding
1.000.000,00 Turkish Liras in total are deemed qualified

C. Nitelikli Yatirnmei

Nitelikli yatirimeilar, diger bir deyisle fona yatirim yapa-
bilecek yatirimcilar, Sermaye Piyasas1 Araclarinin Satigi
Tebligi'nin® (II-5.2) 4/1-m maddesi uyarinca, SPK’nin
yatirim kuruluglarina iligkin diizenlemelerinde tanim-
lanan ve talebe dayali olarak profesyonel kabul edilenler
de dahil olmak iizere profesyonel miisterilerdir. Ayni se-
kilde Yatirim Kuruluglarinin Kurulus ve Faaliyet Esasla-
r1 Hakkinda Teblig’in® (II1-39.1) 32/3 maddesi uyarinca,
SPK’nin ilgili diizenlemelerinde yer alan nitelikli yati-
rimci1 tanimi kapsaminda, talebe dayal olarak profesyo-
nel kabul edilecek miisterilerin belirlenmesinde, sadece
nakit mevduatlarinin ve sahip oldugu sermaye piyasasi
araclarinin da dahil oldugu finansal varhiklarin toplami-
nin 1.000.000 TL tutarimi agmasi sartini saglayanlar ni-
telikli yatirnmei olarak kabul edilmektedir. Sonug olarak,
toplamda 1.000.000 TL’nin tizerinde bir finansal varliga
sahip olan kisiler nitelikli yatirimei olarak fona yatirim
yapabilecektir. Bu yatirimecilar yerli veya yabanci yati-
rimcilar olabilmektedir.
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investor in the process of specifying the clients to be ac-
cepted as professionals upon request. In brief, the per-
sons who have a financial asset exceeding 1.000.000,00
Turkish Liras can invest in the fund. Such investors can
be domestic or foreign investors.

D. Fiduciary Ownership

Itisnecessary to discuss the concept of ownership before
explaining the concept of fiduciary ownership. The right
of ownership is defined in Article 683 and subsequent
provisions of the Civil Code as a right which can be put
forward against anyone. On the other hand, such right is
regulated in the Civil Code in a restrictive way (Numerus
Clausus). Therefore, it is not possible to give a new di-
mension to the right of ownership apart from restrictive
provision of the Civil Code by executing areciprocal con-
tract and to limit the holder’s rights arising from the law.”
In parallel, neither the right of ownership is given a new
meaning nor the powers of the believed person arising
out of being holder of the right of ownership is limited, in
fiduciary ownership. For this reason, fiduciary transac-
tions are deemed lawful within the scope of Turkish law.?

In a similar way with the fund examples based on fi-
duciary ownership, it is regulated in the Communiqué
that the fund is managed based on the principle of fi-
duciary ownership. The fund is established via a fiduci-
ary contract and in principle; it does not have the legal
personality as mentioned above.® Fiduciary contract
can be defined as a contract in which the believing party
guarantees to transfer the ownership of a property to
the counterpart of the contract as a security of a debt,
whereas the believed party guarantees to use such prop-
erty within the scope of the purpose of the contract and
to retransfer the said property to the believing party,
once the secured debt is paid.*”

The transfer of fiduciary ownership bears all legal con-
sequences of an ordinary ownership transfer in respect
of the relationship between the parties of fiduciary con-
tract and the relationship between the believed party
and the third parties. Limiting the powers of the believed
party via a fiduciary contract does not affect the essence
of the right of ownership. Actions of the believed party
against the limitations of power only results in viola-
tion of the fiduciary contract. The damages arising out
of such actions may be claimed from and compensated
by the believed party as per provisions of contradiction
to contract.

D. inanch Miilkiyet

Inanch miilkiyet kavramini aciklamadan 6énce salt miil-
kiyet kavramina deginmek gerekir. Medeni Kanun’un
683. maddesi ve devami hiitkiimlerinde miilkiyet hakki,
herkese kars ileri siiriilebilen bir hak olarak nitelendi-
rilmigtir. Ote yandan bu hak, Medeni Kanun’da sinirla-
yic1 bir bicimde (Numerus Clausus) diizenlenmistir. Bu
nedenle, karsilikli s6zlesme yapmak suretiyle miilkiyet
hakkina Medeni Kanun’un sinirlayici diizenlemesi di-
sinda yeni bir boyut kazandirilmas: ve miilkiyet hak-
ki sahibinin kanundan dogan haklarinin smirlanmasi
miimkiin degildir.” Buna paralel olarak, inanch miilki-
yet islemlerinde de, ne miilkiyet hakkina yeni bir anlam
kazandirilmakta ne de inamilan kiginin miilkiyet hak
sahipliginden dogan yetkileri sinirlanmaktadir. Bu se-
beple, Tiirk hukuku cercevesinde inanch iglemler caiz
sayllmaktadir.®

Kore ve Hindistan’daki inanch miilkiyete dayali fon 6r-
neklerine benzer sekilde Teblig’de, fonun inanch miil-
kiyet esasina gore isletildigi diizenlenmektedir. Fon, bir
inang sdzlesmesi ile kurulmakta ve yukarida de deginil-
digi tizere kural olarak tiizel kisiligi bulunmamaktadir.’
Inang sozlesmesi, inananin sézlesmenin diger tarafin-
daki inanmilana maliki oldugu bir malin miilkiyetini bir
borca teminat tegkil etmek {izere devri; inamilanin da
s0z konusu mali, sézlesmenin amaci ile sinirh bir cer-
cevede kullanmay1 ve bir kez teminat altina alinan borg
6denince inanan tarafa devretmeyi garanti ettigi bir s6z-
lesme olarak tanimlanabilir."

Inanch miilkiyet devri, gerek inang sézlesmesinin taraf-
lar, gerekse inanilan kiginin {i¢iincti kigilerle olan iligki-
leri acisindan, olagan bir miilkiyet devrinin doguracag:
tiim hukuki sonuglar1 dogurmaktadir. Inang sézlesmesi
ile inanmilanin yetkilerinin sinirlanmig olmasi, miilkiyet
hakkinin 6ziine bir etki etmemektedir. Inamlan kiginin
yetki sinirlamalarina aykir1 hareket etmesi sadece inang
sozlesmesinin ihlali sonucunu doguracaktir. Aykir: ha-
reketten dogan zararlar, s6zlesmeye aykirilik hitkiimleri
cercevesinde inanilan kisiden tazmin edilebilecektir.

([ GAY_RiMENKUL YATIRIM FONUNUN
FONKSIYONU

Tiirkiye’'nin ekonomik gelisiminde ingaat sektdriiniin
payr oldukca biiyiiktiir. Ozellikle gecekondulagma-
nin 6niine gecilmesi ve fay hatlar: {izerinde bulunan
Tiirkiye'nin daha gliclii yapilara sahip olmasi1 adina
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lil. FUNCTION OF THE REAL ESTATE
INVESTMENT FUND

The share of the construction sector in the economic
development of Turkey is significant. Especially, in or-
der to prevent the construction of slums and to ensure
Turkey, which is located over fault lines, with stronger
buildings, urban transformation projects are conducted
all around the Turkey. The construction sector assumes
a major role in the application of urban transformation.
However, this raises the problem of financing, since the
investments in real estate sector require remarkable
amounts to put in. Such finance gap is usually eliminated
by banks. However, such kind of financing method caus-
esaserious financial burden on firms or persons because
of additional costs charged by the banks. Funds are cre-
ated in order to prevent the said problems and to create
source of finance for enormous real estate investments
in Turkey. The management power of the funds is given
those persons that are experts in their fields, under the
relevant legal provisions. Thanks to funds, for the local
economy, savings of the investors of the funds are turned
into investments, while creating source of finance for
large-scale investments at the same time. The inves-
tors can invest in sizeable and high-yielding real estates
which they cannot normally invest in and they profit
from value increase or rent income based on their shares
in the fund. Managers of the fund, on the other hand,
earn a commission in return for operating the fund.

Another significant advantage of the fund is that it as-
sures the foreign source input to the Turkish economy
since foreign investors are also given the opportunity to
invest in the fund. Thanks to this opportunity contribut-
ing to the development of the country, the saving deficit
existing in Turkey is eliminated over foreign sources.

A. Advantages of the Fund

The most significant advantage provided by the fund is
the exemption of corporation tax™ over fund incomes.
The investors also have some other tax advantages. An-
other important advantage of the fund is that it enables
the securitization of the real estate. By this means, real
estate, which is difficult to trade and requires alonglegal
procedure to acquire, can be easily traded in the market.
Other factors also increase the trustworthiness of the
fund such as inspection of the fund by administrative au-
thorities, assets of the fund being managed by manage-
ment firms specialized in the field and obligatory real es-

Tiirkiye'nin pek cok yerinde kentsel doniigiim proje-
leri uygulama alanm1 bulmaktadir. Kentsel doniigiimiin
uygulanmasinda ingaat sektoriine biiyiik rol diismek-
tedir. Diger yandan, gayrimenkul sektoriindeki yati-
rimlarin ciddi meblaglar gerektirmesi sebebiyle ortaya
bir finansman sorunu ¢ikmaktadir. Bu finansman acig,
genellikle bankalar araciligiyla giderilmektedir. An-
cak, banka kredilerinin getirmis oldugu ek maliyetler
sebebiyle bu tiirde bir finansman, firmalara ve kigilere
agir bir mali yiikiimliiliik yiiklemektedir. Bu sorunun
oniine gecilmesi ve Tiirkiye’deki biiyiikk gayrimenkul
yatirimlarina kaynak saglanmasi amaciyla fonlar olus-
turulmustur. Fonlarin yoénetimi, kanuni diizenlemeler
cercevesinde alaninda uzman kisilere taninmistir. Fon
sayesinde, iilke ekonomisi adina, hem biiyiik caplh yati-
rimlara finansman kaynagi olusturulmakta, hem de fona
yatirim yapan yatirimecilarin elindeki birikimlerin yati-
rima doniistiiriilmesi saglanmaktadir. Bu sayede yati-
rimcilar, normalde yatirim yapamayacaklari biiyiikliikte
ve getirisi yiiksek olan gayrimenkullere yatirim yapabil-
mekte ve gayrimenkullerin deger artig1 ve kira getirisi
gibi getirilerinden fondaki paylar1 oraninda kazang elde
etmektedir. Fon yo6neticileri ise, fonun igletilmesinden
dogan bir komisyon alacagina kavugmaktadir.

Fonun saglamis oldugu 6nemli diger bir avantaj ise, fona
yabanc yatirimeilarin yatirim yapma imkani taninmisg
oldugundan, Tiirkiye’ye yabanci kaynak girdisi saglan-
masidir. Ulkenin gelisimine 6nemli katkilar saglayan bu
yolla, iilke icerisinde mevcut olan tasarruf aci81 yabanci
kaynaklar iizerinden kapatilmaktadir.

A. Fonun Sagladigi Avantajlar

Fonun saglamig oldugu en biiyiik avantaj, fonun gelirle-
rinin kurumlar vergisinden istisna tutulmus olmasidir."
Yatirimeilar diger bircok vergi avantajina da sahip ol-
maktadir. Fonun saglamig oldugu biiyiik avantajlardan
bir digeri ise, gayrimenkullerin menkul kiymetlestiril-
mesine imkan saglamasidir. Bu sayede, alim satimi zor
olan ve uzun bir hukuki prosediir gerektiren gayrimen-
kuller, piyasada kolay bir sekilde islem gorebilir hale gel-
mektedir. Fonun kamu otoritelerince gozetlenmesi ve
denetlenmesi, fon malvarhiginin gayrimenkul alaninda
uzmanlagmis yonetim sirketleri tarafindan yonetilmesi
ve gayrimenkullerin alindiklar1 ve satildiklar1 anda ba-
gimsiz degerleme uzmanlar: tarafindan degerlenmek
zorunda tutulmasi, fonun yatirimeilar acisindan giive-
nilirligini artirmaktadir. Ayrica yapilan gayrimenkul
yatirimlariin her birinin belli bir risk barindirmasi
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tate appraisal by independent appraisers at the moment
of purchase and sale. Furthermore, since every real es-
tate investment bears a certain amount of risk, invest-
ing in a single real estate is not allowed, apart from the
exceptional cases, and within the framework of principle
of risk distribution, real estate in the asset of the fund is
diversified. Thus, in the event of a loss in a project, the
financial situation is balanced with other investments.

As mentioned above, another important advantage of
the fund is that it ensures financing for the large-scale
real estate investments. Sources are created with the
participation shares for projects which cannot be in-
vested by individual investors. Besides the qualified in-
vestors, foreign investors also have an important role in
creating such source. Through funds, some restrictions
of obtaining real estate for foreign investors which arise
out of regulations are somewhat eliminated and it be-
comes much more possible for foreign investors to in-
vest in the fund. Also funds constitute a good investment
opportunity for qualified investors who wish to invest in
real estate, but do not have time or knowledge.

\'a“*ﬁﬂ

dolayisiyla, tek bir gayrimenkule yatirim yapilmasina,
istisnai haller disinda, miisaade edilmemekte ve riskin
dagitilmasi ilkesi cercevesinde, fonun malvarliginda bu-
lunan gayrimenkuller cesitlendirilmektedir. Boylelikle,
bir projenin zarar etmesi halinde finansal tablo diger ya-
tirnmlarla dengelenmektedir.

Fonun iilke ekonomisine sagladigi énemli avantajlar-
dan bir digeri ise, yukarida deginildigi iizere, bu sayede
biiyiik olcekli gayrimenkul yatirimlarima finansman
saglanmasidir. Toplanan katilim paylar ile birlikte bi-
reysel yatimmcilarin yatirinm yapamayacagi projelere
kaynak olusturulmaktadir. Bu kaynagin olusturulma-
sinda nitelikli yatirnmcilar kadar yabanci yatirimeilarin
da biiylik etkisi vardir. Yabanci yatirimeilar icin, hukuki
diizenlemelerden dogan taginmaz mal edinimine iligkin
bir takim simirlamalar fon sayesinde bertaraf edilmekte
ve yabanci yatirimeilarin fona yatirim yapmasinin 6ni
acilmaktadir. Ayrica fonlar, gayrimenkul yatirimi yap-
mak isteyen ancak bunlarla ilgili islemler icin yeterli za-
mani ve bilgisi olmayan nitelikli yatirimeilar i¢in iyi bir
yatirim firsati olusturulmaktadir.
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Participation shares of the fund is not traded in the stock
market and by this means, they are not affected by the
share price movements in the stock market. Although the
participation share is not traded in the stock market, in
the event that the investors want to leave the fund, they
can easily do so according to bylaw. Furthermore, the as-
set of the fund which does not have legal personality in
principle is separated from the assets of founder and cus-
todian and rights of the investors are strictly protected.

B. Works of the Fund

As per Article 4/3 of the Communiqué works can be
done by the fund are restrictively listed. Apart from such
works, it is not possible for the fund to deal with other
businesses. The funds can conduct such works related to
(i) real estate and rights based on real estate, (ii) public
and private sector debt instruments, shares of joint stock
companies established in Turkey including those which
are in the scope of privatization, (iii) foreign public
and private sector debt instruments and shares of joint
stock companies which can be traded, (iv) time deposit
account and participation account, (v) participation
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Fona ait katilim paylar: borsada islem gérmemekte ve
bu sayede, borsadaki hisse senedi fiyat hareketlerinden
etkilenmemektedir. Katilim paylar1 borsada islem gor-
memesine kargin, yatirimecilar fondan ayrilmak istedi-
ginde, ictiiziige gore kolaylikla fondan ayrilabilmekte-
dir. Ayrica, kural olarak tiizel kisilige sahip olmayan fon
malvarligl, kurucu ve saklayicinin malvarlhigindan ayri
tutulmusg ve yatirimecilarin haklar siki sekilde korun-
mugtur.

B. Fon Kapsaminda Yapilabilecek isler

Teblig’in 4/3 maddesi uyarinca, fonlarin ugragabilecegi
isler sinirh olarak sayilmistir. Sayilan isler disinda fonun
bagka bir isle ugragsmas1 miimkiin degildir. Fon; (i) gay-
rimenkuller ve gayrimenkullere dayali haklar, (ii) 6zel-
lestirme kapsamina alinanlar dahil Tiirkiye’de kurulan
anonim ortakliklara ait paylar, 6zel sektor ve kamu borg-
lanma araclarsi, (iii) alim satimi yapilabilen, yabanci 6zel
sektor ve kamu bor¢lanma araglar: ve anonim ortakhik
paylari, (iv) vadeli mevduat ve katilma hesabs, (v) yati-
rim fonu katilma paylari, (vi) repo ve ters repo islemleri,
(vii) kira sertifikalar1 ve gayrimenkul sertifikalari, (viii)

ARTICLETTER|SUMMER 2017



shares of investment funds, (vi) repo and reverse repo
transactions, (vii) lease certificates and real estate certif-
icates, (viii) warrants and certificates, (ix) money market
transactions of Takasbank, (x) premiums and cash col-
lateral of derivative transactions, (xi) specially designed
foreign investment instruments and loan participation
notes which are deemed suitable by CMB and (xii) other
investment tools deemed suitable by the CMB.

In addition to the fact that the works that can be done
are listed restrictively, according to Article 18/1-g of the
Communiqué, it is regulated that the sale, purchase and
lease transactions of real estate abroad cannot be carried
out by the fund. The main reason behind such restric-
tions are preventing the fund to operate out of its field
and creating financing for the domestic investments.
The funds cannot deal with construction works and in-
vest in real estate projects regardless of whether these
works or projects take place in Turkey, either.

IV. ASSET OF THE REAL ESTATE INVESTMENT
FUND

The fund consists of equity, since the sources of fund
are in the form of capital, not loan. According to Article
5/1 of the Communiqué, the asset of the fund is separate
from the asset of the founder, custodian and portfolio
manager. By this manner, benefits of the investors are
intended to be protected by keeping the asset of the fund
free of debt from the debts of the portfolio manager or
custodian to third parties. Pursuant to the second para-
graph of the said provision, the asset of the fund cannot
be pledged or be provided as collateral save for hedging
derivative transactions and loans provided that it is on
behalf of the fund and stipulated in bylaw and issuance
document (within the scope of Article 23 of the Com-
muniqué). It should be emphasized that the fund cannot
be distrained even for the purpose of collection of pub-
lic receivables, be subject to injunctive relief and be in-
cluded in the bankrupt’s estate. The debts of the founder
and the portfolio manager to third parties cannot be set-
off against the receivables of the fund from such third
persons. All regulations bear the purpose of protecting
the benefits of investors and asset of the fund is given a
privileged position by virtue of its public aspect. As a re-
sult of such privileged position, as per Article 35 of the
Communiqué, the merger of the fund with another fund
or conversion into another fund is prohibited in order to
prevent possible abuses.

varantlar ve sertifikalar, (ix) Takasbank para piyasasi
iglemleri, (%) tiirev ara¢ islemlerinin nakit teminatlar
ve primleri, (xi) SPK tarafindan uygun goriilen 6zel ta-
sarlanmig yabanci yatirim araclari ve ikraz istirak senet-
leri ve (xii) SPK tarafindan uygun goriilen diger yatirim
araclari ile ilgili islerle ugragabilir.

Yapilabilecek iglerin sinirli olarak sayilmasimnin yani
sira, Teblig’in 18/1-g maddesi uyarinca fon tarafindan
yurtdisinda gayrimenkul alim, satim ve kiralama faali-
yetlerinin yiiriitilemeyecegi diizenlenmistir. Bu sinirla-
malarin ortaya konmasindaki temel amac, yurt icindeki
yatirimlara finansman olusturmak ve fonun, kapsami
disinda bulunan alanlarda faaliyet gdstermesine engel
olmaktir. Ayrica fonlar, yurticinde olup olmamasi fark
etmeksizin ingaat igleriyle ugrasamayacak ve gayrimen-
kul projelerine yatirim yapamayacaklardir.

IV. GAYRIMENKUL YATIRIM FONUNUN
MALVARLIGI

Fon, temelde 6z varliklardan olusmaktadir. Zira fon kay-
naklari, bor¢ niteliginde degil sermaye niteligindedir.
Teblig’in 5/1 maddesi uyarinca, fonun malvarlig kuru-
cunun, portféy saklayicisinin ve portféy yoneticisinin
malvarligindan ayridir. S6z konusu malvarliklar: ayr:
tutularak, fon malvarlig1 portfdy saklayicis1 veya yone-
ticisinin {iciincil kisilere olan bor¢larindan ari tutulup,
yatirimcilarin menfaatleri korunmak istenmektedir.
Ilgili maddenin ikinci fikras1 uyarinca, fon malvarligy
fon hesabina olmasi, ictiiziik ve ihrag belgesinde hiikiim
bulunmasi sartiyla (Teblig’in 23. maddesi kapsaminda)
kredi alinmas1 ve koruma amach tiirev arac islemleri
haricinde teminat olarak gosterilemeyecek ve rehnedi-
lemeyecektir. Onemle belirtmek gerekir ki, fon, kamu
alacaklarinin tahsili amaci da dahil olmak {izere hacze-
dilemeyecek, iizerine ihtiyati tedbir konulamayacak ve
iflas masasina dahil edilemeyecektir. Kurucunun veya
portfdy yoneticisinin iiclincii kisilere olan borglar: ve
yiikiimliiliikleri ile fonun aym ii¢iincii kisilerden olan
alacaklar1 birbirine kars1 mahsup edilemeyecektir. Ttiim
bu diizenlemeler, fona yatirim yapacak olan yatirimcila-
rin menfaatlerini koruma amaci tagimakta ve fon mal-
varligl, sahip oldugu kamusal 6nem sebebiyle, ayricalikli
bir konuma oturtulmaktadir. Fonun sahip oldugu ayri-
calikli konumun bir sonucu olarak, olas1 suiistimallerin
oniine gecilmesi adina, Teblig’in 35. maddesi uyarinca,
fonun bagka bir fonla birlestirilmesi veya bagka bir fona
doniistiiriilmesi yasaklanmigtir.
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Pursuant to Article 19 of the Communiqué, 80% of the
total value of the fund must consist of real estate invest-
ments. The total of real estate investments which sepa-
rately exceed 20% of the total value of the fund shall not
exceed the 60% of the total value of the fund. However,
such restriction shall not be applied to the funds which
shall invest in only one real estate or operate in a par-
ticular sector. The risk is aimed to be reduced by diver-
sifying it with the restrictions towards diversifying the
portfolio. Nonetheless, as such provisions are thought
to hinder reasonable investments, the funds which shall
invest in only one real estate or which shall operate in a
particular sector are excluded from such limitations.

V. MANAGEMENT OF THE REAL ESTATE INVEST-
MENT FUND AND PARTICIPATION SHARE

A. Power and Responsibility of the Founder

The founder is responsible for the representation, man-
agement, supervision of the management and its activi-
ties in accordance with the provisions of the bylaws and
issuance documents in order to protect the rights of the
owners of fund’s participation share.’? Pursuant to Arti-
cle 7 of the Communiqué, founder is authorized to dis-
pose of the assets of the fund on its behalf and for the ac-
count of fund, in accordance with the legislation, bylaws
and the issuance document and to use the rights arising
out of them. The use of outsourced services, including
portfolio management services, during the execution of
the fund’s activities will not remove the responsibility of
the founder. Therefore, the power of the fund’s founder
that emerges from the proxy is determined in concrete
terms and prevents the founder from acting beyond the
limit of its authority.

The provisions between Articles 502 and 514 regulating
the proxy agreement of the Turkish Code of Obligations
No. 6098* shall be applicable mutatis mutandis in cases
where there is no provision in the relevant legislation,
bylaws and issuance document about the relationship
between the founder and owners of participation share.™*

B. Representation of the Fund

According to Article 10 of the Communiqué, fund is rep-
resented by the board of directors established by the
founder at the execution of all its activities. The board
of directors may transfer such authority to one or more
executive members. However, it is obligatory to conduct

Teblig’in 19. maddesi uyarinca, fon toplam degerinin
en az %80’inin gayrimenkul yatirimlarindan olugmasi
zorunludur. Tek bagina fon toplam degerinin %20’sini
gecen gayrimenkul yatirimlarimin tamami, fon toplam
degerinin %60°1n1 agamayacaktir. Yalmizca belli bir gay-
rimenkule yatirim yapacak ya da belirli bir sektorde fa-
aliyet gosterecek fonlar icin bu sinirlama uygulanmaya-
caktir. Portfdyiin cesitlendirilmesine yo6nelik getirilen
simirlamalarla, riskin cesitlendirmek suretiyle diisiiriil-
mesi amaclanmigtir. Ancak bu diizenlemelerin makul
yatirimlarin yapilmasina engel tegkil edecegi diisiiniil-
diigiinden, yalmzca belli bir gayrimenkule yatirim ya-
pacak ya dabelirli bir sektorde faaliyet gosterecek fonlar
bu sinirlamalardan istisna tutulmustur.

V. GAYRIMENKUL YATIRIM FONUNUN YONETiIMi
VE KATILMA PAYLARI

A. Kurucunun Yetki ve Sorumlulugu

Kurucu, fonun katilma payi sahiplerinin haklarini koru-
yacak sekilde temsili, ydnetimi, yonetiminin denetlen-
mesi ile faaliyetlerinin ictiiziik ve ihrag belgesi hiitkiim-
lerine uygun olarak yiiriitiilmesinden sorumludur.?
Teblig’in 7. maddesi uyarinca kurucu, fona ait varliklar
iizerinde kendiadinave fon hesabina mevzuat ve ictiiziik
ileihrac belgesine uygun olarak tasarruftabulunmayave
bundan dogan haklari kullanmaya yetkilidir. Fonun faa-
liyetlerinin yiiriitiilmesi esnasinda, portfdy yoneticiligi
hizmeti dahil digaridan saglanan hizmetlerden yararla-
nilmasi, kurucunun sorumlulugunu ortadan kaldirma-
yacaktir. Boylelikle fon kurucusunun vekaletten dogan
yetkileri somut bir sekilde belirlenmekte ve kurucunun
sahip oldugu yetki sinirinin 6tesinde hareket etmesinin
oniine gecilmektedir.

Kurucu ile katilma pay1 sahipleri arasindaki iligkilere
kanunda, ilgili mevzuatta, ictiiziikte ve ihra¢ belgesinde
hiikiim bulunmayan hallerde 6098 sayil1 Tiirk Borclar
Kanununun® vekalet sézlesmesine iligkin 502 ile 514
numarali maddeleri arasindaki hiikiimler kiyasen uygu-
lanacaktir.*

B. Fonun Temsili

Teblig’in 10. maddesi uyarinca, fon, tiim faaliyetlerinin
icrasinda, kurucu tarafindan olusturulan yénetim kuru-
lu tarafindan temsil edilir. Yonetim kurulu bu yetkisini,
bir veya daha fazla murahhas tiyeye devredebilir. Ancak,
fonun kurulus, katilma pay1 ihracy, tasfiye, yonetim {ic-
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some transactions such as the establishment of the fund,
the issuance of share certificates, liquidation, increase
in management fees and other transactions that may
affect the investment decisions of the owners of partici-
pation shares, via a resolution of the board of directors.
Thus, transfer of important transactions to third parties
isrestricted and such transactions are ordered to be car-
ried out by the board of directors. The representation
authority given to whole of the members of the board
regarding important actions prevents stand-alone rep-
resentation and impulsive transactions.

C. Participation Share

Participation shares can only be purchased by qualified
investors. According to Article 15 of the Communiqué,
participation shares do not hold a nominal value. Fund
unit share value is obtained by dividing the total value
of fund by the number of participation shares. Fund unit
share value is calculated at least once a year and report-
ed to qualified investors. As a consequence of the men-
tioned provision, the participation shares are not issued
at a fixed value and the value of the investment made by
every person is calculated based on the total investment
rate of the individual investments. Thus, unreal valua-

ret artigi ile katilma pay1 sahiplerinin yatirim kararlari-
n1 etkileyebilecek nitelikteki diger islemlerinin yénetim
kurulu karar ile yapilmasi zorunludur. Béylece 6nemli
nitelikteki islerin bagka {i¢iincii kisilere devredilmesi s1-
nirlandirilmakta ve buiglerin bizzat yonetim kurulu tara-
findan yapilmasi emredilmektedir. Onemli islerde temsil
yetkisinin yénetim kurulu iiyelerinin tamamaina verilmis
olmasi, tek bagina temsili engellemekte ve s6z konusu is-
lerde fevri iglemler yapilmasinin éniine ge¢cmektedir.

C. Katilma Paylan

Katilma paylar sadece nitelikli yatirimcilar tarafindan
satin alinabilir. Teblig’in 15. maddesi uyarinca, katilma
paylarinin itibari degeri yoktur. Fon birim pay degeri,
fon toplam degerinin katilma paylarinin sayisina boliin-
mesiyle elde edilir. Fon birim pay degerleri en az yilda
bir kere hesaplanip, nitelikli yatirimcilara bildirilir. S6z
konusu hitkmiin sonucu olarak, katilma paylari sabit bir
deger lizerinden ihra¢ edilmemekte, herkesin yapmig
oldugu yatirnmin degeri, bireysel yatirimlarin toplam
yatirima oram iizerinden hesaplanmaktadir. Boylece
gercekten uzak degerlemelerin 6niine gecilmekte ve
somut yatirimlarin degerleri iizerinden paylarin degeri
belirlenmektedir.
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tions are prevented and the value of the shares is deter-
mined over the values of tangible investments.

Pursuant to Article 16 of the Communiqué, the sale of
participation shares can be carried out by full payment
of the fund unit share value in cash; return of the partici-
pation share to the fund, by liquidation of the investors’
shares by returning them to the fund in accordance with
the issuance documents. An entrance and exit commis-
sion may be applied for the sale and return of the shares
to the fund. However, such commissions are registered
as revenue to the fund. The founder and the firm which
carries out the activities of marketing and distribution
of participation shares are severally responsible for the
damages to arise out of a breach. Thus, return of the in-
vestment is secured for the investors and they are pro-
vided with the foreseeability. It is possible to transfer the
participation shares between qualified investors as well
as returning them to the fund.

Participation share is not only important for valuations,
but also for dividend distributions. Pursuant to Article
27 of the Communiqué, the fund can distribute dividend
to owners of the participation shares according to rules
stipulated in the issuance document. Therefore, owners

il

Teblig’in 16. maddesi uyarinca, katilma pay1 satisi, fon
birim pay degerinin tam olarak nakden 6denmesi, katil-
ma payinin fona iadesi, yatirimeilarin paylarinin ihrag
belgesinde belirlenen esaslara gore fona iade edilmek
suretiyle nakde cevrilmesi suretiyle gerceklestirilebilir.
Katilma paylarinin satis1 ve fona iadesinde giris ¢ikis ko-
misyonu uygulanabilir. Ancak, bu tiir komisyonlar fona
gelir olarak kaydedilir. Bu hususlara aykirilik nedeniyle
dogabilecek yatirimci zararlarindan kurucu ile katilma
pay1 pazarlama ve dagitim faaliyetlerini yiiriiten kuru-
lug miiteselsilen sorumludur. Bu yolla yatirimecilarin
hukuki 6ngoriilebilirlige sahip olmalar: saglanmakta ve
yatirimlarini belirlenen usuller ¢ercevesinde geri alabil-
meleri teminat altina alinmaktadir. Katilma paylarinin
fona iadesinin yani sira, nitelikli yatirimecilar arasinda
devri de miimkiindiir.

Katilma paylar: sadece degerlemelerde 6nem arz etme-
mekte, aym1 zamanda kar dagitimlarinda da 6nem ka-
zanmaktadir. Teblig’in 27. maddesi uyarinca, fon ihrac
belgesinde yer verilen esaslar ¢ercevesinde fon tarafin-
dan katilma pay sahiplerine kar dagitilabilecektir. Boy-
lece pay sahipleri, degerlemelerde olusan artiglardan
kazang saglamanin yaninda, pay sahipligi devam eder-
ken kar dagitimdan da kazang elde edebilmektedir.
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of participation shares can profit from dividend distribu-
tion in the course of shareholding along with the increase
caused at evaluation.

D. Obligation to Inform and Supervision of the
Fund

It should be stated that the information documents of
the fund consist of bylaw of the fund, issuance docu-
ment and investor information form, if present. The said
documents can be defined as follows; bylaw of the fund
is a contract, between the owners of the participation
shares, the founder, portfolio manager and the custodian,
which includes general transaction conditions about the
management of the fund’s portfolio in accordance with
the provisions of proxy contract, operation of the fund’s
portfolio according to the principles of fiduciary own-
ership and keeping the fund’s portfolio; fund issuance
document is a document which provides information on
characteristic of the fund and terms of the sale; investor
information form is a brief form which exhibits the struc-
ture, investment strategy and risks of the fund.”

Thanks to the documents defined above, the funds have
a transparent and trustworthy investment environ-
ment. Likewise, the fund must be managed in manner
that a transparent and trustworthy investment environ-
ment requires, within the framework of the principle of
publicity.

In parallel, as per Article 31 of the Communiqué, the
founder and the portfolio manager (if present) informs
the owners of participation shares about the real estate
investments, (if present) together with the information
about the relationship between the said investments
and executives of the fund, within 15 days from the date
of investment, with the most suitable means of commu-
nication. Therefore, transparency in the management
is achieved and the investors are informed about the in-
vestments. Along with the said informing obligation, pur-
suant to Article 33 of the Communiqué, all transactions
and accounts of the founder, portfolio manager (if pre-
sent) and custodian are subject to supervision of CMB.

VI. POSSIBLE CRISIS AND PRECAUTIONS

The fund crisis in the past of the Germany, Netherland
and Hungary are caused by remarkable decreases in real
estate prices. As a result of such significant decreases in
real estate prices, investors tried to sell their participa-

D. Bilgi Verme Yiikiimliiliigii ve Fonun Denetimi

Belirtmek gerekir ki, fon bilgilendirme dokiimanlari,
fon ictiiziigli, ihrac belgesi ve varsa yatirimer bilgi for-
mundan olugmaktadir. S6z konusu belgeler tanimlana-
cak olursa, fon ictiiziigii; katilma pay1 sahipleri ile kuru-
cu, portfoy saklayicisi ve portfoy yoneticisi arasinda fon
portféyiiniin inanch miilkiyet esaslarina gore isletilme-
sini, saklanmasini ve vekalet akdi hiikiimlerine gére y6-
netimini konu alan genel iglem gsartlarim iceren bir s6z-
lesmedir; fon ihrac belgesi, fonun niteligi ve satig sartlar
hakkinda bilgi veren belgedir; ve yatirime bilgi formu,
fonun yapisini, yatirim stratejisini ve risklerini gosteren
ozet bir formdur.”

Yukarida tanimi verilmig olan belgeler sayesinde, fonla-
rin seffaf ve giivenilir bir yatirim ortamina sahip olmasi
saglanmaktadir. Nitekim fon, kamuya aciklik ilkesi cer-
cevesinde seffaf ve giivenilir bir yatirim ortaminin ge-
rektirdigi sekilde yonetilmek zorundadur.

Paralel olarak, Teblig’in 31. maddesi uyarinca, kurucu
ve varsa portféy yOneticisi gayrimenkul yatirimlarina
iligkin bilgileri, varsa s6z konusu yatirimlarla fon yne-
timinde gorev alan kisilerin iligkisini de icerecek sekil-
de, yatirimin yapildigi tarihten itibaren 15 giin icinde en
uygun haberlesme vasitasiyla katilma pay sahiplerine
bildirir. Béylece, yatirimcilar yapilan yatirimlardan ha-
berdar olmakta ve fon yonetiminde seffaflik saglanmak-
tadir. S6z konusu bildirim yiikiimliiliigliniin yaninda,
Teblig’in 33. maddesi uyarinca fon kurucusunun ve var-
sa portfoy yoneticisi ile saklayicisinin fona iliskin biitiin
hesap ve islemleri SPK denetimine tabi kihnmigtir.

V1. OLASI KRIiZLER VE BUNLARA KARSI
ALINABILECEK TEDBIRLER

Almanya, Hollanda ve Avustralya’nin gecmisindeki fon
krizleri temelde gayrimenkul fiyatlarindaki 6nemli
diisiisler sebebiyle ortaya c¢ikmigtir. Gayrimenkul fi-
yatlarinda gerceklesen dnemli diisiislerin sonucunda,
yatirimeilar katilma belgelerinin degerinin diisecegini
diisiinerek toplu halde katilma belgelerini satmaya ca-
hismigtir. Daha sonra katilma paylarim diisiik fiyattan
tekrardan satin alarak arbitraj kazanci elde etmek iste-
mislerdir. Ancak bliylik miktarh geri satiglar sonucunda
fonlarin biinyesinde bulunan nakit varhklar titkkenmis
ve fonlar ciddi bir likidite sorunu ile karg1 karsiya kal-
miglardir.’
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tion documents collectively since they thought that the
value of participation documents was going to decrease.
Then, they tried to make arbitrage profit by purchasing
participation shares for a lower price. However, as a re-
sult of large-scale sales, the funds run out of cash reserve
and faced a serious liquidity problem.'®

Itis seen that the expectations towards a decrease in the
real estate prices have an important role in the occur-
rence of crisis rather than actual loss in real estate pric-
es. Even though the value of the fund does not decrease,
the investors try to return the participation documents
to the fund because they are concerned that the other
investors would sell participation documents in signifi-
cant amounts and the fund will face a serious liquidity
problem. In such a scenario, even the possibility of clo-
sure of the fund may come to the fore.”

The funds are subject to a strict supervision of the CMB
in order to prevent the expectations of investors which
are effective in the emergence of the crisis and liquidity
problem faced by the funds. Primarily, only the quali-
fied investors are allowed to invest in the funds and it is
aimed for the investors to take more professional deci-
sions and to not act under the effect of information pol-
lution in the market. Secondly, in order to overcome a
liquidity problem, the funds are given the opportunity
of obtaining loan up to 50% of the portfolio value. Thus,
immediate cash needs can be met by indebtedness.

Several precautions are taken in order to increase the
resistance of the funds against possible crisis in Turkey.
It is an obligation for the conditions of leaving the fund
to be present in the information documents. In extraor-
dinary cases, trading of the participation shares can be

Krizlerin ortaya ¢ikmasinda, gayrimenkul fiyatlarindaki
gercek deger kaybindan ziyade, gayrimenkul fiyatlari-
nin diisecegine dair beklentinin biiyiik rol oynadig: go-
rillmektedir. Fonun degeri gercekte 6nemli 6l¢iide azal-
mamus olsa dahi, yatirimer diger yatirnmeilarin 6nemli
miktarda katilma belgesi satis1 yapacagindan ve fonun
ciddi bir likidite sorunuyla kars1 karsiya kalmasindan
endise ederek elindeki katilma belgelerini fona iade et-
meye calismaktadir. Boyle bir senaryoda fonun kapan-
masi ihtimali dahi s6z konusu olabilecektir.”

Krizlerin ortaya c¢ikmasinda etkili olan yatirimer bek-
lentileri ve devaminda fonun yiiz yiize geldigi likidite
sikintinin 6niine gecebilmek i¢in, fonlar SPK tarafindan
siki bir denetime tabi tutulmustur. Oncelikle fonlara sa-
dece nitelikli yatirimeilar tarafindan yatirim yapilmasi
imkan taninmig, bununla birlikte, yatirimeilarin daha
profesyonel kararlar almalar1 ve piyasadaki bilgi kirlilik-
lerinden etkilenip hareket etmemeleri amacglanmigtir.
ikinci olarak, olas1 bir likidite krizinin iistesinden gelin-
mesi adina, fonlara portfoy degerlerinin %50’sine kadar
bor¢lanabilme imkani getirilmigtir. Boylece ani nakit ih-
tiyaclar1 bor¢lanma yoluyla karsilanabilmektedir.

Tiirkiye’deki fonlarin muhtemel krizlere kars1 diren-
cini arttirmak adina cesitli tedbirler uygulanmaktadir.
Fondan ayrilma sartlarinin, bilgilendirme dokiimanlari
icerisinde yer almasi zorunlu tutulmustur. Olaganiis-
tli hallerde ise, SPK’nin onay vermesi gartryla, katilma
paylarinin alim satimi durdurulabilmektedir. Bu sayede
olas bir likidite krizine karsi fonun direnci artirilmak-
tadir. Fon portfdyiinde bulunan gayrimenkuller, diizenli
araliklarla bagimsiz gayrimenkul degerleme kurulus-
larinca degerlemeye tabi tutulmakta ve fon birim pay
degerleri en az yilda bir kere hesaplanip nitelikli yati-

1Erkan Ozgiic, “Gayrimenkul Yatirim Fonlar::
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6 0G dated 17.12.2013 and numbered 28854.

7 Saibe Oktay Ozdemir, “Teminat Amacli
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Milletlerarasi Ozel Hukuk Blteni, 1999-2000,
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8 Ahu Ayanoglu Morali, Milkiyet Hakkinin
Teminat Amacl Devrine Yonelik inancli Islemler,
Unpublished Doctoral Thesis, Galatasaray University
Institute of Social Sciences, Department of Private
Law, Istanbul 2006, p. 234.
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10 Gzdemir, p. 662.

11 Art. 5/1-(d) - 4 of Corporation Tax Law dated
13.06.2006 and numbered 5520.
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Fonu Tanitim Rehberi (Guide for Real Estate
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13 0G dated 04.02.2011 and numbered 27836.
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16 Ozgiic, p. 31.
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ceased depending on the approval of the CMB. By this
means, the resistance of the fund is increased against a
possible liquidity crisis. The real estate in the portfolio
of the fund is subject to an evaluation by an independent
appraiser at regular intervals and fund unit share value
is calculated and reported to the qualified investors at
least once a year. By this means, it is aimed to keep the
value of the participation shares close to the real value
of the real estate. In order to sustain objectivity in valu-
ation, for each asset in the fund’s portfolio, the valua-
tion service can be obtained from the same appraiser for
maximum three successive years. The asset of the fund
is separate from the assets of the founder and the port-
folio manager and by this means; it is protected against
claims from third parties. Participation shares can only
be sold to the qualified shareholders for the purpose of
decreasing the manipulations to the minimum. Also, in
order to prevent the information pollution about the
funds, any kind of public announcement and advertise-
ment regarding the fund is prohibited apart from adver-
tising to the qualified investors.

In order to prevent the chance of arbitrage that may be
applied by investors, investors have been entitled to gain
an exit commission from the sale and return of the par-
ticipation shares to the fund. It is an obligation for the
founder and the portfolio manager to establish a risk
management system in amanner to include the manage-
ment of financing risk regarding real estate investments,
liquidity risks and other probable risks as minimum.
Also the founder is responsible for providing necessary
liquidity at the return of the participation shares to the
fund. For the purpose of providing necessary liquidity,
the funds may borrow loans up to 50% of the fund’s total
value calculated as of the recent accounting period.

rimcilara bildirilmektedir. Bu sayede katilim paylarinin
degerinin gayrimenkullerin gercek degerine yakin tu-
tulmas1 hedeflenmektedir. Degerlemelerde objektifli-
gin siirdiiriilebilmesi amaciyla fon portféyiinde bulunan
her bir varlik icin, ayni gayrimenkul degerleme kurulu-
sundan iist iiste en fazla ii¢ y1l hizmet alinabilmektedir.
Fonun malvarhig, fon kurucusu ve portfoy yoneticisinin
mal varlifindan ayr1 tutulmus ve bu sayede yatirimcilar
iiclincii kisilerden gelen taleplere karsi korunmusgtur.
Fonlarla ilgili manipiilasyonlari minimuma indirmek
amaciyla katilma paylar1 sadece nitelikli yatirimcilara
satilabilmektedir. Ayrica fonlarla ilgili bilgi kirliliginin
olugmasini engellemek adina, nitelikli yatirnmcilara ya-
pilan tanitimlar hari¢ olmak iizere fona iligkin olarak ka-
muya yonelik her ne suretle olursa olsun reklam ve ilan
verilmesine miisaade edilmemistir.

Yatinnmcilar tarafindan uygulanabilecek arbitraj
imkaninin 6niine gecmek amaciyla, katilma paylarinin
satis1 ve fona iadesinde ¢ikig komisyonu alinmasi miim-
kiin kilmmigtir. Fon kurucusu ve portfoy yoneticisinin
risk yonetim sisteminin asgari olarak gayrimenkul ya-
tirimlarina iligkin finansman riski ve likidite riski ile
diger muhtemel risklerin yonetimini icerecek sekilde
olusturulmasi zorunlu tutulmustur ve kurucu fon katil-
ma paylarinin fona iade edilmesinde gerekli likiditenin
saglanmasindan bizzat sorumlu tutulmustur. Gerekli li-
kiditenin saglanmasi adina, fonlar son hesap donemi iti-
bariyla hesaplanan toplam Fon degerinin azami %50’si
oraninda kredi kullanabilmektedir.

VIi. SONUC

Fonlar ayricalikli bir konuma sahip olup, tasimakta ol-
duklar1 6nem nedeniyle, yasal diizenlemelerle hukuki

1Erkan Ozgiic, “Gayrimenkul Yatirim Fonlari:
Cesitli Ulkelerdeki Uygulamalar ve Tirkiye icin
Oneriler”, Sermaye Piyasas Kurulu Arastirma
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Kapsamindaki-Avantajlari (Son erisim: 25.04.2017).
5 28.06.2013 tarih, 28691 sayili RG.

617.12.2013 tarih, 28854 sayili RG.

7 Saibe Oktay Ozdemir, “Teminat Amacli
Miilkiyet Devri Sozlesmeleri”, Milletlerarasi Hukuk ve
Milletlerarasi Ozel Hukuk Bulteni, Yil: 1999-2000,
Cilt: 19, Sayi: 1-2, s.671.

8 Ahu Ayanoglu Morali, Milkiyet Hakkinin
Teminat Amacl Devrine Yonelik inancli Islemler,
Yayimlanmamis Doktora Tezi, Galatasaray
Universitesi Sosyal Bilimler Enstitiisii Ozel Hukuk
Anabilim Dali, Istanbul 2008, s. 234.

9 Ozgiic, s. 21.

10 Ozdemir, .662.

1113.06.2006 tarih ve 5520 sayil Kurumlar Vergisi
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12 Sermaye Piyasasi Kurulu, Gayrimenkul
Yatirim Fonu Tanitim Rehberi (“SPK Rehberi”),
Ankara, Haziran 20716, s. 8.
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VIi. CONCLUSION

The funds have a privileged position and are protected
by government on a legal basis because of their impor-
tance. By virtue of the legal structure of the funds, the
funds are considered as important investment instru-
ments in the course of development of Turkey. It is
admitted that the funds have a major role in financing
large-scale real estate investments. The funds have been
regulated in detail under the Communiqué as issued by
the CMB and in order to protect the investors while ac-
complishing the fund’s purpose, the founders and the
managers of the fund have been obligated to follow the
rules in the Communiqué and also the management has
been subjected to the supervision of the CMB.

Considering that the majority of the investments in Tur-
key takes place in real estate sector, the funds are con-
sidered to be a reasonable investment instrument for
Turkish investors. On the background of such opinion
lies the legal infrastructure of the fund. The investments
to be realized on the behalf of the fund are executed by
persons specialized in the field whose transactions are
supervised by the CMB. By this way, the risks that may
be incurred by investors are reduced to a minimum level
and thus the investors are encouraged more to invest in
the fund. m
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anlamda devlet tarafindan korunmaktadir. Yasal di-
zenlemeler ile getirilen hukuki yap1 sayesinde, fonlar
Tiirkiye’'nin kalkinmasinda énemli bir yatirim araci
olarak goriilebilecektir. Bununla birlikte, fonlarin bii-
yiik captaki gayrimenkul yatirimlarimin finansmaninin
saglanmasinda biiyiik 6neme sahip oldugu kabul edil-
mektedir. Fonlar, SPK tarafindan cikarilan Teblig’de
detayli olarak diizenlenmis olup, fonun amaci yerine
getirilirken yatirimeilarin korunmasi adina, kurucular
ve yoneticilerin Teblig’deki kurallara uymasi zorunlu
tutulmus ve ayrica fonun yonetimi SPK’'nin denetimine
tabi kilinmigtir.

Tirkiye’deki yatirimlarin biiyiikk cogunlugunun gayri-
menkul sektoriinde oldugu gz 6niinde bulunduruldu-
gunda, Tiirk yatirimecilar adina fonun makul bir yatirim
araci oldugu diisliniilmektedir. Bu diisiincenin temelin-
de fonun sahip oldugu hukuki alt yap1 yer almaktadir.
Fon adina yapilacak olan yatirimlar alaninda uzman ki-
siler tarafindan yonetilmekte olup, s6z konusu iglemler
ayrica SPK tarafindan denetlenmektedir. Boylece, yati-
rimcilarin maruz kalacagy riskler asgari seviyeye indiril-
mekte ve Fona yatirim yapilmasi 6zendirilmektedir. B
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