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ABSTRACT

General loan contracts have emerged as a re-
sult of the effort to create a uniform contract
which includes all the services offered by the
banks and meets all the needs of the banks.
In order to prevent unfair results arising from
such uniform contracts which thereby grant
broader rights to, inter alia, the banks, it has
been aimed by the legislature to provide pro-
tection to the counterparty by comprehen-
sively regulating the concept of general trans-
action conditions in the laws. The provisions
which have been prepared by the drafting
party beforehand to ensure their application in
numerous similar contracts in the future and

OZET

Bankalarin tim ihtiyaclarina cevap veren ve
bankalar tarafindan sunulan tim hizmetleri
kapsayan tek tip sdzlesme olusturma cabasi
sonucunda genel kredi sozlesmeleri ortaya
cikmistir. Bu sekilde bankalara da genis hak-
lar taniyan tip sozlesmelerin sebep oldugu
adaletsizlikleri 6nlemek adina, kanun koyucu
tarafindan mevzuatimizda genel islem kosulu
kavramina detayl yer verilerek, s¢zlesmenin
diger tarafina koruma saglanmasi amaclan-
mistir. Bir soézlesme vyapilirken dizenleyen
tarafin, ileride cok sayida benzer sézlesme-
de kullanmak amaciyla, dnceden, tek basina
hazirlayarak karsi tarafa sundugu stzlesme
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submitted to the counterparty are referred to
as the general transaction conditions. It has
thus been regulated to impose various sanc-
tions on such provisions, particularly the one
that subjects them ‘to be deemed unwritten. It
is clear that the provisions of the general loan
contracts must also be analyzed under the
scope of the concept of general transaction
conditions.

KEYWORDS: General loan contract, gen-
eral transaction conditions, unilateral termi-
nation right, cash loan, non-cash loan, loan
agreement, loan for consumption, current ac-
count credit.

I. INTRODUCTION

HE CONCEPT OF GENERAL TRANSACTION CONDITI-
ons that existed in Western legal systems for
almost a hundred years had only took place in
the Law on Consumers’ Protection numbered
4077 in our country, until the Turkish Code of
Obligations numbered 6098' (“TCO”) came

into force. Though, the concept of general transaction
conditions being applied solely to the consumer con-
tracts had been deemed a deficiency. Following the en-
try into force of the TCO in 2012, the general provisions
regarding general transaction conditions have entered
into our legal system and become applicable to all private
law contracts. General loan contracts, which are typical
private law contracts when the parties and the content of
such contracts are considered, are also covered by provi-
sions relating to general transaction conditions.

Many provisions of general loan contracts which are
unilaterally prepared by the banks and which impose
heavily unfavourable terms on the customer appear to
contain the elements stipulated for general transaction
conditions in the TCO. Resulting from the consideration
of a provision as a general transaction condition, several
sanctions including to be deemed unwritten may come
up. For this reason, the provision which is alleged to be
a general transaction condition needs to be scrutinized
extensively within the framework of the elements intro-
duced by law and the doctrine. In this respect, it is possi-
ble to say that many of the provisions in the general loan
contracts are in need of such an evaluation.

hitkdamleri genel islem kosullaridir. Bu unsurla-
rl tastyan sozlesme hukimlerine iliskin, basta
‘vazlmamis sayllma’ olmak Uizere cesitli yapti-
rimlar uygulanmasi éngorulmustdr. Genel kredi
sozlesmelerinde yer alan htktmlerin de genel
islem kosulu kavrami kapsaminda denetime
tabi olmasi gerektigi aciktir.

ANAHTAR KELIMELER: Genel kredi soz-
lesmesi, genel islem kosulu, tek tarafli fesih
hakki, nakdi kredi, gayri nakdi kredi, karz akdi,
tketim 6dUncu, cari hesap kredisi

1. GiRIS

ATILI HUKUK SiSTEMLERINDE YAKLASIK YUZ YIL-

dir mevcut olan genel islem kosulu kav-

ramu iilkemizde, 6098 sayili Tiirk Borclar

Kanununun' (“TBK”) yiiriirliige girmesine

kadar sadece 4077 sayil1 Tiiketicinin Korun-

mas1 Hakkinda Kanun’da yer almaktaydi.
Ancak genel islem kosullarimin sadece tiiketici s6zleg-
meleri bakimindan uygulama alani bulmasi, bir eksik-
lik olarak degerlendirilmekteydi. 2012 yilinda TBK’nin
yiiriirliige girmesinin ardindan, genel islem kosullarina
iligkin genel hiiktimler hukuk sistemimize girmis ve tiim
6zel hukuk s6zlesmeleri bakimindan uygulanabilir hale
gelmistir. Hem sozlesmenin taraflar1 hem de s6zlegme-
nin icerigi ele alindiginda tipik bir 6zel hukuk s6zlesme-
si olan genel kredi s6zlesmeleri, genel islem kosullarina
iligkin hiikiimler kapsaminda yer almaktadir.

Bankalar tarafindan tek tarafli olarak hazirlanan ve miis-
terialeyhine agir hiikiimler iceren genel kredi s6zlesme-
lerindeki pek ¢ok hitkmiin, TBK’da genel islem kogullar:
icin 6ngoriilen unsurlar biiyiik oranda ihtiva ettigi go-
rillmektedir. Bir hiikmiin genel islem kogulu olarak de-
gerlendirilmesi sonucunda, yazilmamisg say1lma da dahil
olmak tizere cesitli yaptirimlar giindeme gelebilecek-
tir. Bu nedenle, genel islem kosulu oldugu ileri siiriilen
hiitkmiin gerek kanun gerekse doktrin tarafindan ortaya
konan unsurlar cercevesinde etraflica irdelenmesi ge-
rekmektedir. Bu dogrultuda, genel kredi s6zlesmelerin-
de yer alan pek ¢ok hiikmiin boyle bir degerlendirmeye
muhtac oldugunu sdylemek miimkiindiir.
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In this study, primarily, the concept of general transac-
tion conditions and its elements will be discussed. Af-
terwards, the nature of general loan contracts will be
evaluated and the provisions granting to the banks the
opportunities to unilaterally terminate the general loan
contract will be examined. In the last chapter, unilateral
termination clauses will be evaluated within the frame-
work of the opinions on the nature of general loan con-
tracts and the validity of such provisions based on the
contract types will be analyzed in the light of the doc-
trine and the decisions of the Court of Cassation.

Il. CONCEPT OF THE GENERAL TRANSACTION
CONDITION

A. Definition and Elements
InparagraphlofArticle 20 of the TCO, the general trans-

action conditions are defined as “the provisions which
are prepared by the drafting party beforehand, in order to

Bu calismada, oncelikle genel islem kogulu kavrami
ve unsurlar1 ele alinacaktir. Devaminda genel kredi
sozlesmelerinin niteligine iligkin degerlendirmelerde
bulunulacak ve bankalara, genel kredi s6zlesmelerini
tek tarafl fesih imkani veren maddeler incelenecektir.
Son béliimde ise genel kredi s6zlesmelerinin niteligine
iligkin ortaya konan goriisler cercevesinde tek tarafl
fesih maddeleri degerlendirilecek ve s6zlesme tiirleri-
ne gore bu maddelerin gecerlili§i hem doktrin hem de
Yargitay kararlari 15181nda analiz edilecektir.

Il. GENEL iSLEM KOSULU KAVRAMI
A. Tanim ve Unsurlan

TBK'nin 20. maddesinin 1. fikrasinda genel islem ko-
sullar1 “bir sozlesme yapilirken diizenleyenin, ileride ¢ok
sayidaki benzer sézlesmede kullanmak amaciyla, énce-
den, tek bagina hazirlayarak karst tarafa sundugu séz-
lesme hiikiimleri” seklinde tamimlanmaktadir. Kanuni
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use themin a number of similar contracts in the future and
submitted to the counter party, when entering into a con-
tract”. Although the legal definition is in this manner, it
is seen that different definitions have been made for the
general transaction conditions in the doctrine. For in-
stance, in a more comprehensive definition, the general
transaction conditions are expressed as “contract terms
which are unilaterally prepared in a general and abstract
manner in order to constitute the content of numerous
contracts of the same type to be made in the future and on
which one of the parties depend and wishes to include in
the content of the contract without any negotiation” 2

At this stage, the definitions of general transaction
conditions in Western legal systems should also be re-
viewed. Indeed, in some decisions of the Court of Cassa-
tion regarding general transaction conditions, especial-
ly in those that were given before the the TCO entered
into force, it can be seen that the references on the sub-
jectwere made to Western legal systems such as German

tanim bu sekilde olsa da, doktrinde genel islem kogulla-
r1 icin farkh tanimlamalar da yapildig: goriilmektedir.
Ornegin, daha kapsamli bir tanimda genel islem kosul-
lar1, “gelecekte yapilacak ayni tiirdeki ¢ok sayida s6z-
lesmenin icerigini olusturmak iizere, énceden tek yanl
olarak genel ve soyut bicimde hazirlanan ve s6zlesmenin
kurulugsunda taraflardan birinin dayandigi, gériisiilme-
den sozlesmenin icerigine dahil olmasint istedigi sézles-
me kosullart” seklinde ifade edilmektedir.

Bu noktada genel islem kosullarina iligkin Batilh hu-
kuk sistemlerindeki tanimlamalari da incelemek ye-
rinde olacaktir. Zira Yargitay’in genel islem kogullar
ile ilgili baz1 kararlarinda, 6zellikle TBK’nin yiiriirliige
girmesinden 6nceki kararlarda, Alman ve isvicre Hu-
kuku gibi Bat1 kokenli hukuk sistemlerine atif yapildigi
goriilmektedir.® Bu cercevede, 6rnegin Alman Mede-
ni Kanunu'nda genel islem kogullarinin tanimlanma
sekline bakildiginda, “genel islem sartlari, sozlesmenin
bir tarafimin (kullanicinin - kullananin) diger tarafina,
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and Swiss law.? In this context, for instance as far as the
definition of the general transaction conditions in the
German Civil Code is considered, it will be understood
that a narrow range definition is preferred which reads
as follows: “the general transaction conditions are the
contractual conditions which are pre-formulated for nu-
merous contracts and which are submitted by one party of
the contract (user of the general transaction conditions) to
the other party in the course of forming a contract”*

As it is understood from the definitions given by the
law and the doctrine, such provisions have to bear some
elements in order to refer to the existence of general
transaction conditions. These elements may be listed as
three items:® (i) Unilateral preparation, (ii) Contempla-
tion prior to the formation of the individual contract,
and (iii) Contemplation in a general manner to apply in
more than one contractual relationship. These elements
are separately explained below.

1. Unilateral Preparation

In order to refer to the existence of general transaction
conditions in a contract, the provisions must be unilat-
erally prepared. By the term of ‘unilateral’, it is meant
that the opposing party is not involved in the prepara-
tion of the contract.® Otherwise, the parties will negoti-
ate the provisions of the contract and such provisions
will not be considered as general transaction conditions.
In other words, if the terms of the contract are sepa-
rately negotiated and discussed between the parties, the
presence of general transaction conditions will not be
argued.” In this context, it is possible to say that many
provisions in general loan contracts are prepared uni-
laterally without being negotiated.

2. Contemplation Prior to the Formation of the
Individual Contract

A contract being prepared beforehand by the drawer in-
dicates that the contract is not prepared for a concrete
contractual relationship. In other words, the party us-
ing the general transaction conditions is not in an ef-
fort to form a contract specifically for an existing legal
relationship. On the contrary, all possibilities of the le-
gal transactions to be conducted in the future have been
taken into consideration and the drafting party secured
himself in every respect. For this reason, framework
contracts, such as general loan contracts, include provi-
sions which are irrelevant to the present legal relation-

s6zlesmenin kurulusu sirasinda sundugu, c¢ok sayida
s6zlesme icin onceden formiile edilmis s6zlesme sartla-
ridir’* seklinde dar kapsamli bir tanimin tercih edildigi
goriiliir.

Gerek kanunlarda gerekse doktrinde yapilan tanimlar-
dan da anlagilacag: tizere, bir s6zlesmede genel islem
kogullarinin varhigindan séz edilebilmesi i¢in, s6z ko-
nusu hiikiimlerin bazi unsurlar1 barindirmasi gerek-
mektedir. Bu unsurlar1 ii¢ madde halinde siralamak
miimkiindiir:® (i) Tek tarafh olarak hazirlanmis olma,
(ii) Soézlesmenin kurulmasindan énce diizenlenme ve
(iii) Birden fazla s6zlesme iligkisinde kullanilmak tize-
re genel nitelikli olarak diizenlenme. Asagida bu unsur-
lar ayr1 ayr1 aciklanmaktadir.

1. Tek Tarafh Olarak Hazirlanmis Olma

Bir sozlesmede genel islem kogullarinin varhigindan
bahsedilebilmesi icin, s6z konusu hiikiimlerin tek ta-
rafli olarak hazirlanmis olmasi gerekmektedir. Tek
tarafli ifadesi ile kastedilen, s6zlegsmenin hazirlanmasi
agsamasinda kars: tarafin yer almamasidir.® Aksi hal-
de, s6zlesme hiikiimleri izerinde taraflarin miizakere
etmesi s6z konusu olacaktir ve s6z konusu hiikiimler
genel islem kosulu olmaktan cikacaktir. Bagka bir ifa-
deyle, sozlesme sartlar1 taraflar arasinda ayr1 ayri ele
alinarak goriisme ve tartisma konusu yapilmigsa genel
islem kogullarinin varhigindan s6z edilemeyecektir.” Bu
baglamda genel kredi s6zlesmelerinde yer alan pek cok
hiitkmiin miizakere edilmeden tek tarafl olarak hazir-
lanmig oldugunu séylemek miimkiindiir.

2. Sézlesmenin Kurulmasindan Once
Diizenlenme

Bir sozlesmenin 6nceden hazirlanmig olmasi o sozles-
menin, somut bir sézlesme iligkisi icin hazirlanmamig
oldugunu gosterir niteliktedir. Bagka bir ifadeyle, genel
islem kogullarini kullanan taraf, mevcut bir hukuki ilis-
kiye mahsus bir sozlesme viicuda getirme gayretinde
degildir. Aksine, gelecekte gerceklestirilecek hukuki is-
leme dair biitiin olasiliklar diisiiniilmekte ve s6zlesmeyi
diizenleyen taraf, her konuda kendisini giivence altina
almaktadir. Bu nedenledir ki, genel kredi sdzlesmesi gibi
cerceve sozlesmelerde, mevcut hukuki iligkiyle ilgisi bu-
lunmayan hiikiimler de yer almaktadir. Zira bankalar
kredi ile ilgili sunduklar1 hizmetlerin biitiiniinii kapsa-
yan tek tip bir s6zlesme olugturup, her tiirlii kredi isle-
mini bu s6zlesmeler aracilifiyla gerceklestirmektedir.
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ship. Likewise, banks form a uniform contract cover-
ing all of their services and carry out all kinds of credit
transactions through these contracts. For this reason,
the preparation of the general transaction conditions
beforehand without an existing legal relationship is also
applicable for general loan contracts.

3. Contemplation in a General Manner to Apply
in More Than One Contractual Relationship

The general transaction conditions are abstract provi-
sions addressing to the entire potential target group for
the contractual relationship in the future, regardless of
the concrete case. For this reason, it is seen that the par-
ty drawing up the contract uses general provisions in or-
der to assure a certain standard in the contracts. In other
words, the “general” nature of the general transaction
conditions means the counterparty of the contract is not
named and the conditions have been prepared without
considering a particular person.® Correspondingly, it ap-
pears that there are general provisions in general loan
contracts which will have the same results, regardless of
who the counterparty of the contract is.

As a natural consequence of the elements discussed
above, the general transaction conditions are drafted to
be used in similar contracts to be executed in the future.
In other words, the unilateral and beforehand prepara-
tion and hence standardization of contracts will result
in application of provisions qualified as general transac-
tion conditions to numerous similar legal transactions.
Of course, the general transaction conditions prepared
for such purpose may not have been actually used in
those similar contracts. However, the essential point
here is that the general transaction conditions bear the
“purpose” of being used in numerous similar contracts
and to contain necessary provisions to serve this pur-

Bu nedenle genel islem kosullarinin mevcut bir hukuki
iligki olmaksizin 6nceden hazirlanmis olmas: hususu
genel kredi sézlesmeleri icin de gecerlidir.

3. Birden Fazla Sézlesme iliskisinde Kullaniimak
Uzere Genel Nitelikli Olarak Diizenlenme

Genel islem kogullari, somut olaydan bagimsiz olarak,
gelecekte sozlesme iligkisine girilmesi muhtemel hedef
kitlenin tamamina hitap eden soyut hiikiimlerdir. Bu
nedenle s6zlesme diizenleyen taraflarin, sézlesmeler-
de belli bir standard: saglamak adina genel hiikiimlere
bagvurduklar: goriilmektedir. Diger bir anlatimla ge-
nel iglem sartlarinin “genel” niteligi, sézlesmenin diger
tarafinin belirli olmamasini, belirli bir kisi goz 6niine
alinmadan gartlarin 6nceden diizenlenmis olmasin
ifade etmektedir.® Buna paralel olarak, genel kredi s6z-
lesmelerinde, sdzlesmenin karg: tarafina bakilmaksizin
ayni sonucu doguracak genel hiikiimler bulundugu go-
riillmektedir.

Bu asamaya kadar lizerinde durulan unsurlarin dogal bir
sonucu olarak genel islem kogullari, ileride akdedilecek
benzer sézlesmelerde de kullanilmak {izere diizenlen-
mektedir. Bagka bir ifadeyle s6zlesmelerin énceden tek
tarafli olarak hazirlanmasi ve standartlagsmasi, genel
islem kosulu niteligindeki hiikiimlerin benzer hukuki
islemlere de uygulanmasi sonucunu dogurmaktadir. El-
bette bu amacla hazirlanan genel islem kogullari, benzer
sozlesmelerde fiilen kullamilmamis olabilir. Ancak bura-
da 6nemli olan, genel islem gartlarinin ileride ¢ok sayida
benzer sézlesmede kullanilma “amaci1” tagimasi ve bu
amaca hizmet etmek tizere gerekli hiikiimleri ihtiva et-
mesidir.’ Benzer gekilde, bir genel islem kosulunun ile-
rideki s6zlesmelerde birebir ayni ifadelerle kullanilmasi
gerekliligi de bulunmamaktadir. Bu dogrultuda TBK’nin
20. maddesinin 2. fikrasinda “Ayni amagla diizenlenen

1Turkish Code of Obligations (TCO), Official Gazette
(0G) dated 04.02.2011 and numbered 27836.

2 Adem Yelmen, Tiirk Borclar Kanunu'na Gore
Genel islem Sartlari, Ankara 2014, p. 47.

3 The Court of Cassation, 3rd Civil Chamber (CC),
dated 02.06.1998, numbered E. 1998/4263,

K. 1998/6098.

4 Yelmen, p. 48; BGB 8. 305/(1).

5 For the views which prefers a clasification based
on four items please see: Yelmen, p. 52; Sinem
Camet, Genel Islem Kosullari, Master Thesis, Istanbul

Commerce University, Institute of Social Sciences,
Istanbul 2014, p. 9.

6 Mustafa Arikan, “6098 Sayli Tiirk Borclar
Kanunu'nda Genel islem Kosullart’, Prof. Dr. Cevdet
Yavuz'a Armagan, Istanbul 2012, Ed. 2, p. 70.

7 Selahattin Sulhi Tekinay/ Sermet Akman/
Haluk Burcuoglu/ Atilla Altop, Borclar Hukuku
Genel Hikiimler, Ed. 7, Istanbul 1993, p. 157.

8 Nihat Yavuz, “Genel Islem Sartlarinin Tanimi,
Yorumu ve Denetlenmesi”, Yarg Dergisi, V. 25,
Jan. - Apr. 1999, N. 1-2, p. 572.

9 Yelmen, p. 55.

10 Ahmet M. Kilicoglu, Borglar Hukuku, Genel
Hiikiimler, Ed. 17, Ankara 2013, p. 119; M. Kemal
0guzman/ M. Turgut Oz, Borclar Hukuku

Genel Hitkiimler, V. 1, Ed. 16, Istanbul 2016, p. 165;
Mehmet Akcaal, “Borclar Kanununun Genel islem
Kosullarina Dair Hikiimleri Hakkinda Bir Inceleme”,
Gazi Universitesi Hukuk Fakiiltesi Dergisi, V. XVIII, N. 1,
Ankara 2014, p. 56; Mehmet Ayan, Borclar Hukuku
Genel Hiikiimler, Ed. 7, Konya 2012, p. 150;

ARTICLETTER|SUMMER 2017



pose.® Similarly, there is no necessity for a general trans-
action condition to be used with the same wording in
future contracts. In this respect, paragraph 2 of Article
20 of the TCO states that “The texts of contracts prepared
for the same purpose being not identical does not prevent
the provisions of these contracts to be considered as gen-
eral transaction conditions”. By this means, the drafting
parties are not allowed to hold themselves somewhat
immunized from the control of a general transaction
condition, by making minor changes.

B. Control of General Transaction Conditions

Under Article 21 of the TCO, inclusion of those general
transaction conditions that serve against the counter-
party’s interests in the scope of the contract depends on
informing the other party expressly about the presence
of such terms and providing opportunity to learn the
content of such terms by drafting party and acceptance
of such terms by counter party. Otherwise it is possible
for the general transaction conditions to be deemed as
not written. Correspondingly, according to the second
paragraph of the same article, the general transaction
conditions which are unfamiliar to the nature of the
contract and the characteristic of the business will also
be deemed unwritten.

As to what is meant with the phrase of being deemed
unwritten, the prevailing doctrine view in Turkish law
suggests that it was meant to refer to the sanction of
non-existence.”” On the other hand, the reasoning of Ar-
ticle 25 of TCO explains that “There is no doubt that the
adverse party of the contract may enjoy the respective pro-
vision.” It can be observed that Article 25 has no explicit
reference to the phrase of ‘being deemed unwritten’, al-
though such article also covers the general transaction
conditions that cannot be claimed against the client.

sézlesmelerin metinlerinin 6zdes olmamasi, bu sézlesme-
lerin icerdigi hiikiimlerin, genel islem kosulu sayilmasini
engellemez” hitkmii yer alir. Bu sayede, sézlesme diizen-
leyen taraflarin kiiciik degisiklikler yapmak suretiyle
genel islem kosulu denetiminden kurtulmalar1 engel-
lenmisgtir.

B. Genel islem Kosullarinin Denetlenmesi

TBK’nin 21. maddesi uyarinca kars1 tarafin menfaatine
aykiri genel islem kogullarinin s6zlesmenin kapsamina
girmesi, s6zlesmenin yapilmasi sirasinda diizenleyenin
kars tarafa, bu kosullarin varligs hakkinda acikca bilgi
verip bunlarin igerigini 6grenme imkam saglamasina
ve kargi tarafin da bu kogullar1 kabul etmesine baghdir.
Aksi takdirde genel islem kosullarinin yazilmamaisg sayil-
mas1 s0z konusudur. Buna paralel olarak ayni maddenin
ikinci fikrasina gore, s6zlesmenin niteligine ve igin 6zel-
ligine yabanci olan genel islem kogullar1 da, yazilmamisg
sayilacaktir.

Yazilmamig sayilmaile kast edilenin ne oldugu konusun-
da Tiirk doktrinindeki hakim goriis, bunun yokluk yap-
tirimi oldugu yoniindedir.'” Diger yandan, TBK’nin 25.
maddesinin gerekcesinde, “Sozlesmenin diger tarafinin
ise, s6z konusu hiikiimden yararlanabileceginde duraksa-
ma yoktur...” aciklamasina yer verildigi goriilmektedir.
Zira 25. madde de miigteriye kars: ileri siiriilemeyecek
genel islem kosullarim icerdigi halde ‘yazilmamus sa-
yilma’ ibaresinin acikca kullanilmadig1 gézlemlenmek-
tedir. Saymn Seza Reisoglu bu husustaki goriisiinii; “

Yazilmamug sayilma genel islem kogullaruin hiikiimsiiz
oldugu, sézlesmede hi¢ dikkate alinmayacagr anlamina
geldiginden yanilticidir. Zira sézlesme maddeleri ge-
cersiz olmayip, sadece sézlesmenin karst tarafina
(miisteriye) karst ileri siiriilememektedir.” seklinde
beyan etmistir." Dolayisiyla genel islem kosullarina tabi

1Tirk Borglar Kanunu (TBK), 04.02.2011 tarihli ve
27836 sayil Resmi Gazete (RG).

2 Adem Yelmen, Tiirk Borclar Kanunu'na Gore
Genel islem Sartlari, Ankara 2014, . 47.

3 Yargitay 3. Hukuk Dairesi (HD), T. 02.06.1998, E.
1998/4263, K. 1998/6098.

4 Yelmen, s. 48; BGB §. 305/(1).

5 Dortli bir siniflandirmayi tercih eden gérisler igin
|iitfen bkz. Yelmen, s. 52; Sinem Camci,

Genel Islem Kosullart, Yiksek Lisans Tezi,

istanbul Ticaret Universitesi Sosyal Bilimler

Enstitiisi, Istanbul 2014, s. 9.

6 Mustafa Arikan, “6098 Sayili Tirk Borclar
Kanunu'nda Genel islem Kosullart”, Prof. Dr. Cevdet
Yavuz'a Armagan, Istanbul 2012, 2. Bast, s. 70.

7 Selahattin Sulhi Tekinay/ Sermet Akman/
Haluk Burcuoglu/ Atilla Altop, Borclar Hukuku
Genel Hikiimler, 7. Basl, Istanbul 1993, s. 157.

8 Nihat Yavuz, “Genel Islem Sartlarinin Tanim,
Yorumu ve Denetlenmesi”, Yargi Dergisi, C. 25, Ocak
- Nisan 1999, S. 1-2, 5. 572.

9 Yelmen, s. 55.

10 Ahmet M. Kilicoglu, Borclar Hukuku, Genel
Hiikiimler, 17. Basi, Ankara 2013, s. 119; M. Kemal
0guzman/ M. Turgut 0z, Borclar Hukuku Genel
Hukiimler, C. 1, 16. Bast, Istanbul 2016, s. 165;
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Ankara 2014, S. 1, s. 56; Mehmet Ayan, Borclar
Hukuk Genel Hikimler, 7. Basi, Konya 2012, s. 150;
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In fact, Seza Reisoglu submits her opinion on this sub-
ject as follows; “The phrase of being deemed unwritten
is a deceptive one, since it means invalidity of those gen-
eral transaction conditions and disregard thereof within
the contract. Indeed, the respective contract provi-
sions are not actually invalid; however, they cannot
be asserted against the adverse party (client) of the
contract.”" Accordingly, it may be assessed that the
contract provisions that includes general transaction
conditions are not resulted in non-existence; but they
are of the nature that may be applied and enjoyed by the
adverse party only.

Following the determination that the general transac-
tion conditions taking place in the contract are accept-
able to be within the scope of the contract (operation
control), the interpretation control and content control
will come up. Pursuant to Article 23 of the TCO, in the
event that a provision under the general transaction
conditions is not clear and understandable or has more
than one meaning, such provision should be interpreted
against drafting party and in favour of the other party.
The approach of interpretation which is based on the
principle of trust is also in compliance with Western
legal systems. Likewise, the principle of interpretation
against drafting party is also adopted by German law
with regards to general transaction conditions.'

The content control of general transaction conditions is
conducted within the scope of Articles 24 and 25 of the
TCO.Itis envisaged by the unilateral amendment prohi-
bition stipulated in Article 24 that the provisions which
empowers the drafting party to unilaterally amend
the contract terms or to impose new provisions will be
deemed unwritten. As a second type of content control,
in Article 25, it is stipulated that the provisions which
are to the detriment of the other party or which aggra-
vate the position of the other party in amanner contrary
to the good-faith principle cannot be placed among gen-
eral transaction conditions. Accordingly, in the event of
determining that a provision contrary to the good faith
principle within the scope of Article 2 of the Turkish
Civil Code® is present in the general transaction condi-
tions, such provision shall be deemed invalid. The type
of invalidity is partial nullity. For this reason, general
transaction conditions other than the ones which are
determined to be invalid, remains valid.**

This is generally the case with the regulations and doc-
trines regarding the general transaction conditions. In

sozlesme hiikiimlerinin tamamen yokluk yaptirimi ile
degil ve fakat salt szlesmenin kars: tarafinca bagvurula-
bilecek ve yararlanilabilecek nitelikte oldugu da deger-
lendirilebilecektir.

Sozlesme metninde yer alan genel islem kogullarinin
sozlesme kapsaminda oldugunun tespit edilmesinin
(ytiriirliikk denetiminin) ardindan, yorum denetimi ve
icerik denetimi giindeme gelecektir. TBK’nin 23. mad-
desi uyarinca genel islem kogullarinda yer alan bir hiik-
miin acik ve anlagilir olmamasi veya birden cok anlama
gelmesi halinde bu hiikmiin, diizenleyenin aleyhine
ve kargi tarafin lehine yorumlanmas: gerekmektedir.
Yorumlamayla ilgili olarak giiven ilkesinin temel alin-
dig1 bu yaklagim, Bat1 hukuk sistemleriyle de uyum-
ludur. Zira genel islem kosullariyla ilgili olarak Alman
Hukuku'nda da kullanan aleyhine yorum ilkesi benim-
senmigtir.'?

Genel islem kogullarinin icerik denetimi, TBK’nin 24 ve
25. maddeleri cercevesinde yapilmaktadir. 24. maddede
diizenlenen tek tarafli degistirme yasagiyla s6zlesme-
yi diizenleyen tarafa s6zlesme hiikiimlerini tek tarafl
olarak degistirme ya da yeni diizenleme getirme yetkisi
veren kayitlarin yazilmamis sayilacagi dngoriilmiistiir.
Icerik denetiminin ikinci bir tiirii olarak ise 25. mad-
dede, diiriistliik kurallarina aykir1 olarak, kars: tarafin
aleyhine veya onun durumunu agirlagtirici nitelikte
hiikiimlerin genel islem kogullarina konulamayacag:
diizenlenmistir. Buna gore Tiirk Medeni Kanunu'nun'
2. maddesi cercevesinde diiriistlitk kuralina aykir1 bir
hitkmiin genel islem kogullar1 arasinda yer aldiginin
tespit edilmesi halinde s6z konusu hiikiim gecersiz sa-
yilacaktir. Buradaki gecersizligin tiirii, kismi kesin hii-
kiimstizliiktiir. Bu sebeple, gecersiz olduklar1 sonucuna
varilanlar disindaki genel islem kosullar: gecerliliklerini
korurlar.**

Genel islem kogullari ile ilgili olarak kanundaki diizen-
lemeler ve doktrindeki goriigler genel olarak bu sekilde-
dir. Bubaglamda, genel kredi sdzlesmelerinde tek tarafl
fesih hakki veren maddelerin degerlendirilmesinden
once, genel kredi s6zlesmelerinin niteligi ve hukuk sis-
temimizdeki yerini incelemek yerinde olacaktur.

lll. GENEL KREDi SOZLESMELERININ NIiTELiGI

Giintimiizde bankalar tarafindan sunulan hizmet ce-
sitliliginin artti1 goriilmektedir. Buna bagh olarak, her
bir hizmete iligkin 6zel hiikiimler olugturulmakta ve bu
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this context, it will be appropriate to examine the nature
of the general loan contract and its position in our legal
system before evaluating unilateral termination clauses.

lil. THE NATURE OF THE GENERAL LOAN CON-
TRACTS

Nowadays, the diversity of the services offered by the
banks seems to increase. Accordingly, specific provi-
sions are drafted for each service and these provisions
are added to general loan contracts. It is known that the
effort to create a uniform contract which meets all the
needs of the bank results in the execution of broad-range
general loan contracts. Although the service provided by
the bank through general loan contracts is, in the most
general expression, a loan disbursement service; the
nature of the contract varies due to the change of the
characteristic performance of the contract, namely the
way of extending a loan. In today’s banking system, it is
known that there are tens of loan types classified by dif-

hiikiimler genel kredi s6zlesmelerine eklenmektedir.
Bankanin biitiin ihtiyaclarina cevap veren tek tip bir
sozlesme olusturma cabasi sonucunda, olduk¢a genis
hacimli genel kredi s6zlesmelerinin imzalanmakta ol-
dugu bilinmektedir. Genel kredi s6zlesmeleri vasitasiyla
banka tarafindan sunulan hizmet en genel ifadeyle kredi
kullandirma hizmeti olsa da, s6zlesmenin karakteristik
edimin yani kredinin kullandirilma biciminin degis-
mesiyle birlikte sdzlesmenin niteligi de degismektedir.
Giinlimiiz bankacilik sisteminde, farkl acilardan simif-
landirilmig onlarca kredi tiirii oldugu bilinmektedir.
Ancak diger kredi tiirlerine nazaran cari hesap kredisi
niteligindeki krediler ve karz akdi niteligindeki krediler
daha yaygindir.

A. Cari Hesap So6zlesmesi Goriisii
Tiirk Ticaret Kanununun'® 89 ve devami maddelerinde

diizenlenmis olan cari hesap s6zlesmesinin bir kredi is-
lemine uyarlanmasi neticesinde ortaya ¢ikan kredi tiirii
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ferent aspects. However, the ones which operate as cur-
rent account loans and those that are in the form of loan
for consumption contracts are more commonly applied
loans, compared to the other types.

A. Current Account Contract View

The type of loan that emerges as a result of adapting
the current account agreement which is regulated in
Article 89 and subsequent articles of the Turkish Com-
mercial Code®® (“I'CC”) to a loan transaction is referred
as debtor current account credit, in practice. The debtor
current account credit can be defined as a loan which
is provided within a certain limit and which allows the
borrower, differently from the fixed-term loan, to take
out as much money as he wishes - within limits - and in
return of such freedom of the borrower, the bank has the
chance to cease the loan at any time at its own discretion
and apply interest thereto at varying rates.® In this type
of loan, the customer can use loan at different times,

G354
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uygulamada borg¢lu cari hesap kredisi olarak adlandiril-
maktadir. Borclu cari hesap kredisi, kredi bor¢lusuna
belli bir limit dahilinde kullandirilan, sabit vadeli para
odiinciinden farkli olarak miisteriye - limit dahilinde -
diledigi miktarda para cekme imkan saglayan ve miis-
terinin bu serbestisine kargilik bankanin da krediyi
diledigi zaman kesme ve ayrica degisen oranlarda faiz
yliriitme olanaginin bulundugu® bir kredi olarak tamim-
lanabilir. Bu kredi tiiriinde miisteri farklhh zamanlarda
kredi kullanabilmekte, 6deme yapabilmekte ve dilerse
6deme yaptig1 tutarlar tekrar kredi olarak kullanabil-
mektedir. Bu nedenle bu kredi tiirii rotatif kredi olarak
da adlandirilmaktadir.” Doktrinde bu kredi tiiriiniin bir
carihesap s6zlesmesi olarak kabul edilip edilmemesi ko-
nusunda goriis ayriliklar: bulunmaktadir. Zira bir kredi
sozlesmesinin cari hesap s6zlesmesi olarak nitelendiril-
mesi neticesinde, sézlesmeye uygulanacak kanun hii-
kiimleri degisebilecektir.

Bir goriise gore banka uygulamasinda siiresiz cari hesap

ARTICLETTER|SUMMER 2017



make repayments, and re-use the amounts it has paid
as loan. For this reason, this type of loan is also called as
revolving credit.”” There are disagreements on the doc-
trine whether this loan type should be accepted as a cur-
rent account contract. Yet, as a result of a loan contract
to be qualified as a current account contract, the provi-
sions of law to be applied to the contract may change.

According to an opinion, in the banking practice it is
possible to make an indefinite current account contract
and give the power to the bank to make the debt due
by terminating the contract at will.'® The termination
power referred hereto is based on the notice of termina-
tion, which is defined under Article 98 of the TCC and is
one of the events of termination of the current account
contract. According to another view in the same aspect,
under the loan for consumption contract, when the bor-
rower repays the borrowed amount, the loan for con-
sumption terminates. However, under the credits that
operate as current account, the borrower can draw the
money it has paid numerous times provided that such
remains within the limits of the loan extended.” For
these reasons, it is argued that the current account pro-
visions in TCC can be applied to the credits that operate
as current accounts.

According to the contrary view, when the functions and
elements of the current account contract are examined,
it is understood that the credits that operate as current
account are not in the nature of current account con-
tracts.? In other words, the general loan contract which
is executed for the current account loan does not con-
tain the elements of a current account contract. Moreo-
ver, it is seen that the Court of Cassation has also made
decisions stating that the loan contracts in the form of
current account are deemed to have been the loan for
consumption contracts.?

B. Loan for Consumption Contract View

Crediting transaction, which is expressed as lending
money in the most basic sense, is qualified as a loan for
consumption contract with this aspect.?> Likewise, the
loan for consumption contract is defined as “a contract
in which the lender transfer some money or something
that can be consumed to the borrower and the borrower
undertakes to give such thing back in the same amount
and quality” in Article 386 of TCO. In a loan relation-
ship, the bank’s basic obligation is to transfer the mon-
ey’s ownership, while the borrower’s basic obligation

sozlesmesi yapilmasi ve bankaya, diledigi anda sozles-
meyi feshederek alacagi muaccel kilma yetkisi tanin-
masi s6z konusudur.’® Burada sozii edilen fesih yetkisi,
TTK’nin 98. maddesinde sayilan ve cari hesap s6zlegme-
sinin sona erme hallerinden biri olan fesih ihbarina da-
yanmaktadir. Ayni dogrultuda bir diger goriise gore de,
karz s6zlesmesinde 6diing alan, 6diing aldig1 paray: geri
6dediginde karz akdi sona ermekte ancak cari hesap sek-
linde igleyen kredi iligkilerinde limit icinde kalmak sar-
tiyla 6diing alan, 6dedigi paray: tekraren ve bircok defa
cekebilmektedir."” Bu ve benzeri gerekcelerle cari hesap
seklinde isleyen kredilere, TTK’daki cari hesap hiikiim-
lerinin uygulanabilecegi savunulmaktadir.

Karsgit goriige gore ise, cari hesap s6zlesmesinin islevleri
ve unsurlari incelendiginde, cari hesap seklinde isleyen
kredilerin cari hesap s6zlesmesi niteliginde olmadig:
anlasilmaktadir.*® Bagka bir ifadeyle, cari hesap kredisi
icin akdedilen genel kredi s6zlesmesi cari hesap sozleg-
mesinin unsurlarini barindirmamaktadir. Ayrica, Yargi-
tay tarafindan da cari hesap seklindeki kredi s6zlesme-
lerinin karz akdi niteliginde oldugunu belirten kararlar
verildigi goriilmektedir.?

B. Karz Akdi Goriisii

En temel anlamda para 6diincii olarak ifade edilen kredi
verme iglemi, bu yoniiyle bir karz akdi (tiiketim 6diincii
sozlesmesi) olarak nitelendirilmektedir.?* Zirakarz akdi,
TBK’nin 386. maddesinde “Odiing verenin, bir miktar pa-
rayt ya da tiiketilebilen bir seyi odiin¢ alana devretmeyi,
ddiing alanmin da ayni nitelik ve miktarda seyi geri verme-
yi lstlendigi sézlesme” seklinde tanimlanmaktadir. Bir
kredi iligkisinde, karz akdinin kanuni tanimina uygun
olarak, bankanin temel borcu paranin miilkiyetinin dev-
ri iken, 6diin¢ alanin temel borcu ise belirli bir zaman
sonra parayl1 geri vermektir. Buna ek olarak, Yargitay ka-
rarlar1 ve diger gerekgceler ile genel kredi sdzlesmesinin
karz akdi oldugu goriisii savunulmaktadir. Ancak kredi
tlirlerinin cesitliligi géz 6niinde bulunduruldugunda,
genel kredi s6zlesmelerinin sadece karz akdi olarak ni-
telendirilmesi miimkiin gériinmemektedir. Zira 6diing
sozlesmesinde, 6diin¢ veren para veya misli bir seyi
odiing alana gecici olarak verme borcu altina girmektey-
ken, kredi agma sozlesmesinde taraflarin yiikiimliiliik-
leri ¢ok daha fazla ve daha niteliklidir. Odiing sézlesmesi
goriisii, nakdi kredi diginda kalan kefalet, garanti, aval
gibi gayri nakdi krediler ile iskonto islemlerini acikla-
makta yetersiz kalmakta ve bu islemleri kapsam diginda
birakmaktadir.?
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is to repay the money after a certain time, in line with
the legal definition of a loan for consumption contract.
In addition, by the decisions of the Court of Cassation
and other grounds, it is argued that the general loan
contract is a loan for consumption contract. However,
when the diversity of loan types is considered, it seems
unlikely to qualify general loan contracts solely as loan
for consumption contracts. Whereas the lender under-
takes to lend money or something else temporarily to
the borrower in a loan for consumption contract, the
obligations of the parties in the loan contract are nu-
merous and more qualitative. The loan for consumption
contract view is inadequate to clarify the transactions
other than the cash loan such as non-cash loans namely
surety, guarantee, Aval and the discount transactions
and said view leaves such transactions out of the scope.*

In this framework, if a general loan contract is qualified
as a loan for consumption contract, as per Article 392 of
the TCO, it can be decided that the loan will be due by the
demand of the lender. Within this context, the power of
the bank to unilaterally terminate the general loan con-
tract and cause the repayment become due and payable,
pursuant to the said article will be discussed in the fol-
lowing sections.

C. Other Views

Due to the nature of the service provided by the bank un-
der general loan contracts, there are some cases where
the current account contract view and the loan for con-
sumption contract view fail short to explain the type of
loan. For example, non-cashloans can be extended based
on either of the said two types of contracts. However, ac-
cording to the types of non-cash loans, additional obli-
gations are imposed on the parties and the provisions
of the law related to the above-mentioned opinions are
insufficient to regulate such multi-faceted relations.
For instance, a letter of credit loan, which is a type of
non-cash loan, establishes a proxy relationship between
the bank and the borrower as well as a credit relation-
ship.?* Likewise, the letter of credit is a payment instru-
ment bearing the nature of a remittance order.?® When,
as another kind of non-cash loan, letters of guarantee
are concerned, it has gained certainty by the decision of
decisions on the unification of conflicting judgments of
the Court of Cassation® that the letter of guarantee of
the bank is qualified as a guarantee contract for the third
party, namely the addressee.?”

Bu cercevede bir genel kredi s6zlesmesi karz akdi olarak
nitelendirilirse, TBK’nin 392. maddesi uyarinca, 6diin¢
verenin talebiyle borcun muaccel hale gelecegi kararlas-
tinlabilecektir. Bu baglamda, bankanin genel kredi s6z-
lesmesini tek taraflh feshetme ve borcu muaccel kilma
yetkisi, bu madde ekseninde ilerleyen boliimlerde ele
alinacaktir.

C. Diger Gériisler

Genel kredi s6zlegmelerinin kargiliginda banka tarafin-
dan sunulan hizmetin niteligine gore, cari hesap s6zles-
mesi ve karz akdi goriislerinin yetersiz kaldig1 durumlar
meveuttur. Ornegin gayri nakdi krediler, bu iki sozleg-
me tiirtinden herhangi birine dayanarak verilebilirler.
Ancak gayri nakdi kredilerin tiirlerine gore taraflara
ilave yiikiimliiliikler getirilmekte ve yukarida aciklanan
goriiglere iligkin kanun hiikiimleri, bu tarz cok yonlii
iligkileri diizenlemekte yetersiz kalmaktadir. Ornegin
bir gayri nakdi kredi tiirii olan akreditif kredisi, banka
ile kredi alan arasinda kredi iligkisi kurmanin yaninda
vekalet iligkisi de kurmaktadir.?* Zira akreditif, havale
emri® niteligi tagiyan bir 6deme aracidir. Bir diger gayri
nakdi kredi tiirii olarak teminat mektuplari ele alinacak
olursa, banka teminat mektuplarimin {iciincii kisi yani
muhatap bakimindan garanti s6zlesmesi niteliginde ol-
dugu Yargitay igtihadl Birlestirme Karar1* ile kesinlik
kazanmigtir.*’

Yukarida sayilanlarin disinda, doktrinde genel kredi
sozlesmelerine iligkin, karz vaadi sozlesmesi, karma
sozlesme, cok asamal1 sui generis sézlesme ve is gérme
sozlesmesi gibi nitelendirmeler yapildig: da goriilmek-
tedir. Ornegin is gorme sozlesmesi goriisiine gore kredi
sozlesmeleri, bankalardan belli bir tutara kadar nakdi
veya gayri nakdi kredi kullanma yetkisini de taniyan
bankacilikla ilgili bir ig gérme sozlesmesidir.*® Bu go-
riis, genel kredi s6zlesmesinin hukuki niteli§ine getir-
digi yaklasim bakimindan genel kredi sézlesmesinin,
TBK’nin vekalete iligkin 6zel hiikiimlerine tabi oldugu-
nu ileri siirmektedir.*® Bu goriigler cercevesinde, genel
kredi s6zlesmelerinin niteligi ile ilgili kesin bir yargiya
varilmasi miimkiin goriinmemektedir.

IV. GENEL KREDI sﬁzLESM_ELERiNDE
BANKALARIN SOZLESMEYi SONA
ERDIRMEYE iLiSKiN HAKLARI

Giintimiizde bankalar tarafindan kullamilmakta olan
genel kredi s6zlesmelerinin tamami, bankalara genis
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Apart from the above, it is also seen in the doctrine that
general loan contracts are qualified in other manners
such as the promise of loan for consumption contract,
the mixed contract, the multi-stage sui generis contract
and the service agreement, concerning. For example,
according to the service agreement view, loan contracts
are banking-related service contracts that also grant the
power to use cash or non-cash loans from banks up to
a certain amount.? This view suggests that the general
loan contract is subject to the special provisions of the
TCOregarding proxy, in terms of its approach to the legal
nature of the general loan contract.?’ In the framework
of these views, it does not seem possible to make a defi-
nite judgment on the nature of general loan contracts.

IV. RIGHTS OF BANKS REGARDING TO THE
TERMINATION OF THE CONTRACT UNDER
GENERAL LOAN CONTRACTS

All of the general loan contracts currently used by banks
contain unilateral provisions that grant broader powers
to the bank. Although such provisions vary from bank to

yetkiler taniyan tek tarafli hitkiimler barindirmaktadir.
Bu tiir hitkiimler bankadan bankaya farklilik gosterse
de, tiim genel kredi s6zlesmelerinde bankanin tek tarafl
fesih hakkini diizenleyen hiikiimlerin yer aldig1 goriil-
mektedir. Bankalara, sézlesmeyi tek tarafli olarak fes-
hetme ve borcu muaccel kilma yetkisi veren bu hiikiim,
genel kredi sozlesmelerinin en tartigmal hiikiimlerin-
den biri olarak nitelendirilebilir. S6z konusu hiikiimler,
kimi zaman bankalara dogrudan fesih yetkisi verecek
sekilde kaleme alinmaktadir. Baz: s6zlesmelerde ise fe-
sih olmaksizin bankalarin borcu muaccel hale getirme-
sine veya dolayli yoldan s6zlesmeyi etkisiz kilmasina
olanak saglayacak maddeler bulunmaktadir. Bankalarin
s6z konusu haklari ii¢ alt baglik halinde incelenecektir.

A. Sézlesmeyi Feshetme Hakki

Bankalar, sozlesmelerde acikca sakh tuttuklar: fesih
hakki sayesinde, risklere kars1 kendilerini giivence alt1-
na almaktadirlar. Uygulamada kredinin geri ¢agrilmasi
olarak adlandirilan sistemde bankalar, herhangi bir siire
kisitlamasiyla bagh olmadan ve hicbir s6zlesmesel yap-
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bank, it appears that provisions regulating the unilateral
right of termination of the bank are included in all gen-
eralloan contracts. This provision which gives the banks
the power to terminate the contract unilaterally and to
cause the repayment become due and payable can be
considered as one of the most controversial provisions
of general loan contracts. Sometimes such provisions
are drafted in a manner to provide the bank with a direct
right of termination. On the other hand, in some other
contracts, there are provisions which allow banks to
cause the repayment become due and payable without
termination or to inactivate the contract. The said rights
of the banks will be examined in three subheadings.

A. The Right to Terminate the Contract

The banks secure themselves against risks through the
right of termination which they explicitly reserve in the
contracts. In the system which is called the recall of the
loan in practice, the banks may terminate the loan rela-
tionship without being bound by any time constraints
and incurring any contractual sanction. Along with the
recall of the loan, the debt becomes due. Although the
use of this right is often linked to certain conditions
based on the formation of the clause, it is often seen that
banks tend to equip themselves with an unlimited ter-
mination power. Further in some contracts, it appears
that there are provisions as to the waiver of the debtor
of his right of objection to the termination. The valid-
ity of such provisions according to the way of the given
termination right shall be examined in the next section;
however, assuming that these provisions are valid, the
loan repayment, along with all secondary rights arising
therefrom will become due and payable upon termina-

tirrma maruz kalmadan kredi iligkisini sona erdirebil-
mektedir. Kredinin geri ¢cagrilmasiyla birlikte kredi bor-
cu muaccel hale gelmektedir. Maddenin diizenlenme
sekline bagl olarak kimi zaman bu hakkin kullanilmasi
bazi sartlara baglanmis olsa da, cogunlukla bankalarin
kendilerini simirsiz bir fesih yetkisiyle donatma egili-
minde olduklar: gériilmektedir. Hatta baz1 s6zlesmeler-
defesihileilgili olarak bor¢lunun tiim itiraz haklarindan
feragat ettigine dair hiikiimlerin yer aldig1 gériilmekte-
dir. Fesih hakkinin verilis sekline gore s6z konusu hiik-
miin gecerliligi bir sonraki baglikta incelenecek olmakla
birlikte, bu maddelerin gecerli oldugu varsayimi altinda,
fesih ile birlikte kredi borcu ve biitiin ferileri muaccel
hale gelmektedir. Ayrica muacceliyet tarihinden itiba-
ren, muaccel olan tutarin tamam tizerinden bankanin
temerriit faizi talep edebilecegi de unutulmamalidir.

B. Borcu Muaccel Kilma Haklki

Baz1 genel kredi sozlesmelerinde, s6zlesme iligkisi sona
erdirilmeden borcun muaccel hale getirilmesine iligkin
hiikiimler yer aldig1 gériilmektedir. Bagka bir ifadeyle
bankalar, borcun olagan vadesinden 6nce 6denmesini
talep etse yahut cari hesab1 keserek bakiye tutar: mu-
accel kilsa dahi, taraflar arasindaki s6zlesme iligkisinin
devam edecegi diizenlenmektedir. Cari hesap seklinde
isleyen kredilerde kredi kullanan taraf, kendisine tani-
nan limit dahilinde birden ¢ok defa para cekip yatirma
imkanina sahip oldugundan®® bu sekilde akdedilmig bir
genel kredi s6zlegmesinin, borcun 6denmesinden son-
ra da yiiriirlitkte kalmasi olagan goriilebilir. Ancak geri
O0denen tutarlarin tekrar kredi olarak kullamilamadig:
spot/vadeli kredi tiiriinde (yukaridaki aciklamalarimiz
cercevesinde karz akdi olarak nitelendirilen krediler ge-
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Ankara 2012, p. 370.

19 Yalein, p. 26.
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Istanbul 2016, p. 77.

21The Court of Cassation General Civil Assembly,
dated 20.10.1978, numbered E.1977/11-213, K.1978/856;
The Court of Cassation 19th CC, dated 26.06.1997,
numered E.1997/4575, K.1997/6637.

22 Heinrich Honsell, Schweizerisches
Obligationenrecht Besonderer Teil, 3. Aufl., Bern 1995
cited from Fahrettin Aral, Borclar Hukuku Ozel Borc
fliskileri, Ed. 5, Ankara 2003, p. 136,

23 Giirses, p. 44.

24 Vahit Dogan, Uluslararasi Ticarette Odeme Araci
Olarak Akreditif, Ed. 3, Ankara 2012, p. 88.

25 Dogan, p. 29.

26 The Court of Cassation, Joint Chambers, dated
11.06.1969, numbered 1969/4 E., 1969/6 K.

27 Akin Ekici/ Nihayet Durukanoglu,
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Teminat Mektuplari, Istanbul 2016, p. 43.

28 Giirses, p.59

29 Yalein, p. 35.

30 Sener Akyol, “Banka Sozlesmeleri”, Ord. Prof.
Dr. Kemalettin Birsen'e Armagan, Istanbul 2001, p. 91
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tion. It should also be noted that, starting from the due
date, the bank will have the right to claim a default inter-
est over the entire amount that became due accordingly.

B. The Right to Cause the Repayment
Become Due

In some general loan contracts, it is seen that provisions
regarding making the debt due without terminating the
contractual relationship take place. In other words, even
if the banks cause the repayment become due by ceas-
ing the current account or demand the repayment be-
fore its agreed due date from the borrower, the contract
stipulates that the contractual relationship between the
parties will continue. Since the borrower is able to repay
and draw multiple times within the limit granted in cur-
rent account credits,* it may be accepted as usual that
a general loan contract executed in this manner to re-
main in force after the repayment. However, in the spot
/ term loans (the loans which are qualified as a loan for
consumption contract are generally spot/term loans) in
which the repayments cannot be drawn again as loan, it
is pointless to continue the contractual relationship af-
ter the repayment of debts. In the loan for consumption
contract, the contractual relationship between the par-
ties terminates when the borrowed money is returned.®
We are of the opinion that there is no point to maintain
a contractual relationship where the parties no longer
have any obligation to each other. In addition, Court of
Cassation stated in a decision that ceasing the current
account subject to aloan contract would mean termina-
tion of the contract.

nellikle spot/vadeli kredilerdir), borcun 6denmesinden
sonra sozlesme iligkisinin devam etmesi anlamsizdir.
Zirakarz akdinde alinan para 6diing verene iade edilince
taraflar arasindaki s6zlegsme iligkisi son bulmaktadir.®
Taraflarin birbirlerine kars1 hicbir edim yiikiimliigii
kalmamis olan bir s6zlesme iligkisini ayakta tutmanin
pratikte bir yarar1 olmadig1 kanaatindeyiz. Bunlara ek
olarak Yargitay bir kararinda, kredi s6zlesmesine bagh
hesabin kat edilmesinin, s6zlesmenin feshi anlamina
geldigini belirtmektedir.*

C. ifanin Talep Edilebilirligini Ortadan Kaldiran
Diger Haklar

Genel kredi s6zlesmelerinde sikca goriilen bazi hiikiim-
ler bankalara dogrudan fesih hakki vermemekle birlikte,
bankalar s6z konusu hiikiimlere dayanarak kredi kul-
landirma yiikiimliiliigiinii ifa etmekten kacinabilmek-
tedir. Ornek vermek gerekirse, genel kredi sozlesmele-
rinde bankalara, kredi limitleri {izerinde tasarruf yetkisi
taninmaktadir. Bu yetki cercevesinde bankalar, hicbir
hakli nedene dayanmak zorunda olmaksizin kredi limi-
tini tamamen veya kismen iptal etme hakkina sahiptir.
Bu gibi durumlarda her ne kadar sézlesme yliriirliikte
olsa da kredi alan, bankadan edimlerin ifasini talep ede-
meyecektir. Bankanin bahsi gecen hakkim kullanmasi
halinde, s6zlegsme sone ermemekte ancak uygulanabilir-
ligi ortadan kalkmaktadir. Bu nedenle, bu tarz hitkiimle-
rin de genel islem kogullar1 bakimindan icerik denetimi-
ne tabi oldugu ve yazilmamig sayillma yaptirimina maruz
kalabilecekleri diistiniilmektedir.
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12 Akcaal, s. 60'dan naklen, Schulze / Schulte-
Nélke, BGB §. 305 ¢ Rn. 4.
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C. Other Rights Removing the Claimability of the
Performance

While some of the provisions commonly seen in general
loan contracts do not grant the direct right of termina-
tion to the banks, the banks may avoid its obligation of
lending money by such provisions. For instance, in gen-
eralloan contracts, the power of disposition over the loan
limits is granted to the banks. Within the scope of such
power, banks have the right to cancel the limit partly or
wholly without being obliged to ground it on a just cause.
In such cases, the debtor shall not demand the perfor-
mance of the obligations from the bank even though the
contract is still in force. In the event that the bank exer-
cises the said right, the contract will not be terminated
but the applicability of it will be suspended. For this rea-
son, it may be argued that such terms are also subject to
control in terms of general transaction conditions and
could be subject to sanction of being deemed unwritten.

V. EVALUATION OF THE RIGHT OF UNILATERAL
TERMINATION

The provisions regulating the right of unilateral termi-
nation will be examined under two headings according

V. TEK TARAFLI FESiH HAKKININ DEGERLENDI-
RILMESI

Bankalarin tek tarafli fesih hakkini diizenleyen hiikiim-
ler diizenlenme sekillerine gore; hakh nedenle fesih ve
kosulsuz fesih olmak {izere iki ana baghk altinda ince-
lenecek olup, s6z konusu hiikiimlerin ilgili genel kredi
sozlesmesinin niteligine gore ve genel islem kosullar
cercevesinde gecerlilikleri ayrica degerlendirilecektir.

A. Hakli Nedenle Fesih

Bankalara tek tarafli fesih hakki veren hiikiimlerin ge-
nel kredi sézlesmelerinin ¢cogunda mevcut oldugu bi-
linmekle birlikte, baz1 sézlesmelerde bu hakkin kulla-
nilmasinin birtakim sartlara baglandig: goriilmektedir.
Bu tarz hiikiimler uyarinca, piyasadaki dalgalanmalar,
borclunun mali durumunun bozulmasi, sézlesmesel
yikiimliiliiklerin yerine getirilmemesi ve bunun gibi
oldukea genis kapsaml kaleme alinmig pek cok kosul-
dan herhangi birinin gerceklesmesi durumunda banka,
sozlesmeyi feshetme ve borcu muaccel kilma hakkina
sahip olmaktadir. Hatta kimi zaman, bu gartlardan bi-
rinin gerceklesmesiyle kredinin kendilig§inden muaccel
hale gelecegi ve borclunun temerriide diismiis sayila-
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to the manner in which they are stipulated: rightful ter-
mination and unconditional termination. Also, validity
of such provisions will be separately evaluated in terms
of the nature of the general loan contracts and within
the framework of general transaction conditions.

A. Rightful Termination

Although it is known that the provisions granting the
right of unilateral termination to the banks are present
in most of general loan contracts, the use of such right is
held conditional upon several terms in some of the con-
tracts. Pursuant to such provisions, the banks will have
the right to terminate the contract and cause the debtbe-
come due and payable in the event of a fluctuation in the
market, deterioration of the debtor’s financial situation,
failure of performance of contractual obligations or oc-
currence of such other condition, which conditions are
drafted rather comprehensively. In fact sometimes, pro-
visions stating that the debt will automatically become
due and the debtor will be deemed in default upon the
occurrence of one of the said condition are placed in con-
tracts. The purpose behind such provisions are explained
as to enable the banks to take precautions against sudden
changes and negativities which may occur in the national
economy, or in the debtor’s financial situation or ability
to pay; and to survive the contractual bond when neces-
sary.*® Within this context, it will be appropriate to make
an evaluation based on each type of the loan to be used
and the nature of the general loan contract.

Accordingly, should a general loan contract for a credit
that operates as current account be assessed; the provi-
sions which are unfamiliar to the nature of the contract
and the characteristic of the business will be deemed un-
written as per the second paragraph of Article 21 of the
TCO. Within this framework, it has been envisaged that
the other provisions of such general loan contract that
are related to other types of loans should be deemed un-
written. The contract, with the remaining terms, should
be approached from the perspective of the special pro-
visions of TCC regarding current account contracts and
such provisions should be applied by analogy.** Within
this context, as per paragraph 1/(b) of Article 98 of the
TCC, unless the terms of the current account contract is
specifically agreed thereon, it will be terminated via no-
tice of a party to another. In a world where the contract
can be terminated upon the termination notice of a paty
without it being subject to any other condition, it should
be naturally possible to terminate it also by cause.

cagl yoniinde hiikiimler soézlesmelere koyulmaktadir.
Genel kredi s6zlesmelerinde bu tarz diizenlemelere
yer verilmesinin nedeni ise, belirsiz siireli akdedilen bir
genel kredi s6zlesmesinde kredi kullanan tarafin mali
durumu, 6deme giicii veya lilkenin ekonomik sartlarin-
da meydana gelebilecek ani degisiklik ve olumsuzluklar
karsisinda bankaya tedbir alma imkani saglamak ve ge-
rektiginde bankanin s6z konusu akdi bagliliktan kur-
tulabilmesini saglamak olarak ifade edilmektedir.*® Bu
baglamda kullanilan kredinin tiiriine ve genel kredi s6z-
lesmesinin niteligine gore bir degerlendirme yapmak
yerinde olacaktir.

Bu acidan, cari hesap seklinde isleyen bir kredi i¢in im-
zalanan genel kredi s6zlesmesi ele alinacak olursa, 6n-
celikle TBK'nin genel islem kogullarina iligkin 21. mad-
desinin 2. fikras1 uyarinca, sézlesmenin niteligine ve igin
o6zelligine yabanci olan genel islem kosullar: yazilmamisg
sayilacaktir. Bu cercevede, ilgili genel kredi s6zlesme-
sinde yer alan diger kredi tiirlerine iligkin hiikiimlerin
de yazilmamisg say1lmasi gerektigi diisiiniilmektedir. Ge-
riye kalan maddelerle birlikte s6zlesme, TTK'daki cari
hesap s6zlesmesine iligkin 6zel hiikiimler ekseninde ele
alinmali ve bu hiikiimler kiyasen uygulanmalidir.®* Bu
baglamda TTK’nn 98. maddesinin 1. Fikrasinin (b) ben-
diuyarinca, cari hesap s6zlesmesi icin bir siire kararlag-
tinnlmadig takdirde taraflardan birinin fesih ihbarinda
bulunmasi ile sézlesme sona ermektedir. Hicbir kogula
tabi olmaksizin fesih ihbari ile sézlesmenin sona erdi-
rilebildigi bir durumda, belirli sartlarin gerceklesmesi
halinde evleviyetle s6zlesmenin hakli nedenle sona er-
dirilebileceginin kabulii gerekir.

Karz akdi seklinde nitelendirilen s6zlesmeler bakimin-
dan, Bor¢lar Hukuku cercevesinde hakli nedenle feshe
iligkin goriigleri incelemek gerekmektedir. Haklineden-
le fesih, diger adiyla olaganiistii fesih, taraflardan biri-
nin belirli veya belirsiz siireli borg iligkilerini, bazi hakl
sebeplerin ortaya cikmasi halinde tek tarafli irade be-
yaniyla sona erdirebilmesi anlamin ifade etmektedir.®
Mevzuatta baz: s6zlesme iligkileri icin hangi durumla-
rin hakli sebep sayilacagi miinferiden diizenlenmis olsa
da, genel bir hakh sebep tanimi bulunmamaktadir. Bu
sebeple, hukukumuzda hakli sebebin varlig: icin “ce-
kilmezlik” kavrami benimsenmig ve bir sézlesme iligki-
sinin, o s6zlesmenin taraflar1 bakimidan cekilmez bir
durum yaratmasi halinde taraflara sézlesme iligkisine
olaganiistii fesih yoluyla son verme imkaninin taninma-
s1 gerektigi ileri stirtilm{istiir.®
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Regarding the contracts qualified as loan for consump-
tion contracts, the views concerning the rightful termi-
nation under the Law of Obligation should be examined.
The rightful termination or extraordinary termination
means unilateral termination of the contractual rela-
tionships with definite or indefinite term via unilateral
declaration of the intention upon occurrence of just
causes.® Although it is explicitly regulated in law that
which situations will be deemed as a just cause for some
type contractual relationships, there is not a general
definition for the just cause. For this reason, the concept
of “unbearableness” has been adopted in our law system
which argues that, if a contractual relationship created
an unbearable situation for the parties, the right to ter-
minate by the way of extraordinary termination should
be granted to the parties.®

In our law system, in case of termination by cause, the
addressee of the notice may ask the drawer to clarify his
reason of termination. If the drawer fails to do so, the ad-
dressee may prevent the effect and consequences of ter-
mination notice by returning it. Similarly, the addressee
may claim and prove that the given reasons do not ex-
ist or are not sufficient.*” For this reason, specifying the
just causes which results in termination of the contract
becomes significant in terms of such possible disputes
which may arise after termination. In the event of a ter-
mination following the occurrence of one of the reasons
specified in the general loan contract, it will be sufficient
for the bank to state that it has grounded the termina-
tion on the relevant provision thereof. The debtor’s right
of objection will then be limited with the argument as
to whether the said circumstance causing the termina-
tion has actually occurred. For instance, if deterioration
of the debtor’s financial situation is stipulated as a just
cause for termination in a general loan contract and the
bank terminates the contract by putting forward such
reason, the debtor cannot claim that it is not a valid
reason to terminate the contract. In our opinion, the
debtor can only object to termination by claiming that
its financial situation has not been deteriorated, since
the parties had already agreed on the circumstances to
be deemed as just causes for termination in the contract.
Otherwise, in the event of termination of a contract in
which the just causes are not stipulated, the judge will
examine as to whether the circumstances constituted a
just cause within the framework of concrete case based
on his power of discretion.®® In brief, it is thought that
the rightful termination clauses of a contract which is
qualified as a loan for consumption contract should be

Hukukumuzda herhangi bir hakl sebeple sézlesmenin
feshi halinde muhatap, hak sahibinin gerekcesini acik-
lamasim talep edebilecek; herhangi bir gerekce goste-
rilmemesi halinde fesih beyanin geri cevirerek hiikiim
ve sonu¢ dogurmasina engel olabilecektir. Ayni sekilde
sonradan gosterilen sebeplerin mevcut veya yeterli ol-
madigimi da iddia ve ispat edebilecektir.’” Bu sebeple,
sozlesme icerisinde fesih hakkinin kullanilmasina se-
bebiyet verecek hakli sebeplerin sayilmis olmasi, fesih
sonrasinda dogmasi muhtemel uyusmazlhklar acisindan
6nem kazanmaktadir. S6zlesmede sayilan sebeplerden
birinin gerceklesmesini miiteakip sézlesmenin sona er-
dirilmesi durumunda, bankanin ilgili sézlesme maddesi-
ne dayandigini belirtmesi yeterli olacaktir. Kredi alanin
itiraz hakki ise sadece feshe sebep olan olayin gercekle-
sip gerceklesmedigi ile simirh olacaktur. Ornegin genel
kredi s6zlesmesinde, kredi alanin mali durumunun bo-
zulmasi durumu banka lehine bir fesih sebebi olarak dii-
zenlenmigse ve banka bu gerekceyi ileri siirerek sozles-
meyi feshetmisse, bu durumda kredi alan bu durumun
hakli bir fesih sebebi olmadigini ileri siiremeyecektir.
Kanaatimizce kredi alan sadece mali durumunun bo-
zulmamis oldugu gerekcesiyle itirazda bulunabilecektir,
zira taraflar arasinda, sézlesmede sayilan hallerin birer
hakli fesih sebebi oldugu yoniinde mutabakat mevcut-
tur. Aksi bir durumda, yani hakli nedenlerin belirlen-
memis oldugu bir s6zlesmenin feshinde, hakim takdir
yetkisini kullanarak somut olayin sartlar1 cercevesinde
ortaya cikan olgunun hakl sebep teskil edip etmedigini
inceleyecektir.®® Ozetle, karz akdi olarak nitelendirilen
genel kredi sézlesmelerindeki hakl sebeple feshe ilis-
kin maddelerin gecerli oldugu diisiiniilmektedir. Ancak
bu halde dahi, TBK’nin 25. maddesi geregi, genel islem
kosullarina, diiriistliik kurallarina aykir1 olarak, karsi
tarafin aleyhine veya onun durumunu agirlagtirici nite-
likte hiikiimler konulamaz. Bu tarz hiikiimlerin yapti-
rimi ise 27. madde uyarinca kesin hiikiimsiizliik olarak
karsimiza cikmaktadir. Ornegin, kredi alanin bagka bir
banka ile s6zlegme iligkisi kurmasi fesih sebebi olarak
diizenlenirse, kanaatimizce bu durum sézlesme hiirri-
yetini kisitlayici nitelikte oldugundan, ilgili hitkmiin s6z
konusu kismi 27. madde uyarinca kesin hiikiimsiiz kabul
edilmelidir.

B. Kosulsuz Fesih

Genel kredi s6zlesmesi hiikiimleri icerisinde gecerliligi
en c¢ok tartigilan tek tarafh fesih hakkina iligkin diizen-
leme, kimi yazarlarca genel kredi sézlesmelerindeki en
tehlikeli hiikiim olarak gosterilmektedir.*® Gegctigimiz
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valid. However, even in this case, provisions which are
to the detriment of the other party or aggravate the posi-
tion of the other party in a manner contrary to the good
faith principle cannot be placed among general transac-
tion conditions, as per Article 25 of TCO. Sanction to be
imposed on such provisions is absolute nullity, pursuant
to Article 27 of TCO. As an example; if debtor’s entering
into a contractual relationship with another bank is stip-
ulated as a reason for termination, we are of the opinion
that such provision should be deemed null as per article
27, since it restricts the liberty to contract.

B. Unconditional Termination

The provision regarding unilateral termination right,
which is the most controversial one among the provi-
sions of the general loan contract, is considered to be
the most dangerous provision of the general loan con-
tracts.® It should be considered that, during the eco-
nomic crisis periods in recent years, recall of the loans
on the grounds of such terms triggered more the crisis
by causing the companies to deteriorate.*® For this rea-
son, the said provision should be subject to the content

yillarda ekonomik kriz dénemlerinde panik ortamin-
da, kullandirilan kredilerin bu hiikiimlere dayanilarak
geri cagirilmasinin firmalarin kétiiye gitmesine neden
olarak krizi daha da tetikledigi goz 6niinde bulundurul-
malidir.** Bunedenle s6z konusu hiikiim, genel islem ko-
sullari cercevesinde icerik denetimine tabi tutulmaldir.

Cari hesap seklinde isleyen krediler ile ilgili olarak, bu
sozlesmelerin TTK’daki cari hesap s6zlesmesi hiikiim-
lerine tabi olmasi gerektigi goriisii cercevesinde, bir 6n-
ceki baglik altinda yapilan aciklamalar bu kisim icin de
gecerli olacaktir. Yani TTK'nin 98. maddesi kapsaminda,
cari hesap sozlesmesi icin bir siire kararlagtirilmadig:
takdirde taraflardan birinin fesih ihbarinda bulunmas:
ile s6zlesme sona erecek ve bakiye bor¢ muaccel hale ge-
lecektir. Ancak bu noktada, doktrinde aksi savunuluyor
olsa da, Yargitay tarafindan, cari hesap seklinde isleyen
kredilere iligkin soézlesmelerin cari hesap sézlesmesi
olarak kabul edilmedigini ve bu tiir sézlesmelerin de
karz akdi olarak nitelendirildigini bir kez daha vurgu-
lamak gerekmektedir. Bu baglamda Yargitay tarafindan
98. maddenin, bankanin tek taraflh fesih hakkinin da-
yanagi olarak goriilmedigi aciktir. Ote yandan, TBK’nin
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control within the framework of general transaction
conditions.

Regarding the credits which operate as current account,
under the view which argues such contracts should be
subject to the provisions of current account contract,
our explanations in the previous section will apply here
as well. In other words, within the scope of Article 98 of
TCC, in the event that the term of contract is not decided
in the current account contract, it shall terminate via a
termination notice of one of the parties and the balance
shall become due. At this point, although in the doctrine
some jurists allege otherwise, it should be emphasised
that contracts regarding the current account credit are
not accepted as current account contract by the Court
of Cassation and they are qualified as loan for consump-
tion contracts. Within this context, the Court of Cassa-
tion obviously does not perceive Article 98 of TCC as the
ground for unilateral termination right of the banks. On
the other hand, Article 392 of TCO regarding the loan for
consumption states as follows: “regarding the return of
the borrowed, if a certain date or a notification period is
not determined or it is not decided that the debt will be due
at the time of request, the borrower is not obliged to return
the borrowed unless six weeks have passed starting from
the first request”. As understood from the provision, in
the loan for consumption contract, it is possible to agree
that the debt will become due by the time it is requested.
However, it has been accepted in the doctrine that the
bank should grant an appropriate time to the other party
when exercising such right.*

In addition to the views arguing that the provisions
which grant the right of unconditional termination to
the bank is valid, there are some authors who argue that
such provisions are not valid for several reasons. Ac-
cording to a view, such provisions should be dealt with
the approach that “unusual and surprising reservations
are not included in the scope of the contract” in the the-
ory of general transactions conditions.*? The equivalent
of the term “unusual and surprising reservations” in the
TCO is regulated as “general transactions conditions
which are unfamiliar to the nature of the contract and
the characteristics of the business” in Article 21.** Ac-
cording to the authors who support this view, the provi-
sions regarding the bank’s ability of ceasing the account
and terminating the loan relationship at any time it
wills, without giving any reason should be deemed un-
written.**

tiiketim ddiinciine iligkin 392. maddesi su sekildedir:
“Odiinciin geri verilmesi konusunda belirli bir giin ya da
bildirim stirest veya borcun geri istendigi anda muaccel
olacagn kararlastirilmamigsa édiing alan, ilk istemden
baslayarak alti hafta ge¢gmedikge édiincti geri vermekle
yiikiimlii degildir.” Madde hitkmiinden anlagildig tizere,
karz akdinde, borcun geri istendigi anda muaccel olacagi
kararlagtirilabilmektedir. Ancak doktrinde bankanin bu
hakkini kullanirken kargi tarafa, somut olaya uygun bir
siire vermesi gerektigi kabul edilmektedir.*

Bankaya kosulsuz fesih hakki veren hiikiimlerin gecerli
oldugunu savunan goriislerin yaninda, cesitlinedenlerle
gecersiz oldugunu savunan yazarlar da bulunmaktadir.
Bir gortise gore, bu tarz hiikiimler, genel islem kosullar1
teorisindeki “alisilmadik ve sagirtici kayitlarin sézlesme
icerigine dahil olmadig1” yaklasimu ile ele alinmalidir.*?
“Ahgilmadik ve sasirtict kayitlar” ifadesinin TBK'daki
karsihig1 ise 21. maddedeki “s6zlesmenin niteligine ve
isin 6zelligine yabanci olan genel islem kosullar1” sek-
lindeki diizenlemedir.** Bu goriisii savunan yazarlara
gore kredi veren kurumun diledigi anda hi¢bir gerekce
gostermeksizin hesabi kat edecegine ve kredi iligkisine
son verecegine iliskin kogullarin yazilmamig sayilmasi
gerekmektedir.**

Tek tarafli fesih hakkinin gecersizligine iligkin bir diger
goriiste de, s6z konusu hiikiimlerin kisilik haklarindan
olan ekonomik faaliyet 6zgiirliigliniin ahlaka aykir1 de-
recede sinirlandirilmasi nedeniyle kesin hiikiimsiiz sa-
yilmas: gerektigi savunulmaktadir.** Bu goriis azinlikta
olup, cogunluk goriise gore bu tarz hiikiimler gecerlidir
ancak bankalara taninan fesih hakk: sinirlanmalidir. Bu
simirlamanin 6lciitii ise diiriistlitk kural ve hakkin ko-
tiiye kullanmilmasi yasagidir. Daha acik bir ifadeyle, ban-
ka diledigi zaman soézlesmeyi feshedebilecek olmakla
birlikte, bu hakkini kétiiye kullanmamali ve diiriistlitk
kuralina uygun hareket etmelidir.** Bu goériigse paralel
olarak Yargitay da fesih hakkinin kullanilmasinda iyi
niyet ve hakkin kétiiye kullanilmasi yasag: kriterlerini
benimsemistir.*” Cari hesap seklinde isleyen kredi s6z-
lesmelerinin feshine iliskin verilmis bu kararda, banka
tarafindan genel kredi sozlesmesinin feshedilmesi-
nin, ekonomik faaliyet 6zgiirliigiinii kisitlayici nitelik-
te olmadig: belirtilmistir. Bu ¢ercevede fesih hakkinin
TMK’nin 2. maddesindeki diiriistliik kuralinin ¢izdigi
smirlar icerisinde kullanilmasi suretiyle, kosulsuz feshe
iliskin maddelerin gecerli oldugu sonucuna ulagilmak-
tadir. Buna ek olarak, Yargitay tarafindan verilmis bagka
bir kararda, siiresiz olan kredi s6zlesmelerinin, TTK’nin
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Another view concerning the invalidity of unilateral
termination argues that the said provisions should be
deemed null since they immorally limit the freedom of
economic activity which is one of the personal rights.*
This view is in the minority and according to the view of
the majority, such provisions are valid, but the right of
termination of the banks should be limited. The crite-
rion for such limitation is the good faith and prohibition
of abuse of rights. In other words, banks may terminate
the contract whenever it wishes; however; they should
actin accordance with the good faith and not abuse their
termination right.*s In parallel with this view, the Court
of Cassation has adopted the criteria of good faith and
prohibition of abuse of rights regarding the use of termi-
nation right.*” In this decision which was given regard-
ing the termination of a general loan contract that op-
erated as a current account contract, it was stated that
the termination of the said contract was not qualified as
limitation of the liberty of economic activity. Within this
context, it has been concluded that the provisions relat-
ed to unconditional termination are valid, provided that
the right of termination is used within the limits drawn
by the good faith principle in Article 2 of the TCC. Addi-
tionally, in another decision of the Court of Cassation, it
was stated that the indefinite-term loan contracts could
be terminated pursuant to Article 18/3 of the TCC.*®

In the light of foregoing, one will conclude that the pro-
vision regarding unilateral termination by bank is valid
regardless of whether the general loan contract is quali-
fied as a current account contract or aloan for consump-
tion contract; however, the use of the said rights is in
practice limited within the framework of the good faith
principle. Otherwise, the application of such provision
will be deemed an abuse of right by the bank which will
not be protected by laws.** As a result, the termination
may be deemed invalid and the bank may be responsible
for the damages incurred by others because of the ter-
mination.®°

VI. CONCLUSION

In this study, views in doctrine and provisions regard-
ing the general transaction conditions have been ex-
amined, nature of the general loan contracts have been
discussed, the rights of banks to unilaterally terminate
the general loan contracts have been analysed and the
validity of those provisions that regulate the right of ter-
mination of the banks are evaluated in various aspects.

General transaction condition regulated in TCO are,

18/3. maddesi uyarinca taraflarca feshedilebilecegi be-
lirtilmigtir.*®

Bu bilgiler 15181nda, genel kredi s6zlesmesinin cari he-
sap sozlesmesi veya karz akdi seklinde nitelendirilme-
sine bakilmaksizin, bankanin tek tarafli feshine iligkin
hitkmiin gecerli oldugu ancak uygulamada bu hakkin
kullanimimin diiriistlitk kural cercevesinde simirlandi-
81 sonucuna ulagilmaktadir. Aksi takdirde bankanin bu
hakkimi kétiiye kullanimi korunmamaktadir.** Bunun
sonucu olarak fesih gecersiz sayilabilecek ve banka fesih
nedeniyle maruz kalinan zararlardan sorumlu olabile-
cektir.>®

V1. SONUC

Calismamiz kapsaminda genel islem kogullarina iligkin
diizenlemeler ve doktrindeki goriisler incelenmis, daha
sonra genel kredi s6zlesmelerinin niteligi tartigilmis,
bankalarin genel kredi s6zlesmesini sona erdirmeye y6-
nelik tek tarafli haklarina deginilmis ve son olarak, ban-
kalarin fesih hakkini diizenleyen maddelerin gecerliligi
farkl boyutlariyla degerlendirilmigtir.

TBK’da diizenlenen genel islem kogullari, en temel ifa-
deyle gelecekte yapilacak ayn tiirdeki cok sayida soz-
lesmenin icerigini olusturmak iizere, 6nceden tek yanh
olarak genel ve soyut bicimde hazirlanan ve sézlesme-
nin kurulusunda taraflardan birinin dayandigi, gorii-
siilmeden s6zlesmenin icerigine dahil olmasini istedigi
sozlesme kosullar: seklinde tanimlanmaktadir. Tanim-
daki unsurlar tagiyan hiikiimlerin, TBK’nin 21. maddesi
uyarinca sozlesme kapsamina girip girmedigine karar
verilmesi adina s6z konusu hiikiimler yiiriirliik deneti-
mine tabi tutulmaktadir. Ardindan, s6z konusu hiikiim-
lerin bir yaptirima tabi olup olmayacaginin tespiti i¢in
yorum denetimi ve icerik denetimi yapilmaktadir. Bu
sekilde, so6zlesme taraflar1 arasindaki dengenin korun-
mas1 amaclanmaktadir.

Genel kredi s6zlesmelerinin nitelikleri ile ilgili olarak,
genel kredi s6zlesmelerinin kredinin kullanilma sekline
nitelendirilmesi ve buna gore farkli kanun hiikiimleri-
nin uygulanmasi gerektigini savunan goriisler bulun-
maktadir. Bu cercevede carihesap seklinde igleyen kredi
sozlesmelerine, TTK’nin cari hesap sdzlesmesine iligkin
hitkiimlerin kiyasen uygulanmasi yoniinde goriisler
bulunsa da, Yargitay’in benimsedigi goriisle de uyumlu
sekilde, pratikte genel kredi s6zlesmelerinin cogunlukla
karz akdi olarak nitelendirildigi sonucuna ulagilmigtur.
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in the most basic terms, defined as contractual terms
which are unilaterally prepared in a general and abstract
manner in order to constitute the content of numerous
contracts of the same type, to be made in the future
and where one of the parties depend on and wishes to
include in the contract without having to conduct any
negotiations thereon. The provisions which bear the el-
ements in the definition are subject to operation control
in order to decide as to whether such provisions should
be deemed included in the scope of the contract, ac-
cording to Article 21 of TCO. Afterwards, interpretation
control and content control will be conducted in order
to determine if such provisions are subject to any sanc-
tion. This way, it has been aimed to protect the balance
between the parties of a contract.

When it comes to the nature of general loan agreements,
there are views which suggest to qualify the a general
loan contract based on its type in which the credit is used
and to assure application of different provisions of the
law accordingly. Within this context, it has been conclud-
ed that, from the aspect of the Court of Cassation, gen-
eral loan contracts would be qualified as the loan for con-
sumption contract in practice, whereas there are other
views which argue that the provisions of the TCC regard-
ing the current account contract should be applied to the
contracts of credits that operate as a current account.

In connection with the rights granted to the banks in
the general loan contracts, it has been understood that,
alongside the right of unilateral termination, banks
would hold other rights which have similar effects to

Genel kredi sozlesmelerinde bankalara taninan haklar-
la ilgili olarak, sozlesmeyi tek tarafli feshetme hakkinin
yanisirabankalarin, benzer sonuglar doguran bagka hak-
lara da sahip oldugu goriilmektedir. Bankanin diledigi an
hesab1 kesmesi, borcu muaccel kilmasi veya limiti iptal
etmesi neticesinde sozlesme yiiriirliikte gibi goriinse
de, sdzlesmenin ifasi talep edilemeyecektir. Ayrica, soz-
lesmelerde aksi yonde hiikiimler yer alsa da, Yargitay’in
goriisiine gore, hesabin kat edilmesi yoluyla borcun mu-
accel kilinmasi, fesih sonucunu dogurmaktadir.

Genel kredi s6zlesmelerinin banka tarafindan hakl ne-
denle feshine iligkin maddelerin gecerli oldugu sonucu-
na ulagilmistir. Ancak hiitkmiin kapsan ile ilgili olarak
genel iglem gartlar cercevesinde icerik denetimi yapil-
masl ve bazi hallerin madde kapsamindan cikarilmasi
miimkiindiir. Bankalara s6zlegmeyi kosulsuz olarak tek
tarafli feshetme hakk: veren maddeler ise tartisma ko-
nusudur. Bazi yazarlar tarafindan s6z konusu hitkiim-
lerin genel islem kosulu teorisi cercevesinde gecersiz
oldugu ileri siiriilmektedir. Bu dogrultudaki bir diger
gorils ise, gecersizligin sebebi olarak, ekonomik faaliyet
ozglrliigiiniin kisitlanmasini  gostermektedir. Ancak
Yargitay, kosulsuz fesih hakki veren maddelerin ekono-
mik faaliyetleri kisitlayici nitelikte olmadig: ve gecerli
oldugu, ancak bu hakkin diiriistlitk kurali ¢ercevesin-
de kullanilmasi gerektigi goriisiinii benimsemektedir.
Doktrindeki agirlikhi goriis de Yargitay’in bu tutumunu
destekler niteliktedir. B
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each other. As a result of bank’s ceasing the account,
causing the debt become due and payable or cancelling
the limit at any time at its discretion, the performance
of the contract will not be demanded, although it was
seemingly in force. Additionally, despite the existence of
provisions to the contrary in the contracts, causing the
debt becoming due by ceasing the account will result in
termination, according to the Court of Cassation.

It has thus been concluded that the provisions regard-
ing the rightful termination of the general loan con-
tract by banks should be in principle, valid. However it
is possible to conduct a content control under the gen-
eral transaction conditions regarding the scope of such

provision and to exclude some of the circumstances. The
provisions which grant the right of unconditional termi-
nation are, on the other hand, controversial. Some of the
authors argue that such provisions are invalid under the
theory of general transaction conditions. Another view
in this aspect points as the reason for invalidity, to the
limitation of the liberty of economic activity. However,
the Court of Cassation adopts the view that the provi-
sions which grant the right of unconditional termina-
tion are not qualified as limitation of liberty of economic
activity and they are valid, but such right should be used
within the framework of the good faith principle. The
majority of in the doctrine also supports the Court of
Cassation’s such view. B
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