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ABSTRACT

Tying contracts are such contracts with which
a person delimitates his own economic free-
dom in an unacceptable manner and becomes
dependent on the other party thereof. In our
article, German law doctrine where the most
academic studies have been conducted in this
respect, is specifically embraced and besides,
relevant decisions of German, Swiss and Turk-
ish supreme courts and the sanctions applied
to tying contracts within the scope of Turkish
Code of Obligations and Swiss Code of Obliga-
tions, the source of our legislation, are scruti-
nized as well. Additionally, the factors conduc-
ing toward a contract which is acknowledged
as a tying contract are analyzed and ultimately
different approaches in doctrine pertaining to
the legal results of tying contracts are can-
vassed hereunder.
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economic freedom, immorality

OZET

Kelepceleme sézlesmeleri, kisinin kendi eko-
nomik 6zgurligint kabul edilemeyecek dere-
cede sinirlandirdigr ve diger tarafa bagimli hale
geldigi sozlesmelerdir. Makalemizde kelepce-
leme sdzlesmelerinin - degerlendirimesinde,
bu konuda en fazla calismanin yapildigi Aiman
hukuk doktrini de ¢zellikle ele alinmis, Alman,
Isvicre ve Turk yiksek mahkemelerinin ilgili
kararlar ve kelepceleme stzlesmelerinin Ttrk
Borclar Kanunu ile kanunumuza kaynak teskil
eden Isvicre Borclar Kanunu kapsaminda tabi
olacaklari yaptirimlar incelenmistir. Bir s¢zles-
menin Kelepceleme Sozlesmesi olarak kabul
edilmesine neden olan kistaslar incelenmis ve
son olarak kelepceleme sdzlesmelerinin hukuki
sonuclart hakkinda doktrinde yer alan farkli go-
ruslere yer verilmistir.

ANAHTAR KELIMELER: Kelepceleme
sozlesmeleri, asirt yararlanma, ekonomik 6z-
gurluk, genel ahlaka aykirilik
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I. INTRODUCTION

ACH EXECUTED CONTRACT MORE OR LESS DELIMI-
tates the freedom of a person. It is also possible
to delimitate the economic activity freedom of
a party by executing a contract. Despite the
fact that delimitation of economic freedom
may be considered unlawful at first sight, mere

delimitation of economic freedom does not directly ren-

der the contract unlawful or immoral. Yet living in social

life without engaging in a legal transaction or making a

contract and accordingly managing an economic entity

without delimitating the economic freedom is not with-
in the bounds of possibility for a person. In this article,
we will analyze the issue of delimitation of economic
freedom of a person shifting to an unlawful or immoral
form, by the way of executing tying contracts. The de-
limitation of the economic freedom of a person in an
unlawful and immoral manner means the usurpation of
freedom of such person.! Accordingly, the unlawful and
immoral delimitation of the economic freedom of a per-
son will result in emanation of the state of tying and, the

contracts resulting tying in the economic freedom of a

person will be named as tying contracts.

It is stated in Article 27 of Turkish Code of Obligations
numbered 6098 (“TCO”) that the contracts executed in
breach of imperative provisions of TCO and in contra-
riety against morality, public order and personal rights
are null and void.? Accordingly, it is out of possibility for
a person to delimitate his economic freedom, forming a
part of his personal rights, in an unlawful and immoral
manner by executing a contract. Furthermore, Article
23 of Turkish Civil Code numbered 4721 (“TCC”) states
that no one can renounce his rights or unlawfully or il-
legally delimitate his freedoms.® In this context, Article
23 of TCC is applied to the state of unlawful or immoral
delimitation of the economic freedom of a person. The
delimitation of the economic freedom of a person by
infringing the above-mentioned articles means that a
person leaves himself to the other party’s wish, will and
mercy.* For instance, this situation emanates when a
person allocates his all economic life to the other party,
undertakes to buy goods only from a specific firm and
undertakes to sell only one type of good until the end
of his life.® Likewise, pursuant to the partnership agree-
ment between two partners, the undertaking of a part-
ner not to leave the other partner throughout his life
means the usurpation of the related partner’s economic
entity, activity and future by the other partner and, this

1. GiRIS

KDEDIiLEN HER SOZLESME, AZ VEYA COK Kisi 0z-

girliiglinii siirlandirmaktadir. Sézlesme

akdedilmesi ile ekonomik faaliyet 6zgiir-

liigiiniin simirlandirilmasi da miimkiindiir.

Ekonomik o6zgiirligiin  smirlandirilmig

olmasi ilk etapta hukuka aykir1 olarak ni-
telendirilebilecek olsa da, salt ekonomik 6zgiirliigiin
smirlandirilmig olmas1 sézlesmeyi dogrudan dogruya
hukuka veya ahlaka aykir1 hale getirmeyecektir. Zira
toplumsal hayatta hukuki islem veya s6zlesme yapma-
dan yagsamak ve bu dogrultuda bir kimsenin ekonomik
Ozgiirligiinii sinirlandirmadan ekonomik varligini yo6-
netmesi de imkan dahilinde degildir. isbu makalede ke-
lepceleme sozlesmeleri akdedilmek suretiyle; bir kimse-
nin ekonomik 6zgiirliigiiniin sinirlandirmasinin hukuka
veya ahlaka aykir1 bir mahiyete biiriinmesi hususu in-
celenecektir. Kiginin ekonomik 6zgiirliigiiniin hukuka
veya ahlaka aykir1 olarak smirlandirilmasi, kisinin 6z-
giirliiklerinin gasp edilmesi anlamina gelmektedir.! i§te
bu dogrultuda, kisinin ekonomik 6zgiirliigiiniin hukuka
veya ahlaka aykiri sekilde simirlandirilmasi kelepceleme
durumunun ortaya cikmasina yol acacak olup, kisinin
ekonomik 6zgiirliigliniin kelepcelenmesine yol acan
sozlesmeler de kelepceleme sézlesmeleri olarak adlan-
dirilacaktir.

6098 sayili Tiirk Bor¢lar Kanununun (“TBK”) 27. mad-
desinde, TBK’nin emredici hiikiimlerine, ahlaka, kamu
diizenine ve kisilik haklarina aykir: olarak diizenlenen
sozlesmelerin kesin hiikiimsiiz oldugu ifade edilmistir.?
Bu dogrultuda, bir kimsenin, yapmigs oldugu bir sozles-
me ile kisilik haklarinin bir parcasini olusturan ekono-
mik 6zgiirliiglinii hukuka veya ahlaka aykir1 bir sekilde
smirlandirmas1 miimkiin olmayacaktir. Ayrica, 4721
sayil1 Tiirk Medeni Kanunuw'nun (“TMK”) 23. maddesi,
kimsenin 6zgiirliiklerinden vazgecemeyecegini veya 6z-
giirliiklerini hukuka ya da ahlaka aykir1 olarak sinirlan-
diramayacagini ifade etmektedir.® Bu kapsamda, TMK
m. 23 hitkmii, kisinin ekonomik 6zgiirliigiiniin hukuka
veya ahlaka aykiri olarak sinirlandirilmasinda da uygu-
lama alani bulacaktir. Kisinin ekonomik 6zgiirligiini
ad1 gecen kanun maddelerine aykir: olarak sinirlandir-
mis olmast, kisinin kendisini s6zlegsmenin karsi tarafinin
arzusu, keyfi veya insafina birakmasi anlamina gelecek-
tir# C")rnegin, bir kimsenin sézlesme ile ekonomik émrii-
niin tamamini kargi tarafa tahsis etmesi, hayati1 boyunca
yalniz belirli bir firmadan aligveris etmeyi taahhiit, 5m-
riiniin sonuna kadar bir tek iiriin satmay1 taahhiit etme-
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state is rendered null and void because of tying.¢ Accord-
ingly, leaving one’s economic freedom to the wish, will
or mercy of the other party of the contract will prompt
the related contract to become a tying contract and this
contract will be null and void within the scope of the fac-
tors analyzed in our article.

In our article, firstly, different definitions, pertaining to
tying contracts, asserted in doctrine are adverted, and
thereafter the freedom of contract being one of the key
elements of tying contracts is analyzed in detail. After-
wards, the factors of tying contracts are analyzed and
ultimately the sanctions to which the tying contracts are
subject are interpreted.

Il. DEFINITIONS OF TYING CONTRACTS AND THE
ISSUE OF TERMINOLOGY

Tying contracts are such contracts by which the eco-
nomic freedom of a party of the contract is unduly de-
limitated in an immoral manner on the terms stipulated

sinde durum bdyledir.> Aym gsekilde iki ortak arasinda
yapilan ortaklik s6zlesmesine goére, ortaklardan birinin
digerinden hicbir zaman ayrilmayacagimin taahhiidii
kisinin ekonomik varlik, faaliyet ve geleceginin diger
ortak tarafindan gasp edilmesi olup, kelepceleme olus-
masl nedeniyle batil olacaktir.® Kisinin kendi ekonomik
ozgiirliigiinii iste bu sekilde sdzlesmenin kars tarafinin
arzusu, keyfi veya insafina birakmasi, taraflar arasindaki
sozlesmenin kelepceleme s6zlesmesi haline gelmesine
yol acacak ve bu s6zlegsme de makalemizde degerlendiri-
lecek kistaslar kapsaminda hukuki anlamda batil olarak
degerlendirilecektir.

Makalemizde, 6ncelikle kelepceleme stézlesmeleri hak-
kinda doktrinde ileri siiriilen farkl tanimlara deginile-
cek, daha sonra kelepcgeleme s6zlesmelerinin temel un-
sularindan olan sézlesme 6zgiirliigii detayl bir bicimde
incelenecektir. Devaminda kelepceleme sozlesmele-
rinin kistaslar1 incelenecek ve son olarak kelepgeleme
sozlesmelerinin tabi olacagi hukuki yaptirimlar deger-
lendirilecektir.
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therein and accordingly his economic freedom becomes
dependent on the will and wish of the other party.” The
Supreme Court stated “..it is beyond question that a
contract delimitating the economic freedom in an unac-
ceptable manner is against good morals.” regarding tying
contracts.®

There is no consensus in Turkish doctrine regarding the
name of “the tying contracts”. Different names such as
“throttling contracts”,’ “enslaving contract”,’® “garrot-
ing contract, deadlock contract”,! “mangle contract”,?
“tightly tying contract”® “tying contract™* had been

used in doctrine for tying contracts.

lil. FREEDOM OF CONTRACT AS A COMPONENT
OF TYING CONTRACTS

TCO and Swiss Code of Obligations which is the source
of TCO indigenized a system based upon the principle of
freedom of contract, regarding the determination of the
content of the contract between the parties.”

Despite the fact that freedom of contract is an essen-
tial principle of law of obligations, neither in TCO nor
in Swiss Code of Obligations constituting the source of
TCO, this principle is defined.!s The fact that there is no
clear definition regarding freedom of contract in TCO is
the very expected result of the nature of freedom of con-
tract.”” Yet, where freedom of contract is nonexistent,
the freedom of determining content of contract will not
have any meaning as well. Hence, this situation will ren-

Il. KELEPCELEME SOZLESMELERININ TANIMI
VE TERMINOLOJI SORUNU

Kelepceleme sozlesmeleri, sozlesmede kararlagtirilan
hiikiimlerden dolay1 sézlesme taraflarindan birinin,
ekonomik 6zgiirliigiiniin genel ahlaka aykir1 sayilacak
kadar asir1 derecede sinirlanmasi ve bu sebeple diger
tarafin keyfine ve inisiyatifine tabi olur hale gelmesinin
s6z konusu oldugu sézlesmelerdir.” Yargitay, kelepcele-
me sozlesmeleriicin, “..iktisadi hiirriyeti kabul edilemez
derecede stmirlayan bir akdin de ahldka ve adaba aykirili-
g1 kuskusuzdur.” ifadesini kullanmigtir.®

Tiirk doktrininde “kelepceleme s6zlesmeleri” kavrami-
nin ismi konusunda bir goriis birligi bulunmamaktadir.
Kelepceleme sézlesmeleri icin doktrinde, “bogazlama
sozlesmeleri”,” “kolelestiren soézlesme”,'”® “bogazlama
sozlesmesi, kordiiglim sézlesmesi”," “cendere sozles-
meleri”,”* “kiskivrak baglama sozlegmeleri”,"”® “kelepce-
leme s6zlesmeleri” kavramlar: kullamlmigtar.

ll. KELEPCELEME SOZLESMELERININ UNSURU
OLARAK SOZLESME 0ZGURLUGU

TBK ve TBK’ya kaynak teskil eden Isvi¢re Bor¢lar Kanu-
nu, taraflar arasinda sézlesme iceriginin belirlenmesine
iligkin olarak, s6zlesme 6zgiirliigii prensibine dayal bir
sistemi benimsemiglerdir.'

Sozlesme 6zgiirliigli bor¢lar hukukunun temel bir ilkesi
olmasinaragmen, ne TBK’da ne de TBK’ya kaynak tegkil

1Veysel Baspinar, Kisilik Hakki Acisindan
Kelepceleme Sozlesmeleri (Kelepgeleme),

Ankara Bar Journal Vol. 1, Ankara 1999, p. 18-19;
Necip Kocayusufpasaoglu/ Hiiseyin Hatemi/
Rona Serozan/ Abdiilkadir Arpaci,

Borclar Hukuku Genel Hitkiimler, Vol. 1, 4th Edition,
Istanbul 2008, p. 557-558.

2 TCO ARTICLE 27 - The contracts being contrarian
against imperative provisions in legislation, morality,
public order, personal rights or having animpossible
subject are null and void. Nullity of a part of the
provisions within a contract does not affect the
validity of other provisions. However, if it is clear
that without these provisions the contract cannot be
executed, then the whole contract becomes invalid.
3 TCC ARTICLE 23 - Nobody can renounce his
capacity to act and capacity to have rights even
partially. Nobody can renounce his freedoms or
delimitate them in defiance of law or morality. Upon

written consent it is possible to take, vaccinate
and transfer anthropogenic biological substance.
However, it cannot be asked from a person to fulfil
his obligation who undertook the covenant to give
biological substance, pecuniary and non-pecuniary
damages cannot be requested.

4 Baspinar, Kelepceleme, transfered from

p. 19, Edwin Schweingruber, Die wirtschaftlich
schwéchere Vertragspartei insbesondere nach den
allgemeinen Bestimmungen des schweizerischen
Obligationenrechtes, Bern 1930, p. 115.

5 Baspinar, Kelepceleme, p. 19.

6 Baspinar, Kelepceleme, transfered from p. 19,
Rudolf Scheuing, Der Knebelvertrag, Stuttgart
1930, p. 3.

7 Akin Unal, Kelepceleme Sézlesmeleri, Tst Edition,

Ankara 2012, p. 110.
8 Yargitay HGK., T. 20.03.1974, E. 1970/T-1053,
K. 1974/222.

9 Unal, transfered from p. 5, Ergun Ozsunay,
Gercek Kisilerin Hukuki Durumu, 5th Edition,
Istanbul 1982, p. 152.

10 Unal, transfered from p. 5, Sener Akyol,
Dirastlik Kurali ve Hakkin Kétilye Kullaniimasi
Yasagl, 2nd Edition, Istanbul 2006, p. 124.

11 Mustafa Dural/ Tufan Ogiiz, Tirk Ozel Hukuku,
Vol. 2, Kisiler Hukuku, 9th Edition,

Istanbul 2009, p. 139.

12 Unal, transfered from p. 5, Yesim Atamer,
Sézlesme Ozgﬁrlﬁgﬂpﬂn Sinirlandiriimasi Sorunu
Cercevesinde Genel Islem Sartlarinin Denetlenmesi,
2nd Edition, Istanbul 2001, p. 185.

13 Unal, transfered from p. 5, Hasan Isgiizar,
Tek Saticilik Sozlesmesi, Ankara 1989, p. 102.

14 Unal, transfered from p. 6, Veysel Baspinar,
Borc Sozlesmelerinin Kismi Butlani (Butlan),

Ankara 1998, p. 140.
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der the existence of the principle of freedom of contract
meaningless, which had been adopted as a basis in law
of obligations. It should not be forgotten that there is a
stringent bond between these two principles.'

According to the binary dissection indigenized by Turk-
ish law and German law doctrine, the freedom of having
the option whether to make a contract' and the freedom
of selecting the other party of the contract are included
in the scope of freedom of contract.?® When we move
one more step down through the related dissection, we
face the freedom of determining the content of contract.
The freedom of determining the content of contract
represents the determination of content,? amount, sub-
ject, term and type of the deeds stipulated in the con-
tract, within the bounds regulated by the legislation.?
Within the scope of this freedom, the parties of the con-
tract have the option to implement the contract types
regulated in TCO or, by modifying these types, draw
up a contract type which is not regulated in TCO. This
is called freedom of selecting the type.>® TCO regulates
the boundaries of freedom of contract and the sanctions
meant for encroachment of this freedom. In Article 27 of
TCO, said boundary is defined with the provision; “The
contracts violating personal rights, public order, morality,
imperative provisions of law or having an unfeasible sub-
Ject are null and void.” The fate of tying contracts within
the scope of TCO shall be interpreted the said provision.

Although in doctrine the view that tying contracts are
deemed invalid because they constitute a contrariety to

eden Isvicre Borclar Kanunu'nda tanimlanmamuigtir.’®
TBK’da sozlesme kurma 6zgiirliigiine dair acik bir hiik-
miin olmayisi, sézlesme 6zgiirliigiiniin dogasi itibariyle
mevcuttur.” Zira sézlesme kurma 6zgiirliigiiniin mev-
cut olmadig bir yerde, s6zlesmenin igerigini belirleme
ozglirliigliniin de bir anlami olmayacaktir ki bu durum
da borclar hukukunda temel olarak kabul edilmis olan
sozlesme 6zgiirliigii prensibinin varligini manasiz kila-
caktir. Unutulmamalidir ki, her iki ilkenin arasinda siki
bir bag bulunmaktadir.’®

Tiirk hukuku ve Alman hukuk doktrininin benimsemis
oldugu ikili tasnife gore sozlesme 6zgiirliigiiniin kapsa-
mina sozlesme yapip yapmama' ve s6zlesmenin karsi
tarafini secme 6zgiirliigii girmektedir.2° S6z konusu tas-
nifin bir alt basamagina indigimizde sdzlesme icerigini
belirleme 6zgiirliigii ile karsilagiriz. Sézlesmenin ice-
rigini belirleme 6ziirliigii kanunun belirledigi sinmirlar
icerisinde s6zlesmedeki edimlerin icerigini,* miktarini,
konusunu, siiresini ve tarzim serbestce tayin edip be-
lirlemeyi ifade eder.?® Bu 6zgiirliik kapsaminda sozles-
menin taraflar;, TBK’da diizenlenen soézlesme tiplerini
aynen uygulayabilecekleri gibi, bu sézlesme tiplerinin
bir kismim degistirerek, kanunda diizenlenmemis s6z-
lesmeler de diizenleyebileceklerdir. Bu duruma tip ser-
bestisi denilmektedir.*® TBK, sozlesme 6zgiirliigiiniin
simirlarini ve siirlarin agilmasinin miieyyidesini tek
madde icinde diizenleme yoluna gitmistir. TBK'nin 27.
maddesinde s6z konusu siirlama “Kanunun emredici
hiikiimlerine, ahldka, kamu diizenine, kisilik haklari-
na aykwurt veya konusu imkdnsiz olan sézlesmeler kesin

1Veysel Baspinar, Kisilik Hakki Acisindan
Kelepceleme Sozlesmeleri (Kelepceleme), Ankara
Barosu Degisi Sayi-1, Ankara 1999, s. 18-19;

Necip Kocayusufpasaoglu/ Hiiseyin Hatemi/
Rona Serozan/ Abdiilkadir Arpaci,

Borclar Hukuku Genel Hiikiimler, Cilt 1, 4. Baski,
istanbul 2008, s. 557-558.

2 TBK MADDE 27 - Kanunun emredici hikiimlerine,

ahlaka, kamu diizenine, kisilik haklarina aykiri veya
konusu imkansiz olan sézlesmeler kesin olarak
hikiimsiizdiir. Sézlesmenin icerdigi hitkiimlerden bir
kisminin hitkimsiiz olmasi, digerlerinin gecerliligini
etkilemez. Ancak, bu hiikiimler olmaksizin
stzlesmenin yapilmayacagi acikca anlasilirsa,
sozlesmenin tamami kesin olarak hiikimsiiz olur.

3 TMK MADDE 23 - Kimse, hak ve fiil
ehliyetlerinden kismen de olsa vazgecemez. Kimse
ozgurliklerinden vazgecemez veya onlari hukuka
ya da ahlaka aykiri olarak sinirlayamaz. Yazili riza

{izerine insan kdkenli biyolojik maddelerin alinmasi,
asllanmasi ve nakli mimkindur. Ancak, biyolojik
madde verme borcu altina girmis olandan edimini
yerine getirmesi istenemez; maddi ve manevi
tazminat isteminde bulunulamaz.

4 Baspinar, Kelepceleme, s. 19°'dan naklen,
Edwin Schweingruber, Die wirtschaftlich
schwachere Vertragspartei insbesondere nach den
allgemeinen Bestimmungen des schweizerischen
Obligationenrechtes, Bern 1930, s. 115.

5 Baspinar, Kelepceleme, s. 19.

6 Baspinar, Kelepceleme, s. 19°dan naklen,
Rudolf Scheuing, Der Knebelvertrag, Stuttgart
1930, s.3.

7 Akin Unal, Kelepceleme Stzlesmeleri, 1. Baski,
Ankara 2012, s. T10.

8 Yargitay HGK., T. 20.03.1974, E. 1970/T-1053,
K.1974/222.

9 Unal, s. 5'ten naklen, Ergun Ozsunay,

Gercek Kisilerin Hukuki Durumu, 5. Baski,

stanbul 1982, s. 152.

10 Unal, s. 5'ten naklen, Sener Akyol, Diristlik
Kurali ve Hakkin Kotiiye Kullanilmasi Yasag, 2. Baski,
istanbul 2008, s. 124.

11 Mustafa Dural/ Tufan Ogiiz, Turk Ozel Hukuku
Cilt 2, Kisiler Hukuku, 9. Baski, Istanbul 2009, s. 139.
12 Unal, s. 5'ten naklen, Yesim Atamer, Sozlesme
(Ozgirluginin Sinirlandirimasi Sorunu Cercevesinde
Genel Islem Sartlarinin Denetlenmesi, 2. Baski,
istanbul 2001, . 155. .

13 Unal s. 5'ten naklen, Hasan Isgiizar,

Tek Saticilik Sozlesmesi, Ankara 1989, s. 102.

14 Unal s. 6'dan naklen, Veysel Baspinar,

Borg Sézlesmelerinin Kismi Butlani (Butlan),

Ankara 1998, s. 140.
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public morality prevails;* firstly, other factors conducing
the definite nullity of the contracts, which are counted
within the scope of TCO should be shortly discussed. Ac-
cordingly, the nullity of the contracts within the scope of
TCO and Swiss Code of Obligations is analyzed depend-
ing on the dissection of the factors: contrariety against
imperative provisions, public order, personal rights,
public morality and the concept of impossibility.

The contrariety against the imperative provisions is the
state of breach of the legal rules that cannot be altered,
disabled by the will of the parties and must obligatorily be
abided by.* In case of execution of a contract infringing
the imperative provisions, the contract will be regarded
as invalid and the imperative provisions will be imple-
mented instead of the provisions of the contract. From
the broad perspective, it can be deduced that a contract
contrarian against the public order, at the same time,
infringes the imperative provisions of law.?” However,
in case there is no clear and concrete imperative provi-
sion, if the contract executed constitutes a contrariety

olarak hiikiimstizdiir.” ifadesi ile belirtilmigtir. Kelepce-
leme s6zlesmelerinin TBK kapsaminda akibeti de s6z
konusu hiikiim kapsaminda degerlendirilmelidir.

Doktrinde kelepceleme sozlesmelerinin genel ahlaka
aykirilik tegkil etmelerinden 6tiirii gecgersiz sayildikla-
r1 goriisii hakim olmakla beraber,?* 6ncelikle; 6zellikle
TBK kapsaminda sayilan ve sozlesmelerin kesin hiikiim-
siizliiklerine yol acan diger unsurlara kisaca deginilmesi
gerekmektedir. Bu dogrultuda, TBK ve Isvicre Borclar
Kanunu kapsaminda sézlesmelerin kesin hiikiimsiiz-
liikkleri emredici hiikiimlere, kamu diizenine, kisilik hak-
larina, ahlaka aykirilik ve imkansizlik siniflandirmasina
tabi olarak incelenecektir.

Emredici hiikiimlere aykirilik, taraflarin iradesi ile de-
gistirilemeyen, etkisiz kilmamayan ve kendisine riayet
edilmesi zorunlu olan hukuk kurallarina aykirilik hali-
dir.*® Emredici hiikiimlere aykir1 olarak s6zlesme yapil-
mas! durumunda, sézlesmenin batil olmas1 yaptirim
ile karg1 karsiya kalinir ve s6zlegsmenin hiikiimleri degil,
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against the public order; this contrariety has a different
form than that of the contrariety against the imperative
provisions.?® Swiss Federal Court considers the concept
of public order identical with the general legal order;*
and the boundaries of the concept of public order have
not been drawn in doctrine yet. To put it more gener-
ally, public order is a body of rules that individuals living
in the society must obey for the sake of the society and
the state.*® So, the contrariety of a contract against these
rules means the contrariety against the public order.

In case the contracts are executed in breach of personal
rights, designation, on an individual basis, of compo-
nents falling within the scope of personal rights is not
possible.® For this reason, all dignity rendering some-
one “a person” on a legal basis shall be regarded as fall-
ing within the scope of personal rights.*? The authority
to decide on what personal rights and the protection re-
garding personal rights do comprise belongs to the judg-
es in practice.®® The contracts abolishing or profoundly
delimitating personal rights and freedoms are null, in
other words, crippled with nullity.?* Another boundary
of the freedom of determining the content of contract is
the impossibility of the subject of contract. The impossi-
bility of the subject of contract is the impossibility of the
deed stipulated therein, objectively and abidingly, start-
ing from the date of execution of the contract.** Because
of such impossibility, the contract executed is regarded
asnull.

The contrariety of contracts against public morality is a
criterion having obscure boundaries. Yet the definition
of public morality and the conceptual reflection of pub-
lic morality on law of contracts are interpreted in differ-
ent ways in different doctrines. However, to make a defi-
nition complying with the notion embraced in Turkish
legal doctrine, the contrariety against public morality is
the contrariety against customs and etiquettes generally
adopted in a society and the notion of morality and the
public values.*® Here, based on this notion of morality
and public values, the contracts having unacceptable
provisions can be regarded as contrarian against pub-
lic morality.” In the contracts containing undertak-
ings regarding compliance some actions and behaviors
that should be a subject to the free will and choice of an
individual according to the concept of morality, such
undertakings are not contrarian against the morality
per se. However compelling an individual to fulfil such
undertaking stipulated in the contract and making this
undertaking an obligatory deed of the contract consti-

emredici hiikiimlerin kendisi uygulanir.?® Kamu diize-
nine aykiri olan bir sézlesmenin de, genis anlamda ele
alindiginda, aslinda ayni zamanda emredici kurallara
da aykirilik tegkil ettigi goriilmektedir.?” Ancak ortada
somut bir emredici hitkkmiin bulunmadig1 durumlarda,
yapilan sézlesme kamu diizenine aykirilik tegkil ediyor-
sa, kamu diizenine aykirilik, emredici kurallara aykiri-
liktan daha farkl bir yapiya kavusacaktir.?® Isvicre Fe-
deral Mahkemesi kamu diizeni kavramini, genel hukuk
diizeni kavramiyla 6zdes tutmakta olup,” kamu diizeni
kavraminin smirlar1 doktrinde henfiiz cizilememigtir.
Ancak genel olarak ifade etmek gerekirse kamu diizeni;
toplum icinde yasayan bireylerin toplum ve devlet ya-
rarina uymak zorunda olduklar1 kurallar biitiiniidiir.*
Iste sézlesmenin bu kurallara aykirihgi, kamu diizeni-
ne aykirihigl anlamina gelecektir. Sézlesmelerin kisilik
haklarina aykiri olarak tesis edilmesinde ise, kisilik hak-
kinin kapsamina giren unsurlarin teker teker belirlen-
mesi miimkiin degildir.* Bu nedenle kisiyi kisi yapan
biitiin degerlerin kisilik hakkinin kapsamina girdigini
kabul etmek gerekir.** Kisilik hakkinin ve kisilik hakki-
na bagh korumanin neleri kapsadigini belirleme yetkisi
de uygulamada hakime aittir.*® Konusu itibariyle kisilik
haklarim ve 6zgiirliikleri ortadan kaldiran ya da 6nemli
o6lciide sinirlayan sézlesmeler batil, yani butlanla sakat
olacaktir.®* Sézlesme icerigini belirleme 6zgiirligiiniin
bir diger sinir1 da sézlesme konusunun imkansizhigidir.
Sézlesme konusundaki imkansizlik, s6zlesmenin mey-
dana geldigi sirada, baglangictan itibaren objektif ve sii-
rekli olarak sdzlesme konusu edimin imkénsiz olmasi-
dir.** Bu imkansizlik sebebiyle de yapilan s6zlesme batil
olacaktir.

Sozlesmelerin genel ahldka aykir1 olmas ise, sinirlar
belirli olmayan bir dl¢iittiir. Zira genel ahlakin tanimi
ve genel ahlakin kavramsal olarak sézlesmeler hukuku
lizerine yansimasi farkli hukuk doktrinlerinde farkli
sekillerde ele alinmaktadir. Ancak, Tiirk hukuk doktri-
ninde benimsenen anlayisa uygun bir tanim yapmak ge-
rekirse, genel ahlaka aykirilik, belli bir toplumda genel
olarak kabul gérmiis adap ve gérgii kurallarina ve yine o
toplumdaki ahlak anlayisina ve deger yargilarina aykiri-
Liktir.3¢ i§te bu ahlék anlayigi ve deger yargilar: temelin-
de, kabul edilemeyecek hiikiimler iceren s6zlesmelerin
genel ahlaka aykirilik tegkil ettiklerinden bahsedebili-
riz.*” Ahlaki anlayisa gore, kisinin serbest iradesine bira-
kilmasi gereken bazi hareket tarzlarina ve/veya fiillere
uyma taahhiidiinii iceren s6zlesmelerde edimin kendisi
temelde ahlaka aykir1 olmayip, bir kimseyi o hareketi/
fiili yapmaya mecbur etmek ve bu meseleyi s6zlesme-
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tutes contrariety against the morality.®® For example,
while changing or not changing a religion, occupation
and residence will not constitute a contrariety against
public morality conceptually, undertaking to do an act/
action to this end will be null and void by virtue of being
in contrariety against the public morality.*® Contrariety
against morality may arise from the characteristics of
the deed undertaken within the contract as well as exor-
bitance of the term of the contract or the burden there-
of; and this kind of contracts constitutes tying contracts.
Oguzman stated the following regarding the manifes-
tation of contrariety against morality in contracts: “If a
contract is delimitating the economic fieedom of a party
exorbitantly, rendering a party dependent on another par-
ty’s arbitrary behaviour and creating such dependence for
an exorbitant term, it may face nullity because of being in
contrariety against public morality.”*°

As is seen, the primary element of the contract that
renders the nature “tying” for a party of the contract is
that the contract is formed and executed in a contrarian
manner against public morality. Specific to tying con-
tracts, contrariety against public morality emanates in
the unacceptable amount of delimitation of economic
and personal freedom of a party. It is not possible to
set a certain formula to detect when or in which condi-
tions the freedom is delimitated in an exorbitant man-
ner. Therefore, the contracts should be examined on a
case by case basis and the conditions should be evalu-
ated.* Having also said that the contracts delimitating

nin konusu haline getirmek genel ahlaka aykirilik tegkil
edecektir.®® Ornegin, din, meslek, ikametgah degistir-
mek veya degistirmemek kavramsal olarak genel ahlaka
aykirilik tegkil etmemekte iken, bu konularda gercekles-
tirilecek bir harekete/fiile dair taahhiitte bulunmak ise
genel ahlaka aykirilik sebebiyle gecersizdir.® Ahlaka ay-
kirilik, s6zlesme ile karsi tarafa verilen taahhiidiin nite-
liginden kaynaklanabilecegi gibi, s6zlesmenin siiresinin
veyayiikledigi yiikiin agirihgindan da kaynaklanabilir; ki
bu tip sozlesmeler de kelepgeleme sézlesmelerini olug-
turmaktadir. Oguzman ahlaka aykirihigin kelepceleme
sozlesmelerindeki tezahiiriine dair su ifadeyi kullanmig-
tir: “Bir sozlesme bir tarafin ekonomik 6zgiirliigiinii agirt
derecede kisitliyorsa, bir tarafi digerinin keyfi davranigi-
na tabi kiltyorsa ve agirt bir stirede bagllik yarattyorsa,
ahlaka aykirilik sebebiyle sozlesme hiikiimsiizliik yaptirt-
mu ile karsilagabilir*°

Iste kelepceleme soézlesmelerinin dogasini, sézlesme-
nin bir tarafi icin “kelepceleyici” hale getiren temel un-
sur da sozlesmenin temelde genel ahlaka aykir1 olarak
olusturulmas1 ve/veya uygulanmasidir. Kelepceleme
sozlesmelerinin 6zelinde, genel ahlaka aykirilik 6zel-
likle kisinin sahsi ve ekonomik ozgiirliigiiniin kabul
edilemeyecek derecede sinirlanmasinda ortaya cikar.
Ozgiirligiin hangi hallerde agir1 derecede simirlanmig
say1lip sayilamayacagin bir kural teskil edecek sekilde,
bir takim kistaslara baglayarak ¢6zmek miimkiin degil-
dir. Bu nedenle sézlesmelerin her somut olaya gore ayr1
ayr1 incelenmesi ve sartlarin degerlendirilmesi gerek-
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personal and economic freedom of an individual in an
amount unacceptable and contrarian against the public
morality are further examined within the framework of
the contrariety against personal rights, since the legal
rules protecting the personal rights take part separately
in Turkish law and Swiss law.*> Accordingly, the criteria
that have prominent roles in the emanation of tying con-
tracts which are regarded as contrarian against public
morality will be analyzed from this point of our article.

IV. THE CRITERIONS OF TYING CONTRACTS

The criterions taking ascendant parts in the formation
of tying contracts are mainly interpreted in two different
divisions. In our article, these criterions are examined
under the sections of “The Imperilment of Economic
Freedom” and “Term”. Additionally, other criterions af-
fecting the emanation of tying contracts are interpreted
beside the abovementioned sections.

A. The Imperilment of Economic Freedom

With the implementation of contracts called “tying
contracts”, a person loses his economic freedom and be-
comes dependent on the other party of the contract and
moreover transforms into a flaccid tool in the hands of
the other party.** Within the decisions of German, Swiss
and Turkish supreme courts, this issue had been stated
clearly** According to the said decisions, if the condi-
tions of a contract denotes the transfer of economic

mektedir.* Ayrica suna da deginmek gerekir ki; kiginin
sahsi ve ekonomik 6zgiirliigiinii kabul edilemeyecek ve
genel ahlaka aykirihk olusturacak boyutta siirlayan
sozlesmeler, Isvicre ve Tiirk hukuklarinda, kisilik hak-
larimi koruyan ayr1 maddeler bulunmasi sebebiyle*? ayni
zamanda Kkisilik haklarina aykirilik cercevesinde de ele
alinmaktadir. Bu dogrultuda, makalemizin devaminda,
kelepceleme sozlesmelerinin 6zellikle genel ahlaka ay-
kir1 olarak ortaya ¢cikmalarinda etkin rol oynayan 6lciit-
ler incelenecektir.

IV. KELEPCELEME SOZLESMELERININ
KISTASLARI

Kelepceleme s6zlesmelerinin olugmasinda etkin rol oy-
nayan unsurlar temelde ikiye ayrilmaktadir. Bu unsur-
lar makalemizde “Ekonomik Ozgiirliigiin Tehlike Gir-
mesi” ve “Siire” bagliklar1 altinda incelenecektir. Ayrica,
makalemizde kelepceleme s6zlesmelerinin olugmasina
etki edebilecek diger kistaslar da, ad1 gegen iki temel un-
sura ek olarak incelenecektir.

A. Ekonomik Ozgiirliigiin Tehlikeye Girmesi

Kelepceleme s6zlesmeleri olarak nitelenen sézlesme-
lerin uygulama bulmasiyla, kisi ekonomik 6zgiirliigiinii
kaybetmekte, sdzlesmenin diger tarafina bagimh hale
gelmekte ve hatta sézlesmenin diger tarafinin elinde
iradesiz bir alet haline gelmektedir.** Alman, isvi(;re ve
Tiirk yiiksek mahkemelerinin kararlarinda bu durum
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freedom of a party or render one of the parties depend-
ent on the will and wish of the other party and the term
of the contract is stipulated for a long time, then the
economic freedom of related person is regarded exorbi-
tantly delimitated. In our opinion, even if the conditions
of the contract do not cause the exorbitant delimitation
the economic freedom when considered solitarily, if the
economic freedom of a person is delimitated exorbi-
tantly when the contract is implemented as a whole, this
contract will be regarded as tying contract as well. In
conclusion, such delimitation of the economic freedom
of a person in the present case conflicts with Articles 26
and 27 of TCO, Article 23 of TCC and Article 27 of Swiss
Civil Code.* Within the decisions of German, Swiss and
Turkish supreme courts, it has been emphasized that in
case of the existence of certain components such as the
transfer or imperilment of economic freedom of a per-
son, and its nature becoming dependent on the other
party, conclusion of that contract for long term would
result in the emanation of tying contracts. If the con-
tent and/or the implementation of a contract do not put
a person under economically burdensome obligations,
only the long term of the contract does not render the
contract a tying contract.*s

Within the scope of tying contracts, the person whose
economic freedom is delimitated exorbitantly and who
becomes dependent on the other party does not have to
be areal person. In case the authorized organs of a legal
entity, within a contract executed by themselves, render
the legal entity dependent on the wish and will of the
other party of the contract or delimitate the economic
freedom of the legal entity in a contrarian manner
against public morality, the contract executed cannot
be regarded as valid and consequently a tying contract
emanates.*’

B. Term

The second crucial criterion having an ascendant role
in the formation of tying contracts is the lengthiness of
the term.*® The lengthiness of the term of a contract may
not render the contract a tying contract alone.*® This is-
sue should be examined on a case by case basis.*® Indeed,
for a contract having been executed for a long term to
be regarded as a tying contract, the economic freedom
of one of the parties has to be delimitated exorbitantly
and the related party has to become dependent on the
other party.® However, even though the lengthiness of
the term of a contract is not enough for a contract to be

acikca ifade edilmistir.** Bahsedilen kararlara gore soz-
lesmedeki hiikiimler, s6zlesmenin taraflarindan biri
icin ekonomik o6zgiirliigiin devri anlamina geliyorsa
veya taraflardan birini, digerinin keyfine tabi kiliyorsa
ve sozlegme iligkisi uzun bir siire i¢in 6ngoriilmiigse, ki-
sinin ekonomik 6zgiirliigii asir1 bicimde simirlanmig sa-
yilir. Kanimizca, sézlesmedeki hiikiimler tek baglarina
sozlesme tarafinin bu sekilde ekonomik 6zgiirligiiniin
agir1 derecede smirlanmasina yol agmasa dahi, s6zles-
menin bir biitiin olarak uygulanisinda kisinin ekonomik
ozgiirligi asir1 derecede sinirlaniyorsa; bu sdzlesme de
kelepcgeleme sozlegmesi olarak nitelendirilebilecektir.
Sonug olarak, somut durumda kiginin ekonomik 6zgiir-
liigiiniin bu sekilde sinirlanmig olmasi TBK'nin 26 ve 27.
maddeleri, TMK’nin 23. maddesi ve kaynak kanun Isvig—
re Medeni Kanunu'nun 27. maddesi ile bagdagmamak-
tadir*® Alman, isvi(;re ve Tiirk yiiksek mahkemelerinin
kararlarinda, kisinin ekonomik o&zgiirliigiiniin devri,
tehlikeye girmesi ve diger tarafa bagimh hale gelmesi
gibi unsurlarin var olmasi halinde, s6zlesmenin uzun bir
siire icin akdedilmis olmasinin kelepceleme sézlesmele-
rine sebebiyet verecegi vurgulanmistir. Bir s6zlesmenin
icerigi ve/veya uygulanmasi kisiyi ekonomik yonden
agir yiikiimliiliikler altina koymuyorsa, tek basina soz-
lesmenin uzunlugu kelepceleme s6zlesmeleri acisindan
incelenecek bir durum da yaratmayacaktir.*

Kelepceleme s6zlesmeleri kapsaminda, ekonomik 6z-
giirliigii asir1 derecede smirlanan ve ekonomik olarak
diger tarafa bagimli hale gelen kimsenin gercek kisi
olmasi zorunlulugu bulunmamaktadir. Tiizel kisiligin
yetkili organlarinin yaptiklar: s6zlesmelerle, tiizel kisi-
yi ekonomik olarak sézlesmenin diger tarafinin keyfine
tabi kilmasi veya tiizel kisinin ekonomik 6zgiirligiiniin
genel ahlaka aykir1 bir sekilde sinirlanmasi durumunda
yapilan s6zlesme gecerli olarak kabul edilemez ve kelep-
celeme sozlesmesi ortaya ¢ikmis olur.*

B. Siire

Kelepceleme sozlesmelerinin olusumunda rol oynayan
ikinci 6nemli unsur, sézlesme siiresinin uzunlugudur.*
Bir sdzlesmenin siiresinin uzun olmasi, tek bagina bir
sozlesmeyi kelepceleme sézlesmesi haline getirmeye
yetmeyebilir.** Bu durumun her somut olaya gore ayri
ayr1 degerlendirilmesi gerekmektedir.®® Gercekten de,
uzun bir siire i¢in akdedilmis olan sézlesmenin kelep-
celeme sozlesmesi niteligini kazanabilmesi icin, taraf-
lardan birinin ekonomik 6zgiirliigii asir1 derecede sinir-
lanmal ve kisi, sézlesmenin diger tarafina bagiml hale
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regarded as a tying contract, it is still a crucial trace and
criterion therefore.>

It should be crystalized that how much time is meant
when it comes to forming a tying contracts by the reason
oflong term. There is no clear legal prohibition that may
affect the validity of the contracts that are not limited
with a certain time. However, in doctrine and jurispru-
dence, these kinds of contracts are regarded as contrary
to public morality and hence invalid.*® In case of execu-
tion of a contract with a time limit but executed on along
term basis, there is no legal prohibition that may affect
the validity of the contract. Accordingly, formation of ty-
ing contracts by the reason of long term criterion shall
be subject to the type of the contract and the conditions
of the present case.** It is not possible to determine a
general term that covers all contract types in terms as
to whether the lengthiness of the term would cause a

gelmelidir.”' Bununla beraber, s6zlesmenin uzun siireye
sahip olmasi kelepceleme s6zlegmeleri acisindan tek ba-
sina yeterli olmasa da 6nemli bir karine ve kistas olarak
karsimiza ¢cikmaktadir.>

Bir sozlesmenin kelepceleme sézlesmesi tegkil edecek
anlamda uzun olmas: ile ne uzunlukta bir zaman dili-
minin kastedildigi de agikliga kavusturulmalidir. Zaman
olarak simirlandirilmamus, belli bir siire tayin edilme-
mis s6zlesmelerin gecerliligini etkileyebilecek kanun-
dan kaynaklanan bir yasak bulunmamaktadir. Bununla
beraber, doktrinde ve mahkeme ictihatlarinda bu tip
sozlesmelerin genel ahlaka aykiri ve bu nedenle de ge-
cersiz oldugu kabul edilmektedir.> Belirli bir siire tayin
edilmek suretiyle uzun siireli sézlesmelerin yapilmasi
durumunda da, sézlesmenin gecerliligini etkileyebile-
cek kanuni bir yasak bulunmamaktadir. Bu dogrultuda,
uzun siire sebebiyle kelepceleme s6zlesmeleri olugsmasi,

GSI |45




contract to become in violation of the public morality.>
Indeed, due to the terms and type of the contract, the pe-
riod of time meant with the concept of “long term” may

vary.

In the long-drawn out contracts, one of the most crucial
criterions causing the emanation of tying is that there is
no possibility to terminate the contract or this possibil-
ity is restricted significantly.® If the possibility to ter-
minate the contract within a contract is not restricted
significantly, a party of the contract has the opportunity
to be freed from such contract putting a burdensome
obligation on him and rendering him dependent on the
other party. Where such right is existent, there is no
need to invalidate the contract by the reason of tying.*

In conclusion, the long term stipulated within the con-
tract, is mainly not enough to form a tying contract

sozlesmenin tipine ve somut durumun sartlarina bagh
olacaktir.** S6zlesmede kararlagtirilan uzun siirenin ge-
nel ahlaka aykirilik raddesine ulagmasi hususunda bii-
tlin s6zlegmeleri kapsayan bicimde genel bir siire tespiti
yapmak miimkiin degildir.*® Zira s6zlegme hiikiimlerine
ve sdzlesmenin tipine gore, uzun siire kavramu ile ifade
edilmek istenen zaman dilimi degisebilecektir.

Uzun siireli sdzlesmelerde kelepcelemenin ortaya cik-
masina neden olan en 6nemli hususlardan birisi de
sozlesmenin feshi imkanimin bulunmamas: veya bu
imkanin 6nemli 6l¢iide kisitlanmasidir.*® Bir s6zlesme-
de fesih imkéani 6nemli dlciide kisitlanmamaigsa, taraf-
lardan biri kendisi i¢in agir bir yiikiimliiliik getiren ve
kendisini karg1 tarafa bagimli hale sokan sézlesmeden
kurtulma hakkina sahiptir. Béyle bir hakkin var oldugu
yerde, kelepceleme olugsmus olmasi sebebiyle s6zlesme-
nin gecersiz kilinmasina gerek kalmayacaktir.*”
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(exceptions may occur as a result of interpretation of
the present case) and the contract must be completed
with economic dependence therefore.*® In other words,
along with the fact that a contract is executed for a long
term, one must also examine as to whether the econom-
ic freedom of a party is put under a considerable risk,
and whether he becomes dependent on the other party
thereof. Within the decisions of Swiss Federal Court,
this issue has been stated very clearly.®® Within the re-
lated court decisions, in case of the existence of criteri-
ons such as transfer and imperilment of the economic
freedom of a person, and economic dependence of a
party on the other party, the long term stipulated within
the contract is regarded to cause the emanation of tying
contracts.

C. Balance of The Deeds and Overcharge

Another criterion that should be taken into considera-
tion regarding the detection of the exorbitant delimita-
tion and imperilment of economic freedom within the
scope of a contract is the balance of the deeds therein.®
The imbalance between the deeds of the parties of a
contract is not a sole criterion causing the emanation
of a tying contract. When all terms and conditions of a
contract are examined together with the imbalance be-
tween the deeds, the contract may be regarded as a ty-
ing contract. If there is a significant imbalance between
the deeds in a contract, the contract should be examined
within the scope of overcharge. Indeed, there are explic-
it differences between tying contracts and overcharge in
Turkish and Swiss legal system. Specifically, the forma-
tion phase of overcharge is significantly different than
that of tying contracts.® Yet, it is a matter of the forma-
tion phase of overcharge that a particular situation of a
partyis exploited by the other party of the contract.®* On
the contrary, tying contracts are examined not accord-
ing to the subjective conditions during the formation
phase, but according to the present case arising out of
the implementation thereof.5® Furthermore, while de-
tecting whether a contract forms a tying contract, the
existence of an exorbitant delimitation of the economic
freedom of a person will be sought; however, in case of
overcharge, such delimitations will not need to be exist-
ent and the exploitation of the particular condition of a
person in the present case will be solely enough to cause
overcharge.

Sonug olarak, sézlesmede kararlagtirilan uzun siire, ke-
lepceleme sozlesmelerinin olugmasina cogu zaman yet-
meyecek (istisnalar somut durumun degerlendirilmesi
sonucunda ortaya cikabilir) ve sézlesmenin ekonomik
bagimlilik ile tamamlanmasi gerekecektir.® Yani bir
sozlesmenin uzun bir siire i¢cin akdedilmis olmasi ile bir-
likte kisinin ekonomik 6zgiirlitk alaninda agir1 bir risk
altina girip girmedigine, sézlesmenin diger tarafina ba-
gimh hale gelip gelmedigine bakilmasi gerekmektedir.
Isvicre Federal Mahkemesi kararlarinda da bu konu net
bir bicimde ifade edilmistir.® Ilgili mahkeme kararla-
rinda, kiginin ekonomik 6zgiirliigiiniin devri, tehlikeye
girmesi ve ekonomik olarak kisinin diger tarafa bagimh
hale gelmesi gibi unsurlarin var olmasi halinde s6zlesme
siiresinin uzunlugunun kelepceleme sézlesmelerinin
olugmasina sebebiyet verecegi vurgulanmigtur.

C. Edim-Karsi Edim Dengesi ve Asiri Yararlanma

Sozlesme kapsaminda ekonomik 6zgiirliigiin agir1 de-
recede tehlikeye girmesini tespitte dikkate alinabilecek
diger bir durum da, s6zlesmelerdeki edim-kars1 edim
dengesidir.®® Bir sdzlesmenin taraflarinin, sézlesmeden
dogan edimlerinin arasindaki dengesizlik tek bagina ke-
lepceleme s6zlegmelerinin olusumuna sebep olabilecek
bir kistas degildir. Edimler arasindaki dengesizlikle bir-
likte s6zlesmenin diger sartlar1 biitiin olarak degerlen-
dirildiginde kelepceleme sézlesmeleri ortaya cikabilir.
Bir s6zlesmede edimler arasinda agir1 dengesizlik s6z
konusuysa, s6zlesmenin agir1 yararlanma kapsaminda
incelenmesi gerekmektedir. Gergekten de Tiirk ve Is-
vicre hukuk sistemlerinde kelepceleme s6zlesmeleri ile
asir1 yararlanma arasinda belirgin farklar vardir. Ozel-
likle agir1 yararlanmanin olusum safhasi kelepceleme
sozlesmelerinden 6nemli Olciide ayrilmaktadir." Zira
asir1 yararlanmanin olusumunda, sdzlesme taraflarin-
dan birinin 6zel durumunun sézlesmenin diger tarafi
tarafindan istismar edilmesi s6z konusudur.** Kelepce-
leme sozlesmeleri ise sézlesmenin olusum safhasinda-
ki siibjektif durumlara gore degil, akdedilen sézlesme
sonucunda ortaya ¢ikan somut duruma gére degerlen-
dirilmektedir.®® Ayrica bir sézlesmenin, kelepcgeleme
sozlesmesi tegkil edip etmediginin tespitinde, s6zlesme
ile kisinin ekonomik 6zgiirliigiiniin asir1 derecede si-
nirlanmis olup olmadigina bakilmasi gerekirken, agiri
yararlanma halinde ise bu durumun olugmasi zaruri de-
gildir ve somut olayda kisinin 6zel durumunun istismar
edilmis olmasi yeterlidir.
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V. OPINIONS ON REVOCABILITY AND NULLITY
AS A SANCTION OF TYING CONTRACTS

There is no hesitation in doctrine that the legal basis to
regard a contract as a tying contract is the contradic-
tion with public morality.** Nonetheless, the regulations
forming source for tying contracts in Turkish and Swiss
law are set forth in two separate places as Articles 26 and
27 of TCO (Obligationenrecht, Article 19-20) and Article
23 of TCC (Zivilgesetzbuch, Article 27). In this context,
there are two main opinions in doctrine regarding what
sanction should be applied to the contracts restrict-
ing the personal freedoms and in what legal provision
such contracts, including tying contracts, should be in-
terpreted. According to the first opinion, the interests
forming the protection regarding the contrariety against
public morality varies in TCO and TCC, and in this di-
rection tying contracts should be interpreted within
the scope of the contracts restricting personal rights
exorbitantly, under Article 23 of TCC. Consequently,
those who support this opinion in doctrine argue that
the sanction applicable to tying contracts should be
revocability.®® According to the second and prevailing
opinion in doctrine, contrariety against public morality
emphasized in the related articles of both TCO and TCC
have been regulated to refer to the same meaning; hence
there shouldn’t be any difference pertaining to the type
of sanction and accordingly the sanction that should be
applied to tying contracts should be nullity.

The concept of nullity is used to express a transaction
which is legally invalid from the beginning. A null con-
tract is a legally invalid transaction from the time of for-

V. KELEPCELEME SOZLESMELERININ
MUEYYIDESI OLARAK iPTAL EiDLEBILIRLIK VE
BUTLAN GORUSLERI

Bir s6zlesmenin, kelepceleme s6zlesmesi olarak nite-
lenmesinin hukuki dayanaginin genel ahlaka aykirilik
oldugu konusunda doktrinde tereddiit bulunmamakta-
dir.** Bununla beraber, isvigre ve Tiirk hukukunda ke-
lepceleme sozlesmelerine kaynaklik eden diizenlemeler
TBK’nin 26. ve 27. maddesi (Obligationenrecht Art. 19-
20) ile TMK’nin 23. maddesinde (Zivilgesetzbuch Art.
27) olmak iizere iki ayr1 yerde bulunmaktadir. Budogrul-
tuda, kelepceleme sozlesmeleri dahil olmak iizere, diger
kisi 6zglirliiklerine kisitlama getiren s6zlesmelerin han-
gi hitkiim cercevesinde degerlendirilecegi ve buna bagh
olarak hangi yaptirimin uygulanacag konusunda dokt-
rinde temel olarak iki goriis bulunmaktadir. Tk goriige
gore, TBK ve TMK’daki genel ahlaka aykirilik ifadesi ile
korunmak istenen menfaatler farklidir ve bu dogrultuda
kelepceleme sozlesmeleri, kisiligi agir1 derecede sinir-
layan s6zlesmeler kapsaminda TMK’nin 23. maddesi
cercevesinde ele alinmalidir. Bu dogrultuda, doktrinde
sz konusu goriisli savunanlar, kelepceleme sézlesme-
lerine uygulanacak hukuki yaptirimin iptal edilebilirlik
olmasi gerektigini diistinmektedir.®® Ikinci ve doktrinde
hakim olan goriige gore ise TBK ve TMK’nin ilgili mad-
delerinde vurgulanan genel ahlaka aykirilik ayni anlami
ifade etmeye yonelik olarak diizenlenmistir; bu neden-
le yaptirim konusunda herhangi bir farklilik bulunma-
maktadir ve dolayisiyla da kelepgeleme sézlesmelerine
uygulanmasi gereken yaptirim butlandir.

Butlan, bir islemin hukuki olarak bagindan beri gecer-
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mation; hence it can neither gain validity nor bear any
legal consequences. Therefore, the nullity arising from
the contract does not disappear within time and cannot
be remedied even with the consent of the parties or with
the fulfilment of the deeds stipulated within the con-
tract.®® Even if the reason for nullity disappears later,
the existence of nullity will remain. For example; should
parties executed a sales contract for goods subject to
import prohibition, the contract would not gain validity
even if the import prohibition on such goods have been
abrogated later. The contract will always stay null by the
reason of having an unlawful content. Even if the parties
fulfilled their obligations stipulated within the contract,
there won’t be any difference regarding the fate of the
contract. However, naturally, the parties may execute
another legal sale contract. In this direction, the latter
contract is totally a new contract, and does not form any
validated or legitimized version of the previous contract
in any wise.®”

By nullity’s very nature, invalidity of a contract can al-
ways be asserted by the related persons. The judge also
takes this situation into consideration ex officio.®® While
it is accepted in the doctrine that there is no difference
between Articles 26-27 of TCO and Article 23 of TCC
and the same sanction should be applied in both cases,
there is another opinion arguing that the purpose these
provisions should be assessed on each concrete case re-
spectively and the fate of the contract should be decided
considering the purpose of abovementioned articles.
According to this opinion, unless and until the person
whose freedom is restricted by the contract wishes so,
the other party of the contract should not be able to as-

siz oldugu ifade etmek i¢cin kullamilir. Batil bir s6zlesme,
kurulus anindan itibaren gecersiz bir hukuki islem olup,
hi¢bir zaman gecerlilik kazanamayacag gibi, hi¢bir hu-
kuki sonu¢ da dogurmayacaktir. Bunedenle s6zlesme ile
ortaya ¢ikan butlan, zamanla ortadan kalkmaz ve taraf-
larin onay vermesi ile veya sdzlesmeden dogan edimle-
rin ifasi ile dahi sihhat kazanmaz.*® Butlan sebebi daha
sonra ortadan kalksa bile, butlanin varligi ortadan kalk-
maz. Ornegin taraflar, ithali yasak olan bir mal hakkinda
bir satim s6zlesmesi yapmiglar ve daha sonra ilgili mal
iizerinde ihlal yasag1 kalkmis olsa dahi, yapilmis olan
satim s6zlesmesi gecerlilik kazanmayacaktir. S6zlesme
hukuka aykir: bir icerige sahip oldugundan her zaman
batil olarak kalacaktir. Taraflar, sézlesmeden dogan
edimlerini yerine getirmis olsalar dahi bu durum de-
gismez. Ancak taraflar, yeniden hukuka uygun bir satim
sozlesmesi yapabileceklerdir. Bu dogrultuda, yapilan
yeni s6zlesme tamamen yeni bir sézlesme olup, hi¢bir
sekilde eski s6zlesmenin onaylanmig veya sihhat kazan-
misg seklini olugturmayacaktir.®

Butlan yaptirmminin 6zelligi geregi, sozlesmenin gecer-
siz oldugu ilgililer tarafindan her zaman ileri siiriile-
bilmektedir. Hakim de 6niine gelen olayda bu durumu
re’sen dikkate alir.’® Doktrinde, TBK m. 26-27 ile TMK
m. 23 arasinda bir fark olmadigi ve yaptirimin ayni ol-
dugu goriisii kabul edilmekle birlikte, her somut olayda
s6z konusu hiikiimlerin amaclarindan hareket edilmesi
gerektigini ve sézlesmenin akibetinin kanun hiikiimle-
rinin amaclar1 g6z 6niinde bulundurularak belirlenme-
si gerektigini ileri siiren bir goriis daha mevcuttur. Bu
goriise gore, somut olayda sdzlesme ile 6zgiirliigii kisit-
lanan kimse istemedikce, sézlesmenin karg: tarafi s6z-
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sert the nullity of the contract by the reason of contra-
riety against public morality.° This opinion converges
with the abovementioned opinion arguing revocability
regarding tying contracts. Those who argue this opin-
ion do not crystalize the issue of what kind of method
should be adopted regarding whether the judge can take
the situations by which a person’s freedom is restricted
exorbitantly into consideration ex officio.”

In conclusion, as stated in prevailing opinion in doctrine
as well, we are of the opinion that the sanction of tying
contracts should be nullity. In this direction, the judge
should evaluate the concrete case concerning the tying
contracts within the scope of nullity and adjust the pro-

el darvoarbawse fue ma
e UL PR TPY Y S

arthiandins ihvat § wigter sinsck

lesmenin genel ahlaka aykirilik sebebiyle butlanini ileri
siirememelidir.® Bu goriis, kelepceleme sézlesmeleri
icin yukarida ifade edilmis olan iptal edilebilirlik gorii-
siine oldukc¢a yaklasmaktadir. Bu goriisii ileri siirenler,
kisi 6zgiirliigliniin agir1 derecede simirlandig) halleri ha-
kimin re’sen dikkate alip alamayacagi konusunda ise na-
s1l bir yontem izlenmesi gerektigini belirtmemektedir.”

Sonuc olarak, doktrinde de hakim olan goriige gore, ke-
lepceleme s6zlesmelerinin yaptiriminin butlan olmasi
gerektigi kanaatindeyiz. Bu dogrultuda hakim, kelepge-
leme sozlesmeleri baglaminda 6niine gelen olay1 butlan
yaptirimi cercevesinde ele almali ve somut olayin 6zel-
liklerine bagh olarak ekonomik 6zgiirliigii agir1 derece-
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visions delimitating the economic freedom exorbitantly
to areasonable level depending on the characteristics of
the case or invalidate such provisions or decide on inva-
lidity of the whole contract.”

V1. CONCLUSION

While conducting their economic activities in social life,
one of the indispensable elements of the personal rights
of persons that should be protected is the freedom of
economic activity of persons. Freedom of executing
contracts in order for those persons to execute their
economic activities is another most essential freedom.
However, delivery of the freedom of economic activity

de simirlayan hiikiimleri makul seviyeye cekmeli veya o
hiikmii gecersiz saymali ya da sdzlesmenin tamaminin
gecersiz olduguna karar vermelidir.”!

V1. SONUC

Kisilerin toplumsal hayatta ekonomik faaliyetlerini
idame ettirirken, korunmasi gereken kisilik haklarinin
vazgecilmez unsurlarindan biri de kisinin ekonomik fa-
aliyet ozgiirliikleridir. Kigilerin ekonomik faaliyetlerini
gerceklestirmeleri icin s6zlesme akdetmeleri de yine
kisilerin en temel o6zgiirliiklerinden biridir. Bununla
beraber, sozlesme kapsaminda ekonomik faaliyet 6z-
giirliigiiniin saglanabilmesi, sdzlesme taraflarinin hepsi
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to all parties jointly within the scope of a contract will
not always be possible. In some cases, one of the parties
of a contract delimitates his own economic freedom in
an unacceptable manner from the public morality rules’
aspect, for the sake of the other party thereof and hence
a state of tying emerges within the contract. These con-
tracts are called tying contracts.

The provisions causing the emanation of tying con-
tracts, in other words the divestment of economic free-
dom of a party thereof cannot be regarded as a part of
economic freedom of the other party. As all freedoms
of persons have a limit, freedom of contract has also its
limits. In this context, there is no possibility to deem ty-
ing contracts that emerge through exceeding the limits
of freedom of contract, legally valid. B
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icin her zaman birlikte miimkiin olmamaktadir. Bazen
sozlesmenin taraflarindan biri, s6zlesmenin diger ta-
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ekonomik 6zgiirliigiiniin elinden alinmasini, s6zlesme-
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gerlendirmek miimkiin degildir. Kisilerin sahip oldugu
her 6zgiirliigiin bir simir1 oldugu gibi, s6zlesme 6zgiir-
liigliniin de sinirlar1 bulunmaktadir. Bu kapsamda, s6z-
lesme 6zgiirliigliniin smirlar1 agilarak akdedilmis soz-
lesmelerle ortaya cikan kelepceleme sézlesmelerinin
hukuki olarak gecerli kabul edilmeleri miimkiin olama-
yacaktir. B

Veysel Baspinar, Kisilik Hakki Acisindan Kelepceleme Stzlesmeleri,
Ankara Barosu Dergisi Sayi-1, Ankara 1999

Necip Kocayusufpasaoglu/ Hiiseyin Hatemi/ Rona Serozan/ Abdiilkadir
Arpaci, Borclar Hukuku Genel Hitkiimler, Cilt 1, 4. Bask, Istanbul 2008

Akin Unal, Kelepceleme Sozlesmeleri, 1. Baski, Ankara 2012

Mustafa Dural/ Tufan Ogiiz, Turk Ozel Hukuku, Cilt 2, Kisiler Hukuku,
9. Baski, Istanbul 2009

Ahmet Kilicoglu, Borclar Hukuku Genel Hikiimler, 17. Baski, Ankara 2013

Christian Heinrich, Formale Freiheit und materiale Gerechtigkeit,
1. Baski, Tibingen 2000

M. Kemal Oguzman/ Turgut 0z, Borclar Hukuku Genel Hikimler,
11. Baski, Istanbul 2013

S. S. Tekinay/ S. Akman/ H. Burcuoglu/ A. Altop, Tekinay Borclar Hukuku Genel
Hitkiimler, 7. Baski, Istanbul 1993

Derya Ates, Sozlesme Ozgurlugti Yoninden Dirtstlik Kurallari, TBB Dergisi,
Say172,2007

Cees van Dam, European Tort Law, 2. Baski, Oxford 2013

M. Kemal Oguzman/ Ozer Selici/ Saibe Oktay Ozdemir, Kisiler Hukuku,
9. Baski, Istanbul 2009

Reinhard Zimmermann, Richterliches Moderationsrecht oder Totalnichtigkeit:
Die Rechtliche Behandlung anstdssig-tiberméssiger Vertrége, 1. Baski, Berlin 1979

Eugen Bucher, Schweizerisches Obligationenrecht Allgemeiner Teil ohne
Deliktsrecht, 2. Bask, Zrih, 1988

Franco Lorandi, Dauerschuldverhéltnisse im neuen Sanierungsrecht, Ziirih, 2014
Hans Giger, Rechtsfolgen norm- und sittenwidriger Vertrage, Ziirih, 1989

Franz Bydlinski, Zulassigkeit und Schranken ewiger und extrem langdauernder
Vertragsbindung, Viyana, 1991

Nihat Yavuz, Tirk Borclar Kanunu Serhi, Ankara, 2013

ARTICLETTER|SUMMER 2017



