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ABSTRACT

“The EPC/Turnkey Contract 1st Edition 1999
Silver Book” (“Silver Book”)' published by
the International Federation of Consulting En-
gineers (“FIDIC”), sets forth the main prin-
ciples which can be applied to complex and
grand scale construction projects through
its standardized turnkey agreement clauses.
In this context, Silver Book aims to provide
regulations for the general construction pro-
cess as well as providing resolutions to dis-
putes which may arise from these projects in
a rapid, systematic and fair manner. The Silver
Book offers the Dispute Adjudication Board
(“DAB”), amicable settlement and arbitra-
tion procedures for settling possible disputes
and assigns an important mission to the DAB.
Despite this mission bestowed upon DAB, nei-
ther Silver Book's general provisions nor its

OZET

Musavir Muhendisler Uluslararasi Federasyo-
nu (“FIDIC”)' tarafindan yayinlanan “EPC/Turn-
key Contract st Edition 1999 Silver Book’ta
(“Gumus Kitap”) yer alan standart anahtar
teslim sdzlesmesinin icerdigi hiktmler, blytk
capl ve kompleks insaat projelerinde uygula-
nabilecek temel prensipleri duzenlemektedir.
Bu kapsamda Gumus Kitap, insaat projesinin
genel isleyis stirecine iliskin dtizenlemeler icer-
menin yaninda bu projelerde s6z konusu ola-
bilecek uyusmazliklara cesitli cozim yollar da
sunmakta, bunlarin en kisazamanda sistematik
olarak ve hakkaniyete uygun sekilde coztlme-
sini saglamay! hedeflemektedir. Nitekim GUmus
Kitap kapsaminda uyusmazlik coziim yollari
olarak Uyusmazlk Cozim Kurulu (“UCK™),
dostane yollarla ¢cézim ve tahkim prosedtir-
lerinden bahsedilmis, uyusmazlik céziminde
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annexes? specify which law shall be applied
during the dispute resolution process by the
DAB. Considering the parties’ choice of the
governing law of the contract is in a way anin-
dication of the parties’ preference on the rules
they choose to govern their relationship with,
it is considered that the DAB should apply the
“governing law” chosen by the parties while
solving the dispute referred by the parties.

KEYWORDS: FIDIC, DAB, Silver Book, Dis-
pute Resolution Methods, Turnkey Contracts

I. INTRODUCTION

ONSTRUCTION INDUSTRY REMAINS TO BE ONE OF
the top sectors for investment purposes.
Construction works such as roads, buildings
and infrastructure development have been
on the rise while being globalized due to in-
creasing needs of the population in correla-

tion with increasing technological improvements. Vari-
ous companies in the construction industry undertake
grand-scale projects, especially the ones that require
expertise, not solely in their own countries but abroad
as well. Besides requiring considerably large financing,
grand-scale cross border construction works that re-
quire expertise also require its agreements to be thor-
ough and comprehensive enough to regulate the often
complicated and complex procedures, and prevent dis-
putes arising between the contracting parties and settle
them systematically if they arise. The standardized and
global agreements published by FIDIC are the primary
agreements that come to mind with regard to suitability
to the needs of the construction sector.

This article primarily focuses on the general scope of the
FIDIC agreements, then the dispute resolution process
arising from the execution of FIDIC Silver Book agree-
ments and DAB’s role during the resolution of disputes.
It finally considers how the DAB will settle disputes and
which law will be applied.

UCK'ya 6nemli bir misyon ytiklenmistir. Kendisi-
ne yUklenen bu misyona ragmen UCK'nin uyus-
mazliklari cozerken hangi hukukun kurallarini
uygulayacagr hususu, Gumus Kitap'in genel hii-
ktmleri ve eklerinde? diizenlenmemistir. Taraf-
larca yapilan sézlesmeye uygulanacak hukuk
seciminin, bir yonlyle taraflarin kendi arala-
rindaki iliskileri hangi kurallara dayanarak y(-
ruteceklerine iliskin bir secim olmasi sebebiyle
UCK'nin, taraflarca kendisine iletilen uyusmaz-
g taraflarin “s¢zlesmeye uygulanacak hukuk”
olarak belirledikleri hukuk kurallar cercevesin-
de cozmesi gerektigi degerlendirilmektedir.

ANAHTAR KELIMELER: FIDIC, UCK, Gu-
mus Kitap, Uyusmazlik Coztm Yollari, Anahtar
teslim sozlesmeleri

1. GiRIS

NSAAT SEKTORU, GECMISTEN GUNUMUZE EN COK YATIRIM
yapilan sektorlerden biri olma 6zelligini korumak-
tadir. Insanlarin teknolojinin gelisimine paralel
olarak artan ihtiyaclari, yol, bina, altyapi gibi cesitli
ingaat iglerinin artmasina, pek ¢ok alan ve sektérde
s6z konusu oldugu gibi ingaat sektdriinde de gercek-
lestirilen caligmalarin kiiresellesmesine yol agmigtir.
Ingaat sektoriinde faaliyet gostermekte olan kimi ingaat
firmalari, 6zellikle de uzmanlik gerektiren biiyiik ingaat
islerini yalnizca kendi iilke sinirlarinda degil, bagka iil-
kelerde de gerceklestirmektedir. Ulke sinirlarimi agan
ve uzmanlik gerektiren biiylik 6lcekli ingaat isleri, son
derece biiyiik bir finansman gerektirmenin yami sira
biitiin bu karmasik prosediirlerin belirli bir diizen iceri-
sinde yiiriitiilebilmesini saglayan, insaat isinin taraflar
arasinda cikabilecek uyusmazliklar: 6nleyecek sekilde
kapsaml ve derin, uyusmazhk ¢cikmasi durumunda ise
bunun c¢6zlimiinii sistematik ve net sekilde ngéren
sozlesmeleri gerektirmektedir. Bu noktada bahsi gecen
ihtiyaclar1 karsilamada akla ilk gelen ve uygulamada s1k-
ca kullanilan s6zlesmeler, FIDIC tarafindan yayinlanan
uluslararasi nitelikteki standart s6zlesmelerdir.

Bu makalede 6ncelikle FIDIC s6zlesmeleri genel kap-
samiyla ele alinmakta, ardindan FIDIC Giimiis Kitap
sozlesmelerinin uygulanmasinda uyusmazlik cikmasi
durumunda uygulanabilecek uyusmazlik ¢c6ziim yollar:
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Ii. FIDIC AND FIDIC CONTRACTS

A. What s FIDIC?

FIDIC is the abbreviation of Federation Internationale
des Ingénieurs Conseils; the French title for Internation-
al Federation of Consulting Engineers. The members of
FIDIC founded in 1913, consist of international unions
of consulting engineers. FIDIC, which currently has
members from ninety seven different countries, is rep-
resented in Turkey by Association of Turkish Consult-
ing Engineers and Architects since 1987. FIDIC publish-
es various materials such as international standardized
contracts as well as standardized preliminary qualifica-
tion forms for works and for the clients, consultants, sub
consultants, joint ventures and agents who undertake
these works. FIDIC also publishes documents for busi-
ness practice, such as activity reports on management
systems and work process, position papers, guides, and
educational brochures.®

ile uyusmazliklarin ¢éziimii kapsamda UCK kurumu in-
celenmektedir. Son olarak, UCK'nin uyusmazliklar: ne
sekilde ve hangi hukuku uygulayarak ¢6zecegi tizerinde
durulmaktadir.

Il. FIDIC VE FIDIC SOZLESMELERI
A. FIDIC Nedir?

FIDIC, Miisavir Miithendisler Uluslararas: Federasyo-
nunun Fransizca ismi, The Federation Internationale
des Ingénieurs Conseils'in kisaltmasidir. 1913 yilinda
kurulan FIDIC’in {iyeleri, miisavir miithendislerin ulu-
sal birliklerinden olugmaktadir. Giiniimiizde doksan
yedi iilkeden cesitli iiyeleri kapsamakta olan FIDIC’in
Tirkiye’deki temsilciligini 1987 yilindan bu yana Tiirk
Miisavir Miithendisler ve Mimarlar Birligi yiirtitmek-
tedir. FIDIC, igler ve bu igleri yapan miisteriler, miisa-
virler, tageron miisavirler, is ortakliklar1 ve temsilciler
icin uluslararasi standart sdzlesme formlarinin yam sira
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B. General Overview of the FIDIC Contracts

Contracts provided by FIDIC include standardized
provisions which are applicable to numerous construc-
tion projects.* In addition to the standardized provi-
sions, FIDIC contracts also contain instructions about
preparing the particular conditions specific to projects.
These contracts are published by FIDIC in several dif-
ferent and colour-coded books in accordance with the
different types of construction projects to which their
standardized provisions can be applied. The books are
“Red Book™, “Yellow Book™?, “Silver Book™’, and “Green
Book”8. Red Book contains the conditions of contract for
the construction and engineering works designed by the
employer; Yellow Book contains conditions of contract
for plant and design-build for electrical and mechanical
plant and for building and engineering works designed
by the contractor; the Green Book contains short form
of contract conditions and finally, the Silver Book con-
tains the condition of contract for EPC (engineering,
procurement and construction) and turnkey contracts.

1. Features of the Silver Book

As the article will specifically focus on the dispute reso-
lution methods of the Silver Book in the forthcoming
sections, itis necessary to introduce the general features
of the Silver Book. Silver Book is generally used for pri-
vately financed build-operate-transfer (BOT) projects,
and for fixed-price turnkey contracts such as infrastruc-
ture (roads, bridges, sewage treatment plants etc.), fac-
tory, and energy plant constructions.” Under the Silver
Book, there is a direct relationship between the contrac-
tor and the employer instead of the presence of an engi-
neer. The relationship involves the employer’s respon-

standart on-yeterlilik formlar1 gibi cesitli materyaller
yayinlamaktadir. FIDIC tarafindan ayrica, yonetim sis-
temleri ve ig siirecleri {izerine faaliyet raporlari, miitalaa
belgeleri, kilavuzlar, egitim kitapciklar: gibi is uygula-
masina yonelik dokiimanlar da yayinlanmaktadir.?

B. FIDIC Sézlesmelerine Genel Bir Bakis

FIDIC tarafindan hazirlanan s6zlesmeler, pek ¢ok ingaat
projesine uygulanabilecek standart nitelikte hiikiimler
icermektedir.* FIDIC sozlesmeleri, icerdikleri standart
nitelikte hitkiimlerin yani sira proje 6zelinde diizenlen-
mesi gereken 6zel hiikiimlerin ne sekilde hazirlanacagina
iligkin yonlendirmeleri de kapsamaktadir. Bu s6zlesme-
ler, icerdikleri standart hiikiimlerin uygulanabilecekleri
ingaat projelerinin 6zelliklerine gére FIDIC tarafindan
yayimlanan farkl kitaplarda yer almakta olup, bu kitaplar
cesitli renkler ile amilmaktadir. Sézlesmeler hakkinda ya-
yinlanan bu kitaplar; “Kirmiz1 Kitap™s, “Sar1 Kitap™®, Gii-
miis Kitap’ ve “Yesil Kitap”®tir. Kirmizi Kitap, i sahibi ta-
rafindan tasarlanan ingaat ve miihendislik islerine iligkin
sozlesme sartlarini; Sar1 Kitap, yiiklenici tarafindan ta-
sarlanan elektrik ve makine tesis, ingaat ve mithendislik
islerine iligkin tesis ve tasarim, yapim sozlesmesi sartla-
riny; Yesil Kitap, kisa formdaki s6zlesme sartlarim ve Gii-
miis Kitap ise mithendislik, tedarik ve ingaat sézlesmesi
(engineering, procurement and construction) ve anahtar
teslim proje s6zlesmeleri sartlarini icermektedir.

1. Giimiis Kitap'in Ozellikleri

Makalenin ileriki boéliimlerinde o6zellikle cikabilecek
uyusmazliklar icin 6ngordiigii ¢o6ziim yollar: hakkinda
aciklamalara yer verilecek olmasi nedeniyle, Giimiig
Kitap’in genel 6zelliklerini tamitma ihtiyaci duyulmus-

1The original French title of the federation is
“Federation Internationale des Ingénieurs Conseils”
and the Turkish title of the federation is recognized as
“Miisavir Mihendisler Uluslararasi Federasyonu’.

2 The annexes related to the DAB under Silver Book
general conditions are; General Conditions of Dispute
Adjudication Agreement and Procedural Rules.

3 http//fidic.org/about-fidic (Last access: 26.11.2016).
4 http://fidic.org/node/7089 (Last access: 26.11.2016) .
5 Conditions of Contract for Construction For
Building and Engineering Works designed by

the Employer, Ed. 1,1999.

6 Conditions of Contract for Plant & Design-Build For

Ed.1,1999.

fidic-contract-should-i-use
(Last access: 02.05.2017).

Ankara 2011, p.15-16.

Electrical & Mech. Plant & For Building & Engineering
Works Designed by the Contractor, Ed. 1,1999.
7 Conditions of Contract for EPC Turnkey Projects,

8 The Short Form of Contract, Ed. 1,1999.
9 http:/ffidic.org/bookshop/about-bookshop/which-

10 Nazh Tére, FIDIC Rules in Comparative Law,
Dayinlarl Hukuk Yaynlar: Ltd. Sti,

11 Tore, p.16.

12 Tére, p.16 cited from Pierrick Le Goff,

A New Standart for International Turnkey Contracts:
The FIDIC Silver Book (Une Nouvelle Reference
Pour Les Contrats Internationaux Cle En Main:

Le Livre Argent de la FIDIC) Int'| Bus. L.J.,

2000, p.154.

13 Thettitle of the relevant article is

“Claim, Disputes and Arbitratior'". Since the article
herein is constructed according to the Silver Book
general conditions, the parties may make amendments
by taking into the consideration the specified times
under article 20.
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sibility to handle the financing of the process while the
contractor undertakes full responsibility for complet-
ing and delivering the design and construction works in
accordance with the agreement.’® Under these types of
contracts, the employer does not interfere with the con-
struction process provided that the relevant work is be-
ing completed by the contractor in accordance with the
criteria established in the contract.” This type of con-
tract is more suitable for agreements where the speci-
fied term and payment for the completion of the work
is relatively unlikely to be amended. This is because the
rationale of these contracts holds the contractor fully li-
able for the additional risk of possible increases in final
payment amount and term of the agreement,'? while the
employer is responsible for the additional fees to be paid
to the contractor.

lil. DISPUTE RESOLUTION ACCORDING TO THE
SILVER BOOK

As mentioned above, construction projects, to which
FIDIC’s Silver Book turnkey agreement (“EPC”) is ap-
plied, usually have a grand-scale and complex nature and
need a lengthy time frame for completion. This charac-
teristic tends to cause disputes between the -contract-
ing parties on various issues during the construction
of these projects. The Silver Book article 20 provides
a dispute resolution mechanism for possible conflicts
between the parties. The time limits and the manner of
communication with the employer in cases where the
contractor requests an extension of time and additional
payment are also laid out in article 20 of the Silver Book.
Accordingly, the contractor will provide supporting evi-
dence for the situation which has caused the request for
extension of time or additional payment.

tur. Glimiis Kitap, genellikle 6zel olarak finanse edilen
yap-islet-devret (BOT) projeleri, altyap: (yol, koprii,
kanalizasyon aritma tesisi vb.), fabrika, enerji santrali
ingaati gibi sabit fiyatli anahtar teslim projeleri i¢in uy-
gulama alam1 bulmaktadir.’ Giimiis Kitap’ta mithendis
kavrami yerine ig sahibi ile yiiklenici arasinda dogrudan
bir iligki bulunmaktadir. Bu iligkide is sahibi siirecin fi-
nansmanindan sorumlu olmakta, yiiklenici ise tasarim
ve ingaatin biitiin sorumlulugunu {izerine alarak bunlar:
sozlesmede kararlagtirildig: tizere tamamlayarak teslim
etmekle ylikiimlii olmaktadir.’® Bu tarz s6zlesmelerde
is sahibi isin yapim siirecine, isin yiiklenici tarafindan
sozlesmede belirlenen kriterlere uygun olacak sekilde
tamamlanmasi koguluyla miidahil olmamaktadir.! Bu
sozlesmelerin, sézlesmede isin tamamlanmasi i¢in be-
lirlenen siire ve 6demenin degisebilme ihtimalinin dii-
siik oldugu isler i¢in kullamilmasi daha uygun olacaktir.
Clinkii bu s6zlesmelerin mantiginda, s6zlesmenin son-
radan artabilecek nihai fiyat ve yapim siiresinin ekstra
riskinin tamami yiiklenicinin sorumlulugunda iken,'
yiikleniciye 6denmesi gerekecek ekstra bedelin sorum-
lulugunu ise is sahibi iistlenmektedir.

lil. FIDIC GUMUS KiTAP’A GORE UYUSMAZLIK-
LARIN ¢6ZUMOU

Yukarida da bahsedildigi tizere, FIDIC tarafindan ha-
zirlanan Glimiis Kitap anahtar teslim s6zlesmesinin
(“EPC”) uygulandig insaat projeleri, oldukca biiyiik
capli ve kompleks yapida olmakta ve isin niteligi do-
layisiyla tamamlanmalar: uzun zaman almaktadir. Bu
durum da bu projelerin yapim siiresince sézlesmenin
taraflar: arasinda cesitli konularda uyusmazhklarin ¢i-
kabilmesine sebebiyet vermektedir. Glimiis Kitap mad-
de 20" kapsaminda, taraflar arasinda ¢ikabilecek uyus-

1Tiirkce ismi Miisavir Mihendisler Uluslararasi
Federasyonu olan federasyonun orijinal Fransizca
ismi “ The Federation Internationale des Ingénieurs
Conseils" olup, ingilizce ismi ise “International
Federation of Consulting Engineers'” olarak
gecmektedir.

2 Gums Kitap genel hikimler kapsaminda UCK'ya
dair ekler; General Conditions of Dispute Adjudication
Agreement (Uyusmazliklari Coztim Anlasmasinin
Genel Sartlari) ile Procedural Rules (Prosedire fliskin
Kurallar) metinleridir.

3 http;/ffidic.org/about-fidic (Son erisim: 26.11.2016).
4 http;/ffidic.org/node/7089 (Son erisim: 26.11.2016).

5 Conditions of Contract for Construction For Building
and Engineering Works designed by the Employer,

1. Basi, 1999.

6 Conditions of Contract for Plant & Design-Build For
Electrical & Mech. Plant & For Building & Engineering
Works Designed by the Contractor, 1. Basi, 1999.

7 Conditions of Contract for EPC Turnkey Projects,

1. Bas), 1999.

8 The Short Form of Contract, 1. Basi, 1999.

9 Bkz. http://fidic.org/bookshop/about-bookshop/
which-fidic-contract-should-i-use

(Son erisim: 02.05.2017).

10 Nazh Tére, FIDIC Kurallarinin Karsilastirmali

Hukuktaki Yeri, Ankara 2011, s.15-16.

11Tére, s.16.

12 Tére, s.16'dan naklen Pierrick Le Goff, A New
Standart for International Turnkey Contracts: The FIDIC
Silver Book (Une Nouvelle Reference Pour Les Contrats
Internationaux Cle En Main: Le Livre Argent de la FIDIC)
Int'l Bus. L.J., 2000, s.154.

13 Stz konusu madde baslig “ Claim, Disputes and
Arbitration” olarak diizenlenmistir. Ayrica belirtildigi
tizere makale metni, Gumiis Kitap genel kosullarda yer
alan hitkiimlere gore olusturuldugundan, taraflar ozel
kosullarda 20. madde basligi altinda yer alan sirelerde
degisiklik yapabileceklerdir.
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A. Dispute Resolution According to Article 20 of
the FIDIC Silver Book

In case a dispute arises between the employer and the
contractor which are parties to an agreement formed
within the scope of the Silver Book, the relevant dispute
will be settled in accordance with article 20 of the Silver
Book. Article 20.2 of the Silver Book titled “Appointment
of the DAB” states that in case a dispute arises between
the parties, it will be settled by the DAB in accordance
with article 204 titled “Obtaining DAB’s Decision”.**
The parties will jointly appoint the DAB within twenty
eight days following a party’s notification' to the other
regarding its intent to bring the dispute to the DAB.

The DAB consists of one to three members in accord-
ance with the particular conditions of the agreement. If
the number of members is not specified in the particular
conditions and the parties have not agreed otherwise,
the DAB will consist of three members. These mem-
bers must be suitable and qualified to undertake the
relevant duty. If the DAB will consist of three members,
each party will designate one member to be approved
by the other party. The parties will consult each of these

mazliklara uygulanabilecek bir uyusmazlik ¢6ziim yolu
mekanizmas1 sunulmusgtur. Yine s6z konusu 20. Mad-
dede, yiiklenicinin siire uzatimi ve ekstra 6deme talebi-
nin olmasi halinde, bunu hangi siirelerle ve ne sekilde is
sahibine iletecegi de detayli bir sekilde anlatilmaktadir.
Buna gore yiiklenici, talebini iletirken siire uzatimi ve
ekstra talebinin ortaya cikmasina neden olan durumu
destekleyici materyalleri de i sahibine iletecektir.

A. FIDIC Giimiis Kitap’in 20. Maddesi Uyarinca
Uyusmazhklarin Céziimii

Giimiis Kitap kapsaminda diizenlenen s6zlesmeye taraf
olan is sahibi ve yiiklenici arasinda bir uyugmazhgin ¢ik-
mas1 durumunda, s6z konusu uyusmazlik Glimiis Kitap
madde 20’ye uygun olarak ¢o6ziilecektir. Glimiis Kitap’in
“UCK’'nin Atanmas1” baghkl 20.2. maddesine gore; ta-
raflar arasinda bir uyusmazhk ¢ikmasi durumunda bu
uyusmazlik, sézlesmenin “UCK Kararinin Elde Edil-
mesi” baghikl 20.4. maddesine uygun olarak UCK tara-
findan ¢6ziimlenecektir.* Taraflar, iclerinden birinin
digerine uyusmazhgr UCK’ya gotiirme niyeti oldugu-
nu bildirmesinden sonraki yirmi sekiz giin icerisinde
UCK’y1 miistereken gorevlendirir.’
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designated members and will then decide on the third
member to be appointed to serve as the chairman of the
board.'s However, if a list of possible candidates for the
DAB is included in the agreement, excluding the ones
who are unavailable or who refuse to be appointed to the
DAB, the members will be selected from this list.” An
agreement must be made between the parties and the
member/s of the DAB who will settle the dispute, and
this agreement shall comprise the “Dispute Settlement
Contract’s General Conditions” specified in the annex of
the general conditions, while also taking into considera-
tion the amendments made by the parties.’®

Duties of the DAB members can only be terminated by
the mutual agreement of the parties. Unless otherwise
agreed by the parties, according to article 20.4 (Obtain-
ing Dispute Adjudication Board’s Decision), DAB’s (in-
cluding each and every member) duty will come to an
end upon reaching a decision on the dispute. However,
according to article 204, if another dispute is brought
to the DAB at the date of the decision for the relevant
dispute, DAB’s duty will end when the decision for the
new dispute is finalized. Finally, article 20.3 of the Sil-
ver Book’s general conditions provides the path which
should be followed in case the parties to the agreement
are unable to agree on the members of the DAB.

If a dispute arises between the parties because of, or in
connection with the agreement, or relating to the work
within the scope of the agreement, including disputes
related to the employer giving and determining certifi-
cates, orders or suggestions, or carrying out valuation,
DAB’s decision making process will begin once either
party delivers a written request to the DAB after it has
been appointed in accordance with articles 20.2. and
20.3. provided that a copy of the written request with
regard to bringing the dispute to the DAB is delivered
to the other party. The written request will also include
a statement as to its suitability with article 20.4. When
the DAB consists of three members, the date of receipt
of the written request by the chairman of the board will
be deemed the date of receipt of the written request by
the DAB.”

In order for the DAB to be able to settle the dispute, the
parties are obliged to provide the necessary informa-
tion and documents to the DAB. Furthermore, parties
must also allow the DAB to enter the construction site
and other relevant areas when it is necessary.?° DAB will
reach a decision on the dispute within eighty four days

UCK, sozlesmenin 6zel hiikiimlerine uygun olarak bir
veya li¢ {iyeden olusur. Ozel hiikiimlerde sayinin belir-
tilmemis olmasi halinde ve taraflar bu konuda aksini
anlagsmamiglarsa UCK iic ilyeden olusur. Bu iiyeler, s6z
konusu gérevi yapmaya uygun ve kalifiye kisiler olma-
hidir. Eger UCK ii¢ iiyeden olusacaksa, taraflar kargilikli
olarak birbirlerinin onayina sunmak iizere birer iiye be-
lirleyecektir. Taraflar bu iiyelerin ikisine de damisacak ve
kurulun bagkani olarak gérev yapacak ii¢lincii iiyeyi ka-
rarlagtiracaklardir.'® Ancak muhtemel iiyelerin yer aldi-
g1bir liste s6zlesmeye eklenirse, UCK’ya atanmayi kabul
etmeyen veya bu atanma icin uygun olmayanlar hari¢
olmak iizere iiyeler bu listeden secilecektir.”” Sozlesme-
nin taraflari ile uyugmazhgi c6zecek olan UCK iiye/iiye-
leri arasinda bir anlagma yapilmali, imzalanacak olan
bu anlagsma s6zlesmenin genel kosullarimin ekindeki
“Uyusmazlik C6ziim Anlagmasr’nin Genel Kogullar1”ni,
taraflarin kendi arasinda kararlagtirdiklar: tadilleri de
kapsayacak sekilde referans almalidir.’®

UCK iiyelerinin gorevlerinin sona ermesi ancak taraf-
larin ortak karariyla miimkiin olabilecektir. Taraflarca
aksinin kararlagtirllmamis olmasi halinde, madde 20.4
(Uyusmazliklar1 Céziim Kurulu'ndan Karar Alinmasi)
uyarinca UCK'nin uyusmazhga iligkin verdigi karar-
la birlikte UCK’'nin (her bir iiyesi de dahil) gérevi sona
erecektir. Ancak, madde 204 (Uyusmazliklar1 Coziim
Kurulu'ndan Karar Alinmasi) uyarinca, soz konusu
uyusmazlik icin verilen karar tarihi itibariyla bagka bir
uyusmazhigin UCK’ya gétiiriilmemis olmasi gerekmekte
olup bagka bir uyusmazhgin UCK’ya gotiiriilmiis olmasi
halinde UCK’nin gérevinin sona erme tarihi s6z konusu
uyusmazliga iligkin kararini verdigi tarih olacaktir. UCK
iiyelerine s6zlesmenin taraflarinca karar verilememesi
durumunda ne sekilde bir yol izlenecegi de Giimiis Ki-
tap genel kogullar madde 20.3'de diizenlenmistir.

i§verenin sertifika, talimat, 6neri verme ve belirleme
veya degerleme yapmasina iliskin uyusmazliklar dahil
olmak iizere, taraflar arasinda sézlesme sebebiyle veya
sozlesmeye bagh olarak veya sozlesme kapsamindaki
iglerin yapimina iligkin olarak herhangi bir uyusmaz-
lik ortaya cikti81 takdirde, UCK’nin karar verme siireci,
UCK’nin sozlesmenin 20.2. ve 20.3. maddesine uygun
olarak atanmasinin ardindan, taraflardan herhangi biri-
nin uyusmazhgi UCK’ya gotiirme talebini, bir kopyasini
s6zlesmenin karsi tarafina iletmek kaydiyla yazili olarak
UCK’ya iletmesiyle baglayacaktir. S6z konusu talepte,
talebin 20.4. maddeye uygun olarak yapildig1 da belirti-
lecek, UCK’min ii¢ (3) kisiden olugmasi halinde talebin
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or on a date proposed by the DAB and accepted by the
parties from receiving the parties’ request or the ad-
vance payment in accordance with the dispute resolu-
tion agreement’s general conditions. The DAB’s decision
must include a basis for the conclusions reached as well
as a statement as to its suitability with article 20.4 of the
agreement.? It should be noted that according to article
20.4 DAB members are not obligated to reach a decision
regarding the dispute at hand unless the necessary pay-
ments have been made by the parties. In case the deci-
sion by the DAB does not satisfy the expectations of any
one of the parties or the DAB is unable to reach a deci-
sion within the specified time frame, the relevant party
may notify the other party as to its dissatisfaction within
twenty eight days from the end of the eighty four day
period.?? If no such notification is made, DAB’s decision
will be binding and final for the parties.

According to article 20.5 of the Silver Book EPC con-
tract, the parties shall try to resolve the dispute through
amicable settlement before initiating the arbitration
procedures upon notifying their dissatisfaction with
the decision as provided in article 20.4. However, un-
less otherwise agreed by the parties, on or after the fifty
sixth day following either party’s notification about the
unsatisfactory decision, the parties may initiate the ar-
bitration procedures even if they did not try to resolve
the dispute through amicable settlement.?

Disputes which are not settled by the DAB in a manner
satisfactory to the parties or through amicable settle-
ment between the parties, will be settled by interna-
tional arbitration. According to the contract, unless
otherwise agreed by the parties, during the arbitration
process, the arbitration rules of International Chamber
of Commerce will be applied and the language specified
by the parties in article 1.4. of the agreement will be ap-
plied to the procedure. The arbitrators may examine all
information and documents as to the dispute.**

As is evident from article 20 of the Silver Book which
regulates the settlement of disputes, there is no clear
provision on the law to be applied to a dispute by the
DAB in the general conditions of the Silver Book. Fur-
thermore, the general conditions of the dispute resolu-
tion agreement signed by the employer, contractor and
a DAB member which regulates the duties of the parties
under the relevant agreement and the rules of proce-
dure which shall be followed by the DAB and the disput-
ing parties; both laid out in the Silver Book’s annex, fail

kurul bagkanina ulagtig1 tarih, UCK’nin talebi aldig) ta-
rih olarak degerlendirilecektir.””

Taraflar uyusmazhgim c¢oziilebilmesi adina, UCKnin
uyusmazhigl ¢ézme siirecinde ihtiya¢ duydugu bilgi ve
belgeleri UCK’ya saglamakla miikelleftir. Bunun icin
gerekli olmasi durumunda, taraflar UCK’nin insaat saha-
sina ve ilgili tesislere girmesine de miisaade etmelidir.>°
UCK, taraflarin talebini veya uyusmazhklari ¢6ziim an-
lagmasinin genel sartlari uyarinca avans 6demesini aldig:
tarihten itibaren seksen dort giin icerisinde veya kendisi
tarafindan teklif edilerek taraflarca kabul edilen bir ta-
rihte, uyusmazhk hakkindabir karar verecektir. UCK’nin
verecegi kararda, kararin s6zlesmenin 20.4. maddesine
uygun olarak verildigi belirtilmeli ve karar muhakkak ge-
rekeeli olmalhidir.* Belirtilmelidir ki, madde 204’ gore,
UCK H{iyeleri kendilerine yapilmasi gereken gerekli 6de-
meleri almadik¢a uyusmazhga yonelik bir karar almak
ile yiikiimlii tutulmamiglardir. UCK tarafindan verilen
kararin taraflardan herhangi birini tatmin etmedigi veya
UCK’nin siiresi icerisinde gerekli karar1 veremedigi du-
rumda, ilgili taraf seksen dort giinliik siirenin bitiminden
itibaren yirmi sekiz giin icerisinde kargi tarafa karardan
tatmin olmadigimi bildirebilecektir.?? Bu bildirim yapil-
madig1 takdirde UCK'nin vermis oldugu karar, taraflar
arasinda baglayici ve nihai olacaktir.

Giimiis Kitap EPC s6zlesmesinin 20.5. maddesi uya-
rinca, taraflarin sézlesmenin 20.4. maddesinde belirti-
len sekilde karardan tatmin olmadiklar1 bildiriminde
bulunmalar1 {izerine, taraflar uyusmazhgmn c¢oéziimi
icin tahkim prosediiriine baglamadan evvel uyusmaz-
Iig1 dostane yollar ile ¢6zme girisiminde bulunmalidir.
Ancak taraflarca aksi kararlagtirllmadig takdirde, ta-
raflardan herhangi birinin karardan tatmin olmadigini
bildirmesini takip eden elli altinci giinde veya elli altinci
giinden sonra, taraflar uyugmazhg dostane yollarla ¢6z-
me girisiminde bulunmamisg olsa dahi tahkim prosediirii
baglatilabilecektir.?

Taraflar1 tatmin edecek sekilde UCK tarafindan veya
taraflarca dostane yollarla ¢dziimlenemeyen uyusmaz-
liklar, uluslararasi tahkim yoluyla ¢6ziimlenecektir. S6z-
lesmeye gore uyusmazlik tahkim yoluyla ¢éziimlenirken
taraflarca aksi kararlastirilmadig: takdirde, Milletlera-
rasi Ticaret Odasr’min tahkim kurallar1 benimsenecek ve
tahkim prosediirii s6zlesmenin 14. maddesinde taraf-
larca belirlenmis olan dil ile yiiriitiilecektir. Hakemler,
uyusmazlik ile ilgili her tiirlii bilgi ve belgeyi inceleyebi-
lecektir.*
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to address which law will be applied to the subject of the
dispute by the DAB.

B. The Applicable Law to the DAB’s Dispute
Adjudication Process

As mentioned above, the Silver Book’s general condi-
tions and annexes do not specify the applicable law to be
used by the DAB during the adjudication of the disputes.
On the other hand, the law which will be applied during
the arbitration phase in case the contract or project re-
lated disputes are not resolved through the DAB or by
amicable settlement between the parties, is specified in
the Silver Book. As explained above, according to article
20.6 of the Silver Book, unless otherwise agreed by the
parties, the dispute shall be settled under the Rules of
Arbitration of the International Chamber of Commerce
and the arbitration shall be conducted in the language
defined in article 1.4 of the agreement. Article 1.4 of the
Silver Book general conditions also stipulates the gov-
erning law of the contract. According to article 1.4, the
agreement shall be governed by the law of the country
stated in the particular conditions. The main reason

Glimiis Kitapin uyusmazliklarin ¢dziimiinii diizenle-
yen 20. maddesinden de anlasilabilecegi iizere, Giimiis
Kitap’ta diizenlenen sézlesmenin genel hiikiimlerinde
UCK'nin taraflar arasinda ¢ikabilecek bir uyusmazlig:
¢ozerken hangi hukuku uygulayacagina iliskin acik bir
hiikiim mevcut degildir. Ayrica Giimiis Kitap'in ekinde
bulunan ve ig sahibi, yiiklenici ve UCK iiyesi arasinda
imzalanip taraflarin s6z konusu anlagma kapsaminda
yiikiimliiliiklerini diizenleyen uyusmazlik ¢dziim anlas-
masinin genel kogullar1 ve yine Giimiis Kitap’in ekinde
bulunan uyusmazhk taraflar1 ve UCK'nin uyusmazhk
¢ozilimii slireci icerisinde uymasi gereken usul kurallari-
n1 diizenleyen prosediire iligkin kurallarda da UCK’nin
uyusmazlik konusunu hangi hukuk kurallarini esas ala-
rak ¢ozecegine dair bir diizenleme yer almamaktadir.

B. UCK’nin Uyusmazhiklari Cézerken
Uygulayacagi Hukuk

Yukarida da bahsedildigi {izere UCK’nin uyusmazliklar:
¢ozerken hangi hukukun kurallarini uygulayacag: husu-
su Giimiis Kitap genel hiikiimleri ve eklerinde acik bir
sekilde belirtilmemistir. Diger yandan, sdzlesme veya
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to being able to choose the governing law of the agree-
ment stated in the particular conditions in accordance
with article 1.4 of the Silver Book, is to enable the par-
ties to carry out their contractual relationship within
certain boundaries and rules as they wish. Considering
different legal systems may have different approaches
to issues; it can be deduced that the parties expect to
prevent the uncertainty that may arise due to these dif-
fering legal approaches by choosing the governing law of
the contract. Thus, if the parties in fact make a specific
choice as to the governing law of the contract, it will be
appropriate and convenient to apply that relevant law to
apossible dispute that may arise between the parties.?

It will be appropriate for the DAB; which has a mission
to settle disputes according to the Silver Book, to apply
the governing law chosen by the parties while undertak-
ingits duty to adjudicate on disputes. In cases where the
parties have not specified the governing law of the con-
tract, DAB may apply the most suitable law to the prob-
lem, conditions of the matter and the contract while
settling the dispute in a satisfactory manner for both

(S

.«

proje kaynakli uyusmazhklarin UCK tarafindan veya
taraflarca dostane yollarla c¢oziillememesi durumunda
uyusmazhgin tahkim yoluna gitmesi iizerine, tahkim-
de uygulanacak hukukun ne oldugu ise Giimiis Kitap’ta
belirlidir. Yukarida da belirtildigi iizere Gilimiis Kitap’in
20.6. maddesine gore, uyusmazlik tahkim yoluyla ¢6-
zlimlenirken; taraflarca aksi kararlastirilmadigi tak-
dirde, Milletlerarasi Ticaret Odasr’min tahkim kurallar:
benimsenecek ve tahkim prosediirii s6zlesmenin 14.
maddesinde taraflarca belirlenmis olan dil ile yiiriitiile-
cektir. Giimiig Kitap genel hiikiimlerinin 1.4. maddesin-
de uygulanacak hukuka iligkin de diizenleme mevcuttur.
14. maddeye gore, sozlesmeye 6zel hitkiimlerde belirle-
nen hukuk uygulanacaktir. Taraflarin Giimiis Kitap'in
14. maddesine uygun olarak 6zel kosullar kapsaminda
sozlesmeye uygulanacak hukuku secebilmelerinin temel
mantig, kendi aralarindaki s6zlesmesel iligkiyi belirli s1-
nirlar ve kurallar cercevesinde yiiriitmek istemeleridir.
Uygulanabilecek farkli iilke hukuklarinin meselelere
farkl yaklagabilecegi g6z 6niine alindifinda, taraflarin
sozlesmeye uygulanacak hukuku se¢meleriyle,ileride,
yani s6zlesmenin yiiriirliigii asamasinda ortaya cikabi-
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parties. The main reason DAB exists as a dispute settle-
ment mechanism under the Silver Book is the expecta-
tion for disputes to be resolved in a time efficient and
fair manner. Moreover, considering that arbitration is a
costly process, DAB is expected to provide amore cost ef-
fective settlement option for the parties. However, if the
DAB does not abide by the chosen governing law during
the dispute settlement process and reaches an unsatis-
factoryresult for the parties, the parties will have to bear
both the costs of the DAB and the arbitration process. As
aresult, not only the parties’ interests will have not been
protected as they had aimed, but they will also have been
unnecessarily subjected to exorbitant sums.

IV. A RELEVANT EXAMPLE FROM PRACTICE

Related to the subject, the turnkey agreement laid out
in the Silver Book, one of the standard agreements of
FIDIC, has been selected to be applied to a major con-
struction project undertaken between a contractor and
employer from different countries. A lump sum price
has been adopted by the parties to this contract. The
contractor has demanded the operational costs of the
worksite from the employer due to an unexpected situa-
tion which arose at the site and interfered with the con-
struction phase during the execution of the construc-
tion project.

In one of the provisions of the side agreement which
has been signed between the parties prior to the date
of the dispute because of delays during the construc-
tion phase, the expenses which may be considered as
operational costs of the worksite have been listed and it
is stated that additional payment, which would be cal-
culated by using the formula provided in the same side
agreement, may be requested from the employer if there
is a delay in the construction process. Yet another pro-
vision of this side agreement states that the contractor
may demand additional costs related to the operational
costs of the worksite and that the parties shall accept the
principles relating to these additional costs outlined in
the side agreement. Thus, the contractor has invoiced all
the costs arising from his machinery and personnel’s in-
ability to work to the employer, while indicating that he
incurreddamages due to the delay and as a result he re-
quested additional payments as operational costs of the
worksite. The employer, on the other hand, has stated
that these costs have already been paid to the contrac-
tor as additional costs at various times and therefore
the contractor’s request is unfounded. Additionally, the

lecek durumlarda meydana gelebilecek hukuksal yakla-
sim farki belirsizliginin 6niine gec¢ilmesini bekledikleri
diisiiniilebilecektir. Dolayisiyla, Giimiis Kitap sozlesme-
lerinde de taraflarca s6zlesmeye uygulanacak bir hukuk
secimi yapilmig olmasi halinde, taraflar arasinda doga-
bilecek bir uyusmazhga da taraflarin kararlastirdigi bu
hukukun uygulanmasi uygun diisecektir.?

Giimiis Kitap’a gore uyusmazliklar1 ¢éziim misyonu
iistlenen UCK’nin, gorevini yerine getirirken taraflarca
kararlagtirilan hukuk dogrultusunda hareket etmesi ye-
rinde olacaktir. Taraflarin s6zlesmede hicbir hukuk se-
¢imi yapmamis olmalar: ihtimalinde ise, UCK’nin uyus-
mazliklar ¢ozerken, meseleye, durumun sartlarina ve
sozlesmeye en uygun diisecek hukuku secerek taraflar
arasindaki uyusmazhg taraflari tatmin edecek sekilde
sonlandirmasi diisiiniilebilecektir. Glimiis Kitap kapsa-
minda UCK’nin taraflar arasinda ¢ikabilecek uyusmaz-
liklarin ¢6ziimii mekanizmalarindan biri olarak diizen-
lenmesinin ardindaki temel mantik, uyusmazhklarin
bu kurum tarafindan hizli ve hakkaniyete uygun olarak
¢oziilmesi beklentisidir. Ayrica tahkimin niteligi geregi
oldukca pahali bir prosediir oldugu da degerlendirildi-
ginde, UCK’nin taraflara uygun maliyetli bir uyusmazlik
¢6ziim yolu sunmasi dabeklenmektedir. Ancak UCK’nin
uyusmazligl ¢cézme siirecinde uygulamasi gereken hu-
kuka riayet etmemesi ve ulastig1 sonucun taraflar tat-
min etmemesi durumunda uyusmazlik en nihayetinde
tahkime gidecekse, taraflar hem UCK’ya hem de tahki-
me para dokmek durumunda kalacak ve UCK’nin uygu-
lanacak hukuka riayet etmemesi taraflarin hukuki men-
faatini korumamig olmanin yaninda taraflarin gereksiz
yere yiiksek meblaglar harcamasina da neden olacaktir.

IV. KONUYA iLiSKIN UYGULAMADAN BIR ORNEK

Konuya iligkin olarak, yiiklenici ve is sahibinin farkl
iilkelerden oldugu ¢ok biiyiik bir ingaat projesinde, ta-
raflarin gerceklestirecegi projeye uygulanmak iizere
FIDIC standart s6zlesmelerinden Giimiis Kitap’ta dii-
zenlenen anahtar teslim s6zlesmesi secilmigtir. Taraflar
arasinda diizenlenen bu s6zlesmede goétiirii bedel be-
nimsenmistir. Bu ingaat projesinin ileriki bir sathasinda
yiiklenici, ingaat sahasinda beklenmedik sekilde ortaya
cikan ve ingaat siirecinin belirli siire boyunca devamini
engelleyen bir durumdan kaynaklanan bir sebeple, inga-
atin siiresinde bitirilememesinden dogan santiye islet-
me giderlerinin bedelini ig sahibinden talep etmisgtir.

Taraflar arasinda ingaat siirecinde yasanan gecikme
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scope of the aforementioned provision which regulates
that “additional costs” may be demanded from the em-
ployer has been interpreted differently by the parties.
Against the contractor’s claim that there are no restric-
tions related to the additional costs which the contrac-
tor may demand, the employer has stated that the rea-
son for the lack of a restriction in the agreement is the
ambiguity of the relevant provisions of the agreement,
and the additional costs which may be requested from
the employer cannot be interpreted unlimitedly, and the
parties agreed upon this during the pre-contract negoti-
ations and that it is against the principle of good faith for
the contractor to demand more than the amount agreed
upon during the pre-contract negotiations. Hence, this
situation has caused a dispute regarding the interpreta-
tion of the agreement and hasbeen delivered to the DAB.

The employer has emphasised the differences between
the common law and the civil law, while stating that the
DAB must apply Turkish law, which is a civil law system
and has been selected as the applicable law to the rel-
evant agreement between the parties. The employer’s
concern is that, even though the applicable law to the
agreement has been clearly specified in the agreement
by the parties, the DAB will settle the dispute according
to the rules of the common law system as it has previous-
ly done in other DAB hearings. Due to the major differ-
ences between these two legal systems, DAB’s decision to
not applying the law chosen by the parties in their agree-
ment may jeopardize a fair settlement of the dispute.
Common law system accepts that the intentions of the
parties are reflected through the text of the agreement
and therefore, the common approach to interpreting an
agreement is to use literal interpretation and disregard
the meetings and negotiations which took place prior to
the execution of the agreement. In contrast, according
to Turkish law, the court is not bound by the agreement
provisions and may investigate the real and mutual in-
tentions of the parties through examining the corre-

dolayisiyla, uyusmazhk tarihinden 6nce imzalanmig
olan ek sozlesmede diizenlenen hiikiimlerden birinde
santiye isletme gideri olabilecek masraflar kalem kalem
sayilmisg, bu giderler ile ilgili olarak is sahibinden ek iic-
ret talep edilebilecegi ve talep edilebilecek ek iicretlerin
yine bu ek s6zlesmede diizenlenmig olan formiile uygun
olarak hesaplanacag belirtilmistir. Bu ek s6zlesmenin
bir bagka hiikmiinde yiiklenicinin gsantiye isletme gi-
der kalemleriyle ilgili olarak ek iicret talep edebilecegi
ve taraflarin bu ek ficretler ile ilgili s6zlesmenin ekin-
de diizenlenen prensipleri kabul edecegi belirtilmistir.
Yiiklenici de bu ek sézlesmede diizenlenen hiikiimlere
dayanarak makinalarinin ve bu ig i¢cin génderdigi perso-
nelin vs. belirli bir siire calisamamasindan kaynaklanan
biitiin masraflarini santiye isletme giderleri ad1 altinda
faturalar ile ig sahibine gostermis, gecikmeden dolay:
zarara ugradigini ve gecikme sebebiyle ek iicret talep et-
tigini belirtmistir. Is sahibi ise yiikleniciye bu masraflar:
cesitli zamanlarda ek {icret olarak 6dedigini belirterek,
yiiklenicinin bu talebinin yersiz oldugunu iddia etmis-
tir. Bunun yaninda, yukarida bahsedilen hiikiimlerde
diizenlenmis olan is sahibinden talep edilebilecek “ek
iicretler”in kapsami taraflarca farkli yorumlanmigtir.
Yiiklenicinin talep edebilecegi ek iicretlere sézlesme
kapsaminda herhangi bir sinirlama getirilmedigi iddi-
asmna karsin is sahibi, bu sinirlamanin sézlesme kapsa-
minda yazilmamig olmasinin ilgili hitkiimlerdeki mug-
lakhktan kaynaklandigini; is sahibinden istenebilecek
ek ficretlerin simirsiz olarak yorumlanamayacagini;
taraflarin sézlesme 6ncesi goriigmelerde bu konuyla il-
gili anlagmaya vardiklarini ve yiiklenici tarafin sézlesme
Oncesi goriigmelerde anlagilan tutardan daha fazla talep
bulunmasinin iyi niyet kurallarina aykir1 oldugunu ifade
etmistir. Nitekim bu durum, s6zlesme hiikiimlerinin yo-
rumlanmasi noktasinda taraflar arasinda bir uyusmaz-
Iiga sebep olmus ve bu uyusmazlik taraflarca UCK’ya
iletilmigtir.

Taraflar arasindaki yazigmalarda igveren tarafindan

14 FIDIC Silver Book, 1999 (FIDIC SB), Art. 20.2, p. 53.
15 FIDIC SB, Art. 20.2, p. 53.
16 FIDIC SB, Art. 20.2, p. 53.
17 FIDIC SB, Art. 20.2, p. 54.
18 FIDIC SB, Art. 20.2, p. 54.
19 FIDIC SB, Art. 20.4, p. 54.
20 FIDIC SB, Art. 20.4, p. 55.
21FIDIC SB, Art. 20.4, p. 55.

22FIDIC SB, Art. 20.4, p. 55.

23 FIDIC SB, Art. 20.5, p. 55.

24FIDIC SB, Art. 20.6, p. 55-56.

25 Yasar KARAYALCIN, “Insaat Sozlesmeleri”,
Yonetici- Isletmeci Mithendis ve Hukukcular icin Ortak
Seminer, Ankara Banka ve Ticaret Hukuku Arastirma
Enstittist, 18-29 March 1996, p. 307 cited from Buket
Koldas, FIDIC Kapsaminda Uyusmazliklarin Coziimi,

Master Thesis, Gazi University Institute of Social
Sciences, Ankara 2008, p.68-69.

26 S. Ashi Budak, “Tiirk Eser Sozlesmesi Hukuku
Isiginda FIDIC Sozlesmeleri”, Yesim M. Atamer, Ece
Bas Sizel, Elliott Geisinger, Uluslararas Insaat
Sozlesmeleri ve Uyusmazlik Coziim Yollari, Istanbul
Uluslararast insaat Hukuku Konferanslari-1, Ed. 1,
Istanbul 2016, p. 93.
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spondence which took place prior to the execution of
the agreement.? Consequently, DAB’s application of the
law chosen by the parties during the settlement process
is of great importance for the interests of the parties. If
the DAB applies the common law rules to the dispute ad-
judication process instead of Turkish law, the DAB will
not be able to satisfy the employer’s expectations and be
able to provide an agreeable solution for the employer.
This will cause a long period of dispute, delay in works
and an unnecessary incurring of expenses. In the event
that the parties had to refer the disputes that were not
resolved by the DAB to arbitration, they will need make
even more expenses as explained above.

V. CONCLUSION

As mentioned throughout the article, major construc-
tion agreements require very thorough and detailed
agreement terms due to their complex, time consuming
and costly natures. FIDIC contracts constructed in the
aforementioned manner contain provisions which the
parties may use according to their needs. These detailed
contracts aim to procure dispute resolution mechanisms
which will resolve conflicts in a time efficient, systemat-
ic and fair manner. Indeed, as a means to this end, Silver
Book contracts provide the DAB, amicable settlement
and arbitration procedures and explain the systematic
manner in which these procedures can be used. On the
other hand, whereas the law applicable to the arbitration
procedure is indicated even in the case where the parties
have not selected a governing law for their agreement,
the same consideration has not been provided for the
DAB procedure. This situation causes not only the DAB
being unable to provide a correct and satisfactory reso-
lution to the conflicts of parties, but also causes loss of
time and money. In our opinion, while settling the dis-
putes DAB must abide by the law chosen by the parties
if they chose it and apply the most suitable law to the
agreement and the parties if they did not chose it. B

ozellikle Anglo-Sakson hukuk sistemi ile Kita Avrupa-
s1 hukuk sistemi arasindaki farklara vurgu yapilarak,
UCK’nin 6niine gelen uyusmazhga, bahsi gecen sozles-
meye uygulanacak hukuk olarak se¢ilen ve Kita Avrupa-
sthukuk sistemine dahil olan Tiirk hukukunun uygulan-
mas1 gerektigi vurgulanmigtir. Igveren tarafin endigesi
UCK’nin, sdzlesmeye uygulanacak hukukun taraflar-
ca sozlesmede acikca benimsenmis olmasina ragmen
UCK’nin bunu dikkate almayarak Anglo-Sakson hukuk
sistemi kurallarina gére uyusmazligi ¢6zecegi yoniinde-
dir. Zira UCK tarafindan daha 6ncesinde verilen karar-
larda UCK iyeleri tarafindan Anglo-Sakson hukuk siste-
mi kurallar1 uygulama alani bulmustur. UCK tarafindan
taraflarca belirlenen hukukun, uyusmazhk ¢6ziimiinde
uygulanmamasi iki hukuk sistemi arasindaki temel fark-
lardan o&tiirii, uyusmazhgin adil ve hakkaniyete uygun
bir sekilde coziilememesi riskini yaratmaktadir. Anglo-
Sakson hukuk sisteminde taraf iradelerinin sézlesme
metni iizerine yansitildig1 kabul edildiginden s6zlegme-
nin yorumlanmasina dair genel yaklagim, sézlesmenin
lafzina gore yapilmakta ve taraflar arasinda sézlesme
oncesi goriismeler uyusmazlik ¢éziimiinde dikkate alin-
mamaktadir. Oysa Tiirk hukukunda mahkeme, tarafla-
rin gercek iradelerini anlayabilmek amaciyla sézlesme
hiikiimleriyle bagh kalmaz; taraflarin gercek ve ortak
iradelerini de s6zlesme 6ncesi goriigmelerin incelenme-
sisuretiyle aragtirir. Dolayisiyla, uyusmazhgin ¢6ziimii
sirasinda UCK tarafindan, taraflarca sézlesmeye uygu-
lanmak iizere secilmis olan hukukun uygulaniyor olma-
s1 taraf menfaatleri acisindan 6nem arz etmektedir. Sa-
yet UCK, taraflarin aralarindaki uyusmazhigin ¢éziimii
konusunda Tiirk hukuku yerine Anglo-Sakson hukuk
sistemi kurallarin uygulayacak ise igverenin beklenti-
sini kargilayamamig olacak ve igveren tarafl tatmin ede-
cek makul bir ¢6ziim iiretememis olacaktir. Bu durum
da taraflarca uzun bir uyusmazlik dénemi yasanmasina,
isin gecikmesine ve gereksiz bir masrafa yol acacaktir.
Taraflarin UCK’da ¢6ziimlenemeyen uyusmazhklarim
tahkim yoluna gétiirmek durumunda kalmalari iizerine,

14 FIDIC Giimis Kitap, 1999 (FIDIC GK), m. 20.2, 5.53.
15 FIDIC GK, m. 20.2, s. 53.

16 FIDICGK, m. 20.2, 5. 53.

17FIDICGK, m. 20.2, 5. 54.

18 FIDIC GK, m. 20.2, s. 54.

19 FIDIC GK, m. 20.4, 5.54.

20 FIDICGK, m. 20.4, 5.55.

21FIDIC GK, m. 20.4, 5.55.

22 FIDICGK, m. 20.4, 5.55.
23 FIDIC GK, m. 20.5, 5.55.

24 FIDIC GK, m. 20.6, 5.55-56.

25 Buket Koldas, FIDIC Kapsaminda Uyusmazliklarin
Cozimil, Yiksek Lisans Tezi, Gazi Universitesi Sosyal
Bilimler Enstitiisti, Ankara 2008, s.68-69'dan naklen,
Yasar KARAYALCIN, “Insaat Stzlesmeleri”, Yonetici-
Isletmeci Miihendis ve Hukukcular icin Ortak Seminer,

Ankara Banka ve Ticaret Hukuku Arastirma Enstittist,
18-29 Mart 1996, s.307.

26 S. Asli Budak, “Tiirk Eser Stzlesmesi Hukuku
Isiginda FIDIC Stzlesmeleri”, Yesim M. Atamer, Ece Bas
Siizel, Elliott Geisinger, Uluslararasi Insaat Sézlesmeleri
ve Uyusmazlik Coziim Yollar, istanbul Uluslararasi
insaat Hukuku Konferanslari-1, 1. Basi,

istanbul 2016, 5. 93.
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yukarida da bahsedildigi {izere, daha da ¢cok masraf yap-
malari s6z konusu olacaktir.

V. SONUC

Genel olarak yukarida da belirttigimiz gibi, ¢cok biiyiik
ingaat s6zlesmelerinin karmasik, zaman alan ve mas-
rafl1 yapisi, bunlarin uygulamasim diizenleyen detayl
sozlesmelere ihtiya¢ duyulmasina neden olmaktadir.
Bu kapsamda hazirlanmig olan standart FIDIC sozles-
meleri, projelerin taraflarinin ihtiyaclar: dogrultusun-
da kullanabilecekleri hiikiimler icermektedir. Bu kap-
saml sozlesmeler pek tabi bu projelerde s6z konusu
olabilecek uyusmazliklara da ¢6ziim yollar: iiretmeye
calismakta, bunlarin en kisa zamanda, sistematik ve
hakkaniyete uygun sekilde ¢6ziilmesini saglamay1 he-
deflemektedir. Nitekim bu dogrultuda, standart soz-
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lesmelerden olan Giimiis Kitap s6zlesmelerinde de
uyusmazlik ¢6ziim yollari olarak UCK, dostane yollarla
coziim ve tahkim prosediirlerinden bahsedilmis, bun-
larin sistematik bir sekilde nasil kullanilacag: anlatil-
migtir. Bunun yam sira bu sézlesmelerde, taraflar ara-
sinda hukuk se¢imi yapilmamig oldugunda dahi tahkim
uygulamasinda hangi hukukun uygulanacagl 6ngo-
riilmiis olmasina ragmen, UCK acisindan bu husus
boslukta kalmistir. Bu durumun UCK’nin uyusmazlhig:
dogru ve taraflar: tatmin edecek sekilde ¢c6zememesine
sebep olmasi, taraflarin yalnizca uyugmazhiklarinin ¢6-
ziilememesine degil, fazladan zaman ve para kaybi ya-
samasina da sebep olmaktadir. Kanimizca UCK uyus-
mazliklar1 ¢ézerken, s6zlesmede taraflarca bir hukuk
secimi yapilmigsa buna riayet etmeli, yapilmamigsa da
sozlesmeye ve taraflara en uygun olacak hukuku uygu-
lamalidir. ®

http://fidic.org (Son erisim: 26.11.2016)
Nazli Tére, FIDIC Kurallarinin Karsilastirmali Hukuktaki Yeri, Ankara 2011
FIDIC Giims Kitap, 1999

Buket Koldas, FIDIC Kapsaminda Uyusmazliklarin Cézimu, Yiiksek Lisans Tezi,
Gazi Universitesi Sosyal Bilimler Enstitiisii, Ankara 2008

S. Ash Budak, “Tiirk Eser Sozlesmesi Hukuku Isiginda FIDIC Sozlesmeleri”,
Yesim M. Atamer, Ece Bas Siizel, Elliott Geisinger, Uluslararas Insaat Stzlesmeleri
ve Uyusmazlik Coztim Yollari, Istanbul Uluslararast insaat Hukuku Konferanslari-1,
1. Basl, Istanbul 2016

ARTICLETTER|SUMMER 2017



