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Judicial Sale of Immovable
Properties and the
Rights and Obligations

of the Parties

Taginmazlarin Icra Yoluyla Satist ve
Taraflarin Hak ve Yiktimliliikleri

ABSTRACT

To understand the rights and obligations of the
buyer and the execution office and the pur-
pose thereof within the scope of the sale of
immovable properties by auction, it is neces-
sary to examine the auction process. For the
sale of immovable properties by auction, the
execution office commences the prepara-
tions for the auction upon receiving the sale
request. There are many procedures to be
executed by the execution office to conduct
the process wholesomely, such as the prepa-
ration of the auction announcement, auction
terms, and list of incumbrances and the valu-
ation. Subsequent to the end of preparation
procedure, the first auction and if necessary,
the second auction will be carried out by the
execution office. If the conditions are fulfilled

OZET

Tasinmazlarin icra yolu ile satisinda icra dairesi
ve alicinin hak ve yuktmltltklerinin ve bunlarin
amaclarinin anlasilabilmesi icin dncelikle acik
artirma ile satis streci incelenmelidir. Tasin-
mazlarin acik artirma ile satisinda, icra dairesi
satis talebini aldiginda artirma icin hazirliklara
baslayacaktir. Artirmanin ilani, artirma sart-
namesi, mukellefiyetler listesinin hazirlanmasi
ve tasinmazin kiymet takdiri acik artirmanin
saglikh bir bicimde yuruttlmesi icin gerekli olan
bu hazirliklar arasinda yer almaktadir. Hazir-
Ik islemlerinin tamamlanmasindan sonra icra
dairesi tarafindan birinci artirma yapilacak ve
gerekirse ikinci artirma gerceklestirilecektir.
Artirma sonunda gereken sartlar saglanir-
sa tasinmazin mulkiyeti alicrya gececektir ve
akabinde, satis sonucu elde edilen para, icra
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at the end of the auction, the ownership of
the immovable property will be transferred
to the buyer and immediately afterwards, the
amount of money acquired from the auction
of the immovable property will be distributed
among the creditors by the execution office.
Within such process, there are obligations that
should be fulfilled both by the parties and the
execution office.

KEYWORDS: Sale of Imnmovable Property,
Auction, Annulment of the Tender, Execution
Office, Buyer

I. INTRODUCTION

HE ONLY WAY TO LIQUIDATE IMMOVABLE PROPER-
ties is the sale by auction to be carried out
by the execution office. This sale by auction
to be carried out by the execution office can
be defined as a sales transaction to be carried
out inter praesentes at a predetermined place

and time according to predetermined conditions, exe-

cuted with the highest bidder whose bid was determined
by successive bids.

Ensuring the attendance of more people to the auction,
informing the participants and executing the auction
successfully are only possible through the procedures of
preparation and auction; therefore the execution office
should carefully carry out such procedures and the par-
ties should fulfil their obligations.

In our study, preparation phase of the auction, conduct-
ing the auction, payment and distribution of the money,
which are the phases of a sale of an immovable property
by auction, will be explained along with the rights and
obligations of the execution office and the buyer.

Il. PREPARATION PHASE OF THE AUCTION

To conduct the tender process properly, there are cer-
tain phases to be gone through before the sale by auction
of the immovable property. Preparation phase com-
mences from the buyers’ request for sale of the seized
immovable property and proceeds with the auction
sale of the immovable property by the execution office
within three months. It should be stated that this three

dairesi tarafindan alacaklilar arasinda paylas-
tinlacaktir. Bu sUrec icerisinde, icra dairesinin
ve alicinin uymasi gereken yukumlaltkleri bu-
lunmaktadir.

ANAHTAR KELiMELER_: Tasinmaz Satisl,
Acik Artirma, lhalenin Feshi, Icra Dairesi, Alici

1. GiRIS

ASINMAZ MALLARIN PARAYA CEVRILMESi ANCAK,

icra dairesi tarafindan acik artirma yoluyla

satis ile miimkiindiir. Icra dairesi tarafindan

yapilacak bu acik artirma ile satig, 6nceden

tespit edilmis yer ve zamanda, 6nceden be-

lirlenmis sartlara gore, hazrlar arasinda,
fiyatin birbirini izleyen tekliflerle olusacak bicimde en
yiiksek teklifte bulunan kimse ile akdedilen satis iglemi
olarak tamimlanabilir.

Artirmaya daha fazla kisinin katilmasi, katilacaklarin
bilgilendirilmesi ve artirmanin bagarih bir sekilde ger-
ceklestirilmesi hazirhk ve artirma islemleri vasitasiyla
olacag i¢in icra dairesinin bu iglemleri 6zenle yiiriitme-
si ve alicinin ve icra dairesinin yiikiimliiliiklerini yerine
getirmeleri gerekmektedir.

Calismamizda, taginmazin acik artirma yolu ile satigin-
daki evreler olan acik artirmaya hazirlik evresi, acik ar-
tirmanin yapilmasi, satis bedelinin 6denmesi, paralarin
paylagtirilmas: evrelerinden bahsedilecek, icra dairesi
ve alicinin hak ve ytlikiimliiliikleri aciklanacaktir.

Il. ACIK ARTIRMAYA HAZIRLIK EVRESI

Tasinmazin acik artirma yolu ile satilmasindan énce ya-
pilacak ihalenin gerektigi gibi gerceklestirilmesi acisin-
dan gecilmesi gereken birtakim agsamalar vardir. Hazir-
lik agamasi, alacaklinin hacizli taginmazin satigini talep
etmesinden itibaren baglar ve icra miidiiriiniin talepten
itibaren ii¢ ay icerisinde hacizli taginmaz acik artirma
ile satmast ile devam eder. Belirtmek gerekir ki Icra iflas
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month period, regulated by Article 123 of the Execution
and Bankruptcy Code (the “EBC”), is not a limitation
period but a regulatory period; hence even though the
execution office manager conducts the sale after the end
of such period, the sale will still be valid.!

The auction announcement serves the purpose of lig-
uidating the immovable property for a higher price by
drawing attention and informing the ones who have
interest and benefit from acquiring this property about
the conditions of the auction and when and how the
auction will take place. Execution office should an-
nounce the relevant auction at least one month before
the tender date. The auction announcement includes;
information about the immovable property’s type, qual-
ity, important characteristics, estimated value, location;
where the first and second auction will take place, and
also a notice about the participants’ obligation of sub-
mitting a letter of guarantee issued by a national bank or
deposit money in an amount equal to twenty percent of

Kanunw'nda (“iiK”) madde 123’te diizenlenmis bu ii¢
aylik siire hak diisiiriicii degil, diizenleyici siire oldugun-
dan icra miidiiriiniin bu siire gectikten sonra yapacag:
satis da gecerli olacaktir.!

Artirma ilani, tasinmazin genel ilgiyi {izerine cekerek
daha yiiksek bedelle paraya cevrilmesi ve bu mali edin-
mek konusunda ilgi ve menfaati olanlarin artirmanin
sartlarindan ve yapilacag giin ve zamandan haberdar
olabilmeleri amacina hizmet etmektedir. Icra dairesinin
s6z konusu artirmayi satistan en az bir ay 6nce ilan et-
mesi gerekmektedir. Artirma ilaninda taginmazin cinsi,
mabhiyeti, onemli vasiflari, tahmin edilen kiymeti, bu-
lundugu yer; birinci ve ikinci ihalenin yapilacag yer, giin
ve saat; artirmaya istirak edeceklerin haczedilen malin
tahmin edilen kiymetinin yiizde yirmisi nispetinde pey
akcesi veya milli bir bankanin teminat mektubunu tevdi
etmeleri gerektigi; diger bilgilerin nereden ve ne suretle
Ogrenilebilecegi hususlariin yer almasi gerekmektedir.
Ayrica, ipotek sahibi alacaklilarla diger ilgililerin tagin-
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the estimated value of the immovable property and the
instructions on how and where to learn other informa-
tion. Also, the auction announcement should include
information about the necessity to notify the execution
office about the rights of the mortgagees and the other
relevant persons, and especially their claims on interest
and expenses within fifteen days along with related sub-
stitutive documents; otherwise, unless related persons’
rights are registered at the land registry, they will be ex-
cluded from the distribution of the money. This notice
should also be sent to the persons who have a right of
easement.

The execution office manager will decide on the type,
place and date of the announcement and also whether
an announcement will be made via newspaper while
taking the interests of the related parties into considera-

maz lizerindeki haklarini, 6zellikle faiz ve masrafa dair
olan iddialarim1 kamitlayici belgeleriile on beg giin icinde
icra dairesine bildirmeleri gerektigi bilgisine de yer ve-
rilmesi gerekmektedir; aksi halde, ilgili kisilerin haklar1
tapu siciliyle sabit olmadikea, satig bedelinin paylagma-
sindan haric kalacaklar: belirtilir. Bu ihtarin irtifak hak-
ki sahiplerine de yapilmasi gerekmektedir.

Icra miidiirii ilanin seklini, yerini, giiniinii ve gazete ile
ilan yapilip yapilmayacagini ilgililerin menfaatlerini goz
oniinde bulundurarak belirleyecektir. 11K madde 114’te,
ilanin birinci ihale tarihinden en az bir ay 6nce yapilma-
s1gerektigi diizenlenmistir. Bu ilan ayrica elektronik or-
tamda da yapilacaktir.

Taginmaz artirma ilanlari, icra dairesi tarafindan ala-
cakliya, bor¢luya ve tasinmazin tapu sicilinde kayith bu-
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tion. It is regulated under article 114 of the EBC that this
announcement should be made at least one month be-
fore the date of the first tender. Such announcement will
also be made electronically.

Auction notices regarding immovable properties will
be issued to registered addresses of the creditor, the
debtor and registered persons at the land registry. In
accordance with articles 127 and 134 of the EBC, in the
case the execution office did not follow the obligation
of issuing a notice and if the tender has been executed;
the annulment of the tender can be requested by filing a
complaint. In case the auction announcement is done in
violation with the EBC, such as not sending a copy of the
list of incumbrances to the creditors who have seizure or
mortgage as per article 126 of the EBC, the annulment of
the tender can be requested as well.

Another document which the execution office should
prepare along with the auction announcement is the
auction specifications. Under article 124 of the EBC, the
auction specifications should primarily include notice
about the participants’ obligation of submitting a letter
of guarantee of a national bank or deposit money in an
amount equal to twenty percent of the estimated value of
the immovable property, necessity to provide a guaran-
tee for the persons who will attend to the auction online
and other aspects on how the electronical tender process
will take place. These auction specifications should be
available to the public at the execution office for at least
ten days before the auction for everyone to see.

Along with the auction specifications, the execution of-
fice manager prepares a list of incumbrances that will
show the incumbrances registered to the land registry
or incumbrances based on formal deed by consulting to
the land registrar. It should be stated that the execution
office does not have the authority to examine the incum-
brances which are notified by the land registrar nor the
power of discretion on the same. Upon the auction an-
nouncement, the claims of those who stated their rights
on the immovable property will also be included to the
list of incumbrances.?

The list of incumbrances prepared in this manner will
be issued to the creditors who have seizure pursuant to
article 128 of the EBC and a period of three days will be
granted to the creditors in order for them to raise their
objections. In addition to the annulment reasons stated
above, in the event that the list of incumbrances is not

lunanilgililerin tapuda yazili bulunan adreslerine ayrica
teblig edilir. IiIK madde 127 ve madde 134 uyarinca icra
dairesinin s6z konusu tebligat gonderme yiikiimliilii-
gline uymamasi halinde, eger ihale yapilmigsa, ihalenin
feshi sikdyet yoluyla istenebilecektir. Artirma ilaninin
[iK’ya aykir1 olarak yapilmasi halinde, 6rnegin iIK mad-
de 126’ya gore ilanin bir 6rneginin veya miikellefiyetler
listesinin haciz ve ipotek alacaklilarina teblig edilmemis
olmasi hallerinde de ihalenin feshinin talep edilmesi
miimkiindiir.

Artirma ilan ile birlikte icra dairesinin hazirlamasi ge-
reken bir diger belge de artirma sartnamesidir. IIK mad-
de 124’te artirma gartnamesinde yer almasi gerekenler
arasinda baglica, artirmaya istirak edeceklerin taginma-
zin tahmin edilen kiymetinin yiizde yirmisi nispetinde
pey akgesi veya milli bir bankanin teminat mektubunu
tevdi etmeleri, elektronik ortamda teklif vererek artir-
maya katilacaklarin teminat géstermeleri gerektigi ve
elektronik ortamda teklif vermeye iliskin diger hususlar
yer almaktadir. Bu sartnamenin artirmadan 6nce en az
on giin boyunca herkesin gérmesi icin icra dairesinde
acik bulundurulmasi gerekmektedir.

fcra miidiirii artirma sartnamesinin yan sira, taginmaz
iizerindeki tapu siciline kaydedilmis veya resmi senede
dayanan miikellefiyetleri tapu sicili memurluguna so-
rarak bir miikellefiyetler listesi hazirlar. Hatirlatmak
gerekir ki, icra dairesinin tapu miidiirliigiiniin bildirmis
oldugu miikellefiyetleri inceleme yetkisi ve bunlar {ize-
rinde takdir yetkisi yoktur. Artirmanin ilani {izerine ta-
sinmaz iizerinde hak sahibi oldugunu bildiren kimsele-
rin iddia ettikleri miikellefiyetler de bu listeye gecirilir.?
Bu sekilde hazirlanmig miikellefiyetler listesi, ITK mad-
de 128 geregi haciz koydurmus alacaklilarla bor¢lulara
teblig edilir ve itirazlarini bildirmeleri icin kendilerine
ii¢ giinliik siire verilir. Yukaridaki fesih sebeplerine ek
olarak Miikellefiyetler listesinin haciz ve ipotek alacak-
Iilarina teblig edilmemis olmasi halinde de ihalenin fes-
hi talep edilebilir.

Itiraz icin verilen bu ii¢ giinliik siirenin itirazsiz gecmis
olmasi ya da itiraz edilmesi iizerine yedi giin i¢inde is-
tihkak davas1 ac¢ilmamasi durumunda miikellefiyetler
listesi kesinlesir. Kiymet takdirine iligkin rapor bor¢lu-
ya, haciz koydurmus alacakhlara ve diger ipotekli ala-
caklilara tapudaki mevcut adresleri esas alinarak teblig
edilir. Icra dairesi ayrica, satiga ¢ikarilan taginmazda ek-
lenti niteliginde tegvikli mal varsa, bu mallarin kiymeti-
ni takdir ettirir. Bu kiymet takdiri ilgililere teblig edilir.
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notified to the creditors who have seizure or the mort-
gage, the annulment of tender can be requested.

If this three-day period granted for raising objections is
passed without any objections or if there is no lawsuit
filed within seven days after an objection is raised, then
the list of incumbrances will become final. Appraisal
report will be issued to the addresses on the land regis-
try of the debtor, creditors who have seizure and other
mortgagees. Execution office will also appraise the value
of any property that was given an incentive to which
constitutes an extension to the immovable property
that is being sold. This appraisal will be notified to the
relevant persons. It should be stated that in accordance
with article 128/a of the EBC, relevant persons that this
appraisal is notified to can raise their objections to the
appraisal by filing a complaint to the enforcement court
that had the appraisal report prepared within seven days
after receiving it. Further in the said article it is stated
that the appraisal report may be subject to another ex-
pert examining if the related expenses and charges have
been paid and if not, this complaint will be declined ex
officio. Therefore, the appraisal will become final if nec-
essary expenses are not paid within seven days and this
appraisal value will be included in the auction speci-
fications and will also be presented in the auction an-
nouncement.

Since the list of incumbrances is a part of the auction
specifications and have the force of land registry for
such auction,® the buyer will acquire the real property
only with incumbrances included in the list. As it is stat-
ed in Prof. Dr. Ramazan Aslan, Prof. Dr. Ejder Yilmaz
and Prof. Dr. Sema Tagpinar Ayvaz’s book titled “Icra ve
iflas Hukuku”:

“The one who buys the immovable property at the auction

(buyer) will acquire it as in the auction specifications. The

incumbrances (encumbrance) that are not stated in the

auction specifications will not be transferred to the buyer.

In other words, the auction specifications have the force of
land registry.”*

Since the list of incumbrances is a part of the tender
specifications, they have the force of land registry and
also it is an order of priority since it shows how the dis-
tribution of sale value will be made. In fact, it is stated
in the 12% Civil Chamber of Supreme Court’s verdict
dated June 29,1976 and numbered 5894 E, 8067 K. that
in case the list of incumbrances does not include any in-

Belirtmek gerekir ki IIK madde 128/a geregi kiymet
takdirinin teblig edildigi ilgililer, tebligden itibaren yedi
giin icinde raporu diizenleten icra dairesinin bulundugu
yerdeki icra mahkemesinde sikayette bulunarak kiymet
takdirine itiraz edebilirler. Ilgili hitkmiin devaminda ise
yedi giin icerisinde gerekli masraf ve iicretin mahkeme
veznesine yatirilmasi halinde bu sikayete iligkin olarak
yeniden bilirkisi incelemesi yaptirilabilecegi aksi tak-
dirde ise sikayetin re’sen kesin olarak reddedilecegi be-
lirtilmigtir. Bu sebeple gereken masrafin yedi giin iceri-
sinde yatirilmamasi halinde kiymet takdiri kesinlesecek
ve takdir olunan bu kiymet, artirma sartnamesine geci-
rilerek, artirma ilaninda da gosterilecektir.

Miikellefiyetler listesi artirma sartnamesinin bir bolii-
miinii olugturdugu ve o artirma bakimindan tapu sicili
hitkmiinde oldugu?® icin, alic1 taginmazi yalmz bu listede
yer alan miikellefiyetlerle iktisap eder. Prof. Dr. Rama-
zan Aslan, Prof. Dr. Ejder Yilmaz ve Prof. Dr. Sema Tas-
pinar Ayvaz'in “Icra ve Iflas Hukuku” adl kitabinda da
belirtildigi tizere:

“Tasinmazi acik artirmada satin alan kimse (alict), onu
artirma sartnamesine gére iktisap eder. Artirma sartna-
mesinde gosterilmemis olan miikellefiyetler (yiikiimlii-
liikler) alictya gegmez. Yani, artirma sartnamesi alict i¢in
tapu sicili hitkmiindedir.”*

Miikellefiyetler listesi, ihale sartnamesinin bir béliimii-
nil olusturdugundan tapu sicili hitkmiinde olup, aym
zamanda satis bedelinin paylagtirilmas: seklini goster-
diginden bir sira cetvelidir. Nitekim Yargitay 12. Hu-
kuk Dairesi’nin 29 Haziran 1976 tarih ve 5894 E. 8067
K. sayili kararinda da belirtildigi iizere, miikellefiyetler
listesinde herhangi bir yiikiimliilitk bulunmamasi ha-
linde alicy, tasinmaz yiikiimliiliiklerden arinmig olarak
iktisap eder. Bu yonden sira cetvelinin ilgili taginmaz
lizerindeki tiim yiikiimliiliikleri gostermesi gerekmekte
olup; burada bulunmayan yiikiimliiliiklerin aliciya yiik-
lenmesi miimkiin olmayacaktir. Alicinin gsartnameyi ve
onun bir boliimii olan miikellefiyetler listesini incelemig
olmasi yeterli olup, ayrica tapu sicilini de inceleme yii-
kiimliiliigi yoktur.

ll. ACIK ARTIRMANIN YAPILMASI EVRESI

Tasinmazin satilmasi i¢in yapilacak birinci ve ikinci ar-
tirma, icra miidiirii tarafindan, ilanda belirtilen yer, giin
ve saatte elektronik ortamda verilen en yiiksek teklif
iizerinden baglatilir. Elektronik ortamda verilecek tek-
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cumbrances then the buyer will acquire the immovable
property free from any incumbrance. In this respect,
the order of priority should include all of the incum-
brances on the relevant immovable property and any
incumbrances that are not mentioned in the list cannot
be transferred to the buyer. It is sufficient for buyer to
examine the specifications and the list of incumbrances
which is a part of the specifications and there is not an
obligation to examine the land registry as well.

lil. AUCTION PHASE

The first and second auctions to be carried out for the
sale of the immovable property are commenced by the
execution office manager from the highest bid made
electronically and on the date and at the time stated in
the announcement. The bids to be submitted electroni-

L

lifler ise taginmazin tahmin edilen kiymetinin yiizde el-
lisinden az olamayacag gibi; taginmazin tahmin edilen
kiymetinin ylizde yirmisi oraninda teminat gésterilmesi
de zorunludur.

Artirma yapilirken belediye tarafindan génderilecek
bir tellalin bulunmas: acik artirmanin usuliine uygun
gerceklestirilebilmesi icin gereklidir.® Icra miidiirii, ar-
tirma yapilirken belediye tarafindan tellal génderilme-
mis olmas1 durumunda, bu durumu artirma tutanagina
yazarak, gorevlilerinden birini o artirma icin tellal tayin
edebilir.

Hatirlatmak gerekir ki acik artirma kamusal bir iglem
oldugundan fiil ehliyetine sahip herkesin katilimina
aciktir” Artirmada taginmaz, tellalin {ic defa bagirma-
sindan sonra ve elektronik ortamda verilen en yiiksek
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cally cannot be less than fifty percent of the immovable
property’s estimated value, and also it is obligatory to
provide a guarantee equal to twenty percent of the im-
movable property’s estimated value.

In order to duly execute the auction process, a crier
should be assigned by the municipality to attend the
auction.’® If there is no crier assigned by the municipal-
ity, the execution office manager may appoint one of the
officers as the crier for that specific auction by writing
this information to the record of auction.

It should be stated that since the auction is a public pro-
cedure, anyone with the capacity to act can participate
to the auction.” After crier’s holler for three times and
also considering the highest bid given electronically, the
immovable property is awarded to the person who made
the highest bid. To award the immovable property, the

teklifin de degerlendirilmesi sonucunda en yiiksek tek-
lifi verene ihale edilir. Thalenin yapilabilmesi icin, artir-
ma bedelinin taginmazin tahmini kiymetinin yiizde el-
lisini bulmus olmasi ve artirma bedelinin o taginmaz ile
temin edilmis olup da satig isteyen alacaklinin alacagina
riichani olan alacaklarin toplamindan fazla olmasi, satis
ve paylastirma giderlerini de gecmesi gerekir.

Artirma bedelinin bu sartlari tagimasi halinde, tasinmaz
en ¢ok pey siirene ihale edilir ve durum artirma tutana-
gina yazilir. fcra memuru, bu sartlarin gerceklesmemesi
halinde satig1 geri birakir ve artirma ilaninda gosterilen
yer, giin ve saatte ikinci artirma gerceklestirilir. Tkinci
artirmada alic1 ctkmazsa veya bu sartlar gerceklesmezse
paraya gevirme talebi diiser. Tkinci artirma da icra mii-
diirii tarafindan elektronik ortamda verilen en yiiksek
teklif iizerinden baglatilir. Thale sartlar ise birinci artir-
mada oldugu gibidir.
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auction value should be at least fifty percent of the im-
movable property’s estimated value and it also should be
higher than the sum of the receivables that have priority
against the receivable of the creditor who sought the sale
and the sale and distribution expenses.

If the auction value satisfies these conditions, the im-
movable property will be awarded to the highest bidder
and this information will be written to the record of auc-
tion. If the auction value does not satisfy such conditions,
then the execution officer will adjourn the auction, and
the second auction will take place at the place, date and
time specified in the auction announcement. If no one
bids at the second auction or the relevant conditions are
not fulfilled, liquidation request will become ineffective.
The second auction will also commence by the execution
office manager from the highest bid electronically made.
Auction conditions will be same as the first auction.

In case of collusion in the tender, pursuant to article 134
of the EBC, the annulment of tender can be requested.
In this context, paying the bidders to leave the auction,
not following the EBC provisions during bidding, such
as awarding the tender without crier hollering for three
times, executing the auction at a place other than the
one stated in the auction announcement, awarding the
tender even though the auction value does not meet the
amount stated in the EBC; deceiving the buyer regarding
the essential features of the immovable property, such as
the immovable property being expropriated prior to the
auction may be some of the reasons to request the annul-
ment of the tender.

In addition to these reasons, the slightest suspicious in-
terference can also cause the annulment of the tender.
For instance; 12 Civil Chamber of Supreme Court stat-
ed in one of its verdicts that; to make a moral suggestion
such as “There will not come any benefit to the laughing
one from the weeping one’s property.” will be considered
as collusion on tender and therefore annulment of the
tender can be requested in such situation.®

IV. PAYMENT OF THE SALE PRICE PHASE

A. Buyer’s Payment of the Sale Price

After the tender, sale price should be paid in cash; other
payment methods like check, bono, bank letter of guar-

antee or any other payment method other than cash
are not acceptable.’ Pursuant to article 130 of the EBC,

Thaleye fesat karistirilmig olmasi halinde IIK’nin 134.
maddesi uyarinca ihalenin feshi talep edilebilecektir.
Bu kapsamda; pey siirenlere para verilerek onlarin artir-
madan ¢ekilmelerinin saglanmig olmasi, artirmanin ya-
pilmasi evresinde 1K hiikiimlerine uyulmamig olmasy;
mesela {i¢ defa bagirmadan ihale yapilmig olmasi, artir-
manin ilanda gosterilen yerden bagka bir yerde yapilmig
olmasi, ihale bedelinin 11K’da ongoriilen miktarda ol-
mamasina ragmen ihale karar1 verilmig olmasi, alicinin
malin esash niteliklerinde hataya diisiiriilmiis olmasy;
mesela taginmazin ihaleden 6nce kamulagtirilmasina
karar verilmis olmasi hallerinde ihalenin feshi talep edi-
lebilecektir. Bu sebeplerin yani sira en ufak siipheli mii-
dahalenin dahi ihalenin feshine sebep olmasi miimkiin-
diir. Ornegin; Yargitay 12. Hukuk Dairesi bir kararinda
“Aglayanin mal, giilene hayir etmez.” seklinde manevi
telkinde bulunmanin ihaleye fesat karigtirmak sayilaca-
gim1 ve bu sebeple ihalenin feshinin talep edilebilecegini
belirtmigtir.®

IV. SATIS BEDELININ GDENMESIi EVRESI
A. Alicinin Satis Bedelini Odemesi Hali

Thale sonrasinda taginmazin satis bedelinin nakden,
yani para ile 6denmesi gerekir; ¢cek, bono, banka teminat
mektubu veya nakit disinda bagka herhangi bir aracla
6denmesi miimkiin degildir.’ IIK madde 130 uyarinca
6demenin derhal yapilmasi gerekmektedir. Ancak icra
miidiirii aliciya on giinii gegcmemek {izere bir siire vere-
bilir. Bununla birlikte icra miidiiriiniin, artirma sartna-
mesinde acikc¢a belirtilmis olmasi hali hari¢ olmak iize-
re, aliciya siire verme zorunlulugu bulunmamaktadir.!
Tagimmmazin bedeli 6deninceye kadar, hasar ve masrafi
alicrya ait olmak iizere, tasinmaz icra dairesi tarafindan
idare olunur. ITK madde 131 uyarinca alici, taginmazin
miilkiyetini ihale aninda kazanmasina ragmen, satis be-
deliniicra dairesine ddemeden taginmazi teslim alamaz.
Alicy, satig bedelini derhal veya kendisine verilen siire
icinde 6derse, icra dairesi tasinmazin alici adina tescil
edilmesi i¢in tapu idaresine bir yazi gonderir ve tagin-
maz aliciya teslim edilir.

Eger taginmaz borc¢lu tarafindan veya bir iiciincti kisi ta-
rafindan iggal edilmekte ise, bu kisiye tasinmazi on bes
giin icinde tahliye etmesi icin bir tahliye emri gonderi-
lir. Taginmaz bu siire icinde tahliye edilmezse isgal eden
zorla ¢ikarilip aliciya teslim edilir.
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payment should be made immediately. Nevertheless,
the execution office manager may grant an additional
period of time not exceeding ten days to the buyer. How-
ever, the execution office manager is not obliged to give
additional time to the buyer unless the additional time
is specified in the auction specifications.® The immov-
able property will be managed by the execution office
until the payment is made, and at this period losses and
expenses will be at buyer’s expense. Pursuant to article
131 of the EBC, even though the buyer acquires the own-
ership rights of the property immediately with the ten-
der, it cannot actually receive the immovable property
without paying the sale price to the execution office. If
the buyer pays the sale price immediately or in the given
period of time, execution office will send a notice to the
land registry administration stating that the immovable
property should be registered on behalf of the buyer and
the immovable property will be transferred to the buyer.

If the immovable property is being occupied by the debt-
or or any third party, an evacuation order will be send
for the occupant to evacuate the immovable property
within fifteen days. If the occupant fails to evacuate the
immovable property in such period, the occupant will
be evicted by force and the immovable property will be
transferred to the buyer.

B. Buyer's Non - payment of the Sale Price

Pursuant to article 130 of the EBC, the buyer is obli-
gated to pay the sale price immediately or in the given
period. In the case the buyer does not pays the sale price
immediately or within the maximum ten days period
granted to the buyer, then the execution office manager
is obliged to revoke the tender ex officio. If the execution
office revokes the tender, the execution office will man-
age the immovable property not at the buyer’s expense
but at the debtor’s and creditor’s expense . Under arti-
cle 118 of the EBC, the responsibility of the buyer who
caused the annulment of the tender and the responsi-
bility of the buyer’s guarantors are regulated. Accord-
ing to this, the buyer and its guarantors are jointly and
severally responsible from the amount equal to the dif-
ference between their bid and the final tender value, and
also from other losses and default interest. Tender value
and default interest are collected by the execution office
without the necessity of any execution proceeding or
judgment.

B. Alicinin Satis Bedelini §dememesi Hali

1K madde 130 uyarinca alicinin ihale sonrasinda satis
bedelini derhal ya da kendisine verilen siire icerisinde
odeme yiikiimliiliigii bulunmaktadir. Icra miidiirii ise
alicinin satis bedelini derhal veya kendisine verilen aza-
mi on giinliik siire icinde tamamen 6dememesi halinde,
re’sen ihale kararim kaldirmakla yiikiimliidiir. Icra dai-
resinin ihale kararini kaldirmasi durumunda, icra daire-
si artik tasinmazin yarar ve hasari aliciya degil bor¢lu ve
alacakliya ait olmak iizere idare eder.! IiK madde 118'de
ihale bedelini 6demeyerek ihalenin feshine sebep olan
alicnin ve Kkefillerinin sorumlulugu diizenlenmistir.
Buna gore, alic1 ve kefilleri teklif ettikleri bedel ile son
ihale bedeli arasindaki farktan ve diger zararlardan ve
temerriit faizinden miiteselsilen sorumludurlar. Thale
bedeli ve temerriit faizi ayrica hitkme ve takip yapilma-
sina gerek olmaksizin icra dairesi tarafindan tahsil edilir.

Alicinin icra miidiirii tarafindan istenen satis bedelini
fazla bulmasi halinde ise alic1, bu konudaki sikayet hak-
ki sakl tutarak verilen siire icinde s6z konusu mik-
tar1 icra dairesine 6demek mecburiyetindedir. Odeme
yapmaksizin sikayet yoluna bagvurulmasi halinde ve bu
sirada 6deme siiresinin ge¢mis olmas1 durumunda icra
midiri ihale kararini kaldiracaktir. Alici, ihale bedelini
kendisine verilen siire gectikten sonra 6dese dahi icra
miidiiriiniin ihale kararini re’sen kaldirma yiikiimliiliigii
bulunmaktadir.’? IIK madde 133’e gore satis bedelinin
siiresiicinde 6denmemesinedeniyle ihale kararinin kal-
dirilmasi iizerine ise icra miidiirii, alicidan 6nce en yiik-
sek pey siirmiis olan kimseye ihalede tasinmazicin teklif
etmis oldugu bedeli 6deyerek tasinmazi satin almasini
teklif eder. Bu kisinin taginmaz satin almayi kabul et-
memesi durumunda, taginmaz icra dairesi tarafindan
derhal yeniden acik artirmaya ¢ikarilir.

Miilkiyetin gecis ani ihale sirasindadir; taginmaz ken-
disine ihale edilen alicy, thale aninda taginmazin miilki-
yetini iktisap edecektir. Bunun bir sonucu olarak tagin-
mazin yarar1 ve hasari da ihale ile birlikte aliciya gecer."
Miilkiyetin aliciya gegmesiicin tapu siciline tescil gerek-
li degildir ancak taginmaz tapu sicilinde alic1 adina tescil
edilmedikge alic1 0 tasinmaz iizerinde tasarrufislemi ya-
pamaz. Thale kesinlesinceye kadar taginmazin ne sekil-
de muhafaza ve idare edilecegi ise icra dairesi tarafindan
kararlagtirilir.
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Even if the buyer finds the sale price asked by the execu-
tion office manager very high, the buyer is obliged to
make the payment in the determined period to the ex-
ecution office by reserving its right to file a complaint on
this matter. If the buyer files a complaint without mak-
ing payment and the payment period is over, the execu-
tion office manager will revoke the tender. Even though
the buyer pays the tender price after the end of the given
period, execution office manager is obliged to revoke
the decision ex officio."> According to article 133 of the
EBC, in the event where the tender decision is revoked

V. PARALARIN PAYLASTIRILMASI EVRESI

Haciz yolu ile takibin son evresi ise taginmazin satil-
masiyla elde edilen paranin takip alacaklisina 6denme-
sidir. icra miidiirii satig sonucunda elde edilen paralar:
re’sen alacaklilara paylastirir. Paralarin paylastirilma-
s1, ayn1 mal veya mallarin birden fazla alacakli i¢in hac-
zedilmis olmasi halinde s6z konusudur. Sadece bir
alacakli mevcutsa paralarin paylastirilmasindan bah-
sedilemez.
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because of non-payment of the sale price within the
relevant period, then the execution office manager will
offer the second highest bidder to buy the immovable
property by paying the amount that it offered during the
bidding,. If such bidder declines this offer, the execution
office will immediately carry out another auction for the
sale of the immovable property.

The transfer of the ownership rights of the property oc-
curs at the time of the tender; the buyer who won the
tender will acquire the immovable property’s ownership
at the moment of tender. As a result to this, the loss and
the benefit of the immovable property will also be trans-
ferred to the buyer simultaneous with the tender.”® It is
not obligatory for the buyer to register to the land regis-
ter; but unless the immovable property is registered to
the land register on behalf of the buyer, the buyer will
not be able to perform an act of disposal over such im-
movable property. The execution office decides on the
handling and safekeeping of the immovable property
until the finalisation of the tender.

V. PHASE OF DISTRIBUTION OF THE MONEY

The last phase of the execution process of seizure is the
payment of the money acquired from the sale of the im-
movable property to the creditor. Execution office man-
ager will distribute the money acquired from the sale of
the immovable property between the creditors ex offi-
cio. Distribution is possible only if the same property has
been seized by more than one creditor. If there is only
one creditor, there will not be a distribution.

The money acquired from the sale of all seized proper-
ties will be distributed among the creditors proportion-
ally. Firstly, joint expenses such as sale and distribution
expenses will be deducted from the sale price. Remain-

Biitiin hacizli mallar satildiktan sonra elde edilen para
alacaklilara orantili olarak paylagtirilir. Hacizli mallarin
satig bedelinden ilk 6nce satis ve paylastirma giderleri
gibi biitiin alacaklilari ilgilendiren ortak masraflar cika-
rilir. Artan para alacaklilara alacaklar1 oraninda paylas-
tirihr. Iera dairesi, alacakli veya vekili adina 6demenin
yapilacagi banka hesabina icra dairesine ait banka hesa-
bindan 6deme yapar.

Satig tutar1 ayni derecede hacze istirak etmis olan biitiin
alacaklar1 6demeye yetmezse icra dairesi, paylastirmaya
baslamadan 6nce baz: islemler daha yapmak zorunda-
dir. Bunlar: tamamlama hacizleri yapmak ve sira cetveli
diizenlemektir.

Icra miidiiriiniin satis tutarmin biitiin alacaklar1 6deme-
ye yetmedigini tespit etmesi iizerine re’sen bor¢lunun
bagka mallarini haczetmesine tamamlama haczi denir."*
Tamamlama hacziile haczedilen mallarin bedeli ve daha
6nce satilmis olan diger hacizli mallarin bedeli toplami
biitiin alacakhlarin alacaklarini 6demeye yeterse icra
dairesi yukarida aciklandig: sekilde biitiin alacaklar: fa-
iziyle birlikte 6der.

Bu paralar toplami biitiin alacaklilarin alacaklarim 6de-
meye yetmezse o zaman icra miidiiriiniin paylagtirma
yapabilmesi i¢in ilk dnce bir sira cetveli diizenlemesi ve
bunun kesinlesmesini beklemesi gerekir.

Hacizli mal bir alacakli i¢in haczedilmigse, o zaman pay-
lagtirma degil paranin o alacakliya 6denmesi séz konusu-
dur. Satistan elde edilen paradan alacag riichanh olan-
larin alacag ile haciz ve satig giderleri ¢iktiktan sonra o
tek alacaklimin alacagi ve faizi 6denir. Para alacaklinin
alacagini karsilamaya yetmezse tamamlama haczi yapi-
Iir; buna ragmen yine yetmezse alacakliya 6denmeyen
alacak miktari i¢cin bor¢ 6demeden aciz belgesi verilir.

1Baki Kuru, Ramazan Arslan ve Ejder Yilmaz,

6 Aslan, Elif Kismet, Icra ve iflas Hukukunda

10 Duran, icra ve Iflas Hukukunda Paraya Cevirme,

icra ve iflas Hukuku Ders Kitabr, 28th Ed.
Ankara, 2014, p. 327.

2 Aslan, Elif Kismet, icra ve iflas Hukukunda
Tasinmaz Mallarin Acik Artirma Yolu ile Paraya
Cevrilmesi, izmir 2004, p. 87.

3 Timucin Musul, lcra ve iflas Hukuku Vol,
5th Ed. Ankara, 2013, p. 729.

4 Aslan, Yilmaz ve Taspinar Ayvaz, “Icra ve iflas

Hukuku”, Yetkin Yayinevi, 2016, Ankara, p. 319-320.
5 See. 12. HD. 21.02.1985 T.E: 1078, K:1548

Tasinmaz Mallarin Acik Artirma Yolu ile Paraya
Cevrilmesi Yiiksek Lisans Tezi, Dokuz Eyliil
Universitesi, Sosyal Bilimler Enstitiist, 2004, p. 114.
7 0sman Duran, Icra ve Iflas Hukukunda Paraya
Cevirme Yilksek Lisans Tezi, Erciyes Universitesi
Sosyal Bilimler Enstittis, 2013, p. 90.

8 See. Yargitay 12.HD. 24.09.1992 T.E: 3484, K:10790
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Ders Kitabi, p. 338.

13 Musul, icra ve iflas Hukuku, p. 745.

14 Av. Sercan Tasgin," lcra fflas Kanununda Haciz ve
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com/makaleler/cra-flas-kanununda-haciz-ve-hacizde-
ikayet-tezi, (Last Access: 16.02.2017)
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ing amount of money will be distributed among the
creditors proportionally. The execution office will make
the payment from the execution office’s bank account to
the bank account on creditor’s or its proxy’s name.

In case the sale price is not enough to satisfy all the
creditors who participated to the seizure of the immov-
able property at the same level; the execution office will
further carry out certain procedures before commenc-
ing the distribution. These are: executing completion
seizures and establishing an order of priority.

Completion seizure can be defined as the seizures to
be executed by the execution office manager ex officio,
by seizing other properties of the debtor in case it is de-
termined that the sale price is not enough to cover all
debts.” If the sum of the value of the seized properties
after the completion seizure and the value of the previ-
ously sold seized properties is enough to pay all debts,
then the execution office will make all the payments
along with the interest as explained above.

If the sum of all amounts does not cover all the receiva-
bles of the creditors, then the execution office manager
should prepare an order of priority and wait for it to be
finalised in order for distribution.

If the seizure has been made for only one creditor, then
there will not be a distribution and the whole amount
will be paid to such creditor. After deducting the amount
corresponding to the receivables that have priority and
the expenses regarding the seizure and sale, the receiva-
ble and its interest will be paid to the sole creditor. If the
money is not enough to satisfy the receivable, comple-
tion seizure will be executed and if the money is still not
enough, a proof of insolvency will be given to the credi-
tor for the unpaid portion of its receivable.

V1. SONUC

Taginmazlar bakimindan acik artirma yoluyla satisg, icra
takibinde paraya cevirme konusunda tek secenektir.
Acik artirma yoluyla satig temel olarak dort evreden
olugmakta olup bunlar; acik artirmaya hazirhik, artirma-
nin yapilmasy, satig bedelinin 6denmesi ve paralarin pay-
lagtirilmasi evreleridir. Acik artirmaya hazirlik evresinde
gerceklestirilmesi gereken bircok islem olmakla birlikte
temel konular; alacaklinin satig talebi, artirma gartna-
mesinin hazirlanmasi, miikellefiyetler listesinin hazir-
lanmas1 ve kiymet takdiridir. Islemler bu temel konular
etrafinda sekillenmektedir. Tkinci evre olan artirmanin
yapilmasinda ise artirma tutanaginin hazirlanmasi ve
ilk artirmada gereken kosullar saglanamazsa ikinci ar-
tirmanin nasil yapilacagi énemli noktalardir. Thalenin
feshi sebepleri de cogunlukla bu agamada ortaya ¢cikmak-
ta, gerekli sartlar olusmugsa ihalenin feshi talep edilebil-
mektedir. Uciincii evre satis evresi olup 6demeye iliskin
diizenlemelerin ve buna dair siirelerin 6nem kazandigi
evredir. Son evre olan paralarin paylastirilmasi evresi ise
alacaklilarin tatmin edildigi evredir.

Icra dairesi ve aliciya birtakim yiikiimliiliiklerin getiril-
mesinin temel amaci, taraflar1 korumak ve giivenilir bir
satis gerceklestirmektir. Boylece ne icra dairesine olan
giiven azalacak ne de ilgililer haklarinda bir ihlal oldugu
diisiincesine kapilacaktir. Adil bir ortamda acik artirma-
nin yapilmasi ancak bu yiikiimliiliikkler sorumlular tara-
findan tam anlamiyla yerine getirildigi takdirde miim-
kiindiir. |
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iflas Hukuku Ders Kitabi, 28. Baski,
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V1. CONCLUSION

Sale by auction is the only option for liquidation in the
execution proceedings of immovable properties. Sale
by auction consists of four main phases which are prep-
aration phase for the auction, auction phase, and pay-
ment of the sale value and distribution of the money.
Although there are many transactions to be carried out
in the preparation phase, the main subjects are: sale re-
quest of the creditor, preparation of the auction speci-
fications, preparation of the list of incumbrances and
appraisal of the immovable property. All transactions
take form around such main subjects. Preparation of
the record of auction and, if the conditions are not met
at the first one, how the second auction will be made
are the significant aspects of the auction phase which
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