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ABSTRACT

An ordinary partnership is established by two
or more real or legal persons, congregating in
order to achieve a common goal, without be-
ing bound with any restriction in terms of the
goal, and combining their assets and endeav-
ors. Ordinary partnership is a type of partner-
ship which has been generally recognized in
Civil Law. In our article, liabilities of partners
between each other and against third parties
engaging in a transaction with the partnership
are analyzed and, on a theoretical basis Ger-
man and Swiss law doctrines are embraced
as a source.
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OZET

lki veya daha fazla sayida gercek veya tiizel
kisinin, ortak bir amaci gerceklestirmek (izere
bir araya gelerek, amac bakimindan bir sinirla-
maya bagl olmaksizin, mallarini ve emeklerini
birlestirmeleriyle adi ortaklik olusmaktadir. Adi
ortakliklar, Kita Avrupasi hukuk sisteminde ge-
nel kabul gdren bir ortaklik tipi olup, calisma-
mizda adi ortakliklarda ortaklarin birbirlerine
karsi ve ortaklikla islem yapan Gctncu kisilere
karsl sorumluluklarini incelemekte olup, teorik
olarak Alman hukuk doktrini ve Isvicre hukuk
doktrini de kaynak olarak ele alinmistir.

ANAHTAR KELIMELER: Turk Borclar
Kanunu, adi ortakliklar, sermaye koyma yu-
kumlulugt, rekabet yasagl, 6zen gbsterme yU-
kumlaloga
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I. INTRODUCTION

RDINARY PARTNERSHIP IS THE MOST BASIC TYPE OF
partnerships and it is defined in Article 620
of Turkish Code of Obligations (“TCO”) as
follows: “the ordinary partnership agree-
ment is an agreement by which two or more
persons undertake to combine their assets

and endeavors in order to achieve a common goal.”

Ordinary partnerships, which are not subject to ascer-
tain form requirement, are a type of a partnership that
can be encountered in a various relations in daily life
since it is applicable both in a very basic daily works and
complicated relations. An ordinary partnership is pos-
sible to be existent between those who manage a shop
or a store, or buy a lottery ticket, and in case of winning,
share the money:!

In this study, the meaning and the place of ordinary
partnerships in Turkish law and the responsibilities of
the partners of ordinary partnerships against each other
and third parties are scrutinized.

Il. ORDINARY PARTNERSHIP

There is no clear definition of ordinary partnership
which is regulated between the Articles 620-645 of
TCO.> However, in order for an ordinary partnership
(“Ordinary Partnership”)® to be established five different
factors should congregate* in accordance with the Arti-
cle 620 of TCO. First of all, the existence of two partners
and an agreement whereby two or more persons under-
take to merge their assets endeavors in order to achieve a
common purpose and which is called ordinary partner-
ship agreement (“Ordinary Partnership Agreement”)®
in doctrine, , is required for an Ordinary Partnership to
emanate.® In Turkish law, it is acknowledged that it is not
possible for one person to establish an ordinary partner-
ship solely.” But it is possible that the partners can be
real or legal persons.? However, in legislation, there is no
upper limit in terms of the numbers of partners.® Never-
theless, the existence of the possibility of inadequate or-
ganizational structure holding a large number of persons
together in the Ordinary Partnership and also the lack of
legal entity status in Ordinary Partnership, constitute a
natural upper limit in practice in terms of the number of
the partners in the partnership.’

In the second place, the matter of allocating capital by

1. GiRIS

Di ORTAKLIK, GUNUMUZUN EN BASIT SIRKET MODE-
li olarak tkarsimiza ¢ikmakla birlikte, 6098
sayllh Tirk Borclar Kanunu'nda (“TBK”)
“adi ortaklik s6zlesmesi, iki ya da daha faz-
la kisinin emeklerini ve mallarini ortak bir
amaca erigmek {izere birlestirmeyi {istlen-
dikleri s6zlesmedir.” seklinde tanimlanmaktadir.

Tiirk Hukuku uyarinca belirli bir sekil sartina tabi olma-
yan adi ortakliklar, ister en basit giinliik iligkide isterse
en karmagik iliskide uygulanabilir olmas: nedeniyle
giinliik hayatta bircok iligkide rastlanilabilecek bir or-
taklik tiirtidiir. Herhangi bir ditkkani veya magazayi
birlikte igletenlerden, bir piyango biletini birlikte alip
ikramiye ¢ikmasi halinde paylaganlarin arasinda bile adi
ortakligin mevcut olma ihtimali vardir.!

Bu calismamizda, adi ortakhgin Tiirk Hukukundaki
anlami ve yeri ve ortaklarinin hem birbirlerine hem de
ticlincii kigilere karsi sorumluluklar ele alinarak irdele-
necektir.

II. ADi ORTAKLIK

TBK’nin 620 ila 645. maddeleri arasinda diizenlenen
adi ortakligin kanunda acikca belirlenmig bir tanimi
yoktur.? Ancak TBK’nin 620. maddesi uyarinca, bir adi
ortakligin (“Adi Ortaklik”)® meydana gelebilmesi icin
bes farkli unsurun bir araya gelmesi gerekmektedir.*
Oncelikle, iki ya da daha fazla kisinin emeklerini ve
mallarini ortak bir amaca erigsmek iizere birlestirmeyi
iistlendikleri bir sézlesme olan ve doktrinde adi or-
taklik s6zlesmesi olarak anilan bir sézlesmenin (“Adi
Ortakhik Soézlesmesi”)® varhigi gerekmektedir.® Tiirk
Hukukunda bir kisinin tek bagina Adi Ortaklhk ku-
rabilmesinin miimkiin olmadig1 kabul edilmektedir.”
Ortaklarin gercek ve tiizel kisi olmalar1 miimkiindiir.?
Bununla beraber, ortaklarin sayis1 ac¢isindan kanunda
herhangi bir iist sinir bulunmamaktadir.® Ancak, Adi
Ortaklik’ta ¢ok sayida kisiyi bir arada tutan orgiit ya-
pisinin yetersiz olmasi ihtimalinin bulunmasi ve Adi
Ortaklik'in tiizel kisgiliginin bulunmamasi, ortakliktaki
ortak sayis1 acisindan, uygulamada dogal bir sinir olug-
turmaktadir.'

ikinci olarak, Adi Ortaklik’in ortaklarindan her birinin
sermaye getirmesi gerektigi hususu karsimiza ¢ikmak-
tadir. TBK’nin 621. maddesi dogrultusunda, ortaklarin
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each of the partners of the partnership arises. In parallel
with Article 621 of TCO, the shares of the capital that the
partners are obliged to bring together constitute the cap-
ital by congregating them in the capital of the partner-
ship owned by the partners through joint ownership."

In the formation of ordinary partnerships, the third fac-
tor to be fulfilled is forming an Ordinary Partnership
agreement.'> An Ordinary Partnership is a unity of per-
sons® formed by an agreement and it emanates as the
agreement is implemented.”* Additionally, persons in-
volved in the Ordinary Partnership relationship should
rally aiming to achieve a common goal.”® In this respect,
the relation of Ordinary Partnership is simply a colloca-
tion of a goal.'® Therewithal, in Ordinary Partnership,
only the gathering of the partners around a common
goal is not sufficient. Concurrently, in order to achieve
the common goal, the partners should possess the will
and intention to join the partnership activities equally
and make an effort therein, collaborating with other
partners, without any hierarchical relation between
each other.” This obligation is a primary obligation in
terms of Ordinary Partnership agreements and is con-
tinuous, complying with the nature of Ordinary Partner-
ships being a continuous obligation.'®

a

getirmek zorunda oldugu sermaye paylar: birleserek,
ortaklarin el birligiyle miilkiyet seklinde sahip olduk-
lar1 ortaklik sermayesini tegkil etmektedirler.”

Adi Ortaklik’in tegekkiiliinde, yerine getirilmesi ge-
reken iiciincii unsur bir Adi Ortaklik Sézlesmesi'nin
yapimasidir.’* Adi Ortaklik, sézlesmeyle olusturulan
bir kisi birligi olup,’ ortaklik s6zlesmenin hayata geci-
rilmesiyle ortaya cikar.* Buna ek olarak, Adi Ortaklik
iligkisine katilan kimselerin miisterek bir amagc etra-
finda toplanmalar1 gerekmektedir.”® Bu acidan Adi Or-
taklik iligkisi adeta bir amagc birlikteligidir.’* Bununla
beraber, Adi Ortaklik’ta ortaklarin sadece miisterek bir
amac etrafinda bir araya gelmeleri yeterli olmayacak-
tir. Ortaklar aynm1 zamanda ortaklik amacinmin gercek-
lestirilmesine yonelik olarak, esit oranda ortaklik faa-
liyetlerine katilma ve bu yolda diger ortaklarla igbirligi
yaparak, aralarinda hiyerarsik iliski olmaksizin, bir-
likte caba sarf etme niyetine ve iradesine de sahip ol-
malidirlar.” Bu yiikiimliiliik Adi Ortaklik Sézlegmeleri
bakimindan asli bir yiikiimliiliik olup, Adi Ortakhik’in
siirekli borg iligkisi niteli§ine uygun olarak siireklilik
arz etmektedir.'®
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Pursuant to Article 638 of TCO, due to the debts of the
Ordinary Partnership, the partners are held person-
ally and jointly responsible and this provision applies in
German law as well.'” However, in Ordinary Partnership,
the responsibilities of the partners against each other
precede their responsibilities against third parties en-
gaging in transaction with the partnership.? Therefore,
in research of the scope of the liability of the partners,
firstly the responsibilities of the partners against each
other are scrutinized in our article.

lil. THE LIABILITY OF PARTNERS AGAINST EACH
OTHER

A. The Obligation of Allocating Share of Capital

In an Ordinary Partnership, each partner is obliged to
allocate a share of capital to the partnership, in a suffi-
cient amount and manner to help achieve the goal of the
partnership. This obligation of the partners is stipulated
in Article 621 of TCO.? The nature of the capital to be al-
located in the Ordinary Partnership may be cash, prop-
erty, or various rights or endeavor.?? In case the amount
of the share of the capital is not designated in Ordinary
Partnership agreement, the shares of capital should have
the importance and quality necessitated by the goal of
the partnership and furthermore the shares should be
equal to each other.?®

In case one of the partners does not fulfill the obligation
of allocating share of capital, there is no legal regulation

TBK’nin 638. maddesi uyarinca, Adi Ortaklik’in borgla-
rindan dolayi, ortaklar sahsen ve miiteselsilen sorumlu
tutulmalar kurali, aynm1 zamanda Alman Hukuku'nda
da uygulama alani bulmaktadir.”” Ancak Adi Ortaklik’ta,
ortaklarin, ortaklikla etkilesim icine giren ii¢lincii kisi-
lere kars1 sorumluluklarindan 6nce, birbirlerine karsi
sorumluluklar: giindeme gelmektedir.?’ Bu nedenle, or-
taklarin sorumluluklarinin kapsaminin incelenmesin-
de, ilk olarak ortaklarin birbirlerine karsi sorumlulukla-
r1 konusu irdelenecektir.

lil. ORTAKLARIN BIRBIiRLERINE KARSI SORUM-
LULUKLARI

A. Sermaye Koyma Yiikiimliiliigii

Bir Adi Ortaklik’ta her ortak, ortaklik amacinin elde
edilmesine yardim edecek miktar ve gsekildeki bir ser-
mayeyi ortakliga koymakla yiikiimliidiir. Ortaklarin bu
yikiimliiliigit TBK'nin 621. maddesinde 6ngoriilmiig-
tiir.! Adi Ortaklik’a koyulacak sermayenin niteligi nakit,
mal veya cesitli haklar veya emek de olabilir.** Katilma
payinin miktari sirket s6zlesmesinde belirtilmedigi tak-
dirde, katilma paylar1 ortakligin amacinin gerektirdigi
6nem ve nitelikte olmali, ayrica paylarin birbirine egit
olmalari gerekmektedir.?®

Ortaklardan birinin sermaye koyma yiikiimliiliigiinii
yerine getirmemesi durumunda, ilgili ortaga ne gibi
yaptirimlarin uygulanacagi konusunda yasal bir diizen-
leme mevcut bulunmamaktadir.** Yargitay, Adi Ortak-

1Mehmet Bahtiyar, Ortakliklar Hukuku,

Beta Yayinevi, Istanbul, 2016, p. 27.

2 Hasan Pulasl, 6102 Sayil Tiirk Ticaret Kanununa
Gore Sirketler Hukuku Serhi, Vol. 1, 1st Ed.

Ankara 2011, p. 29.

3 Ordinary partnerships which are regulated in
Turkish Code of Obligations in Turkish legislation are
regulated both in Code of Obligations and Commercial
Code in German legislation. See also: Alfred Hueck,
Das Recht der offenen Handelsgesellschaft, 4.
Edition, Berlin 1971, transfered from p. 1, Geiler

in Diiringer-Hachenburg HGB 3. Aufl., Bd. II, 1.
Halfte, Allg. Einleitung, Gesellschaftsrecht des biirg.
Rechts, 1932; Flechtheim ebendort Bd. Il, 2. Halfte,
Handelsgesellschaften und stille Gesellschaft, 1932;
Otto Weipert, RGR-Komm. Z. HGB, Bd. II,

2. Auflage, 1950.

4 In German doctrine, it is acknowledged that

three different factors should congregate for the
establishment of an ordinary partnership:

1. Existence of a common goal, 2. Existence of the
will to establish a partnership, 3. Limitlessness of the
liability of the partners. See also: Hueck, p. 2-18.;
Heinrich Megow, Die offene Handelsgesellschaft,
Wiesbaden, 2013, p. 1

5 Hueck, p. 2; See also: Handelsgesetzbuch
(HGB) § 105; B_iirgerliches Gesetzbuch (BGB) §
705; Cevdet llhan Giinay, Tirk Borclar Kanunu
Serhi, 2nd Ed. Ankara 2015, p. 1619.

6 Marcus Lutter, Die Griindung einer
Tochtergesellschaft im Ausland, 3rd Ed.

Berlin 1995, p. 631.

7 Oruc Hami Sener, Ortakliklar Hukuku, 1st Ed.
Ankara 2012, p. 1.

8 Klaus Peter Berger/ Ernst Heymann,

Handelsgesetzbuch (ohne Seerecht): Zweites Buch.,
2. Edition, Berlin 1996, p. 15.

9 In Civil Law, generally, there is no upper limit for the
number of the partners in ordinary partnerships and
itis widely accepted that two or more partners can
establish an ordinary partnership.

See also: Lutter, p. 631.

10 Nami Barlas, Adi Ortaklik Temeline Dayali
Sozlesme lliskileri, 3rd Ed. Istanbul 2012, p. 18.
11Berger/ Heymann, p. 10; See also: BGB, § 706.
12 Hueck, p. 9.

13 Berger/ Heymann, p. 2.

14 Karl Heinsheimer, Handels- und Wechselrecht,
1. Edition, Berlin 1924, p. 26.

15 Arthur Brand/ Viktor Marowski,

Die Registersachen in der gerichtlichen Praxis,

4, Edition, Berlin 1956, p. 143; Heinsheimer, p. 26.;
Berger/Heymann, p. 11.
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in legislation related to what kind of sanctions shall be
applied to the related partner.?* Supreme Court acknowl-
edges that an Ordinary Partnership Agreement is not an
agreement burdening each party with debt and the pro-
visions pertaining to exceptio non adimpleti contractus
and recalcitrance cannot be applied with respect to Ordi-
nary Partnership Agreements, but nonetheless abolition
of partnerships can be requested due to valid grounds.*
It is also stated in doctrine that provisions pertaining to
the agreements burdening each party with debts can-
not be applied to Ordinary Partnership Agreements and
for this reason the provisions of TCO regarding recalci-
trance cannot be referred.?* However, the fact that the
provisions about recalcitrance in related act cannot be
referred does not abolish the liability of the partner not
fulfilling his obligation against other partners. Specifi-
cally, if a penal clause is incorporated into the Ordinary
Partnership Agreement, the fulfillment of this penal
clause can be requested from the partner not fulfilling his
obligation of allocating share of capital.” Furthermore,
an action for fulfillment can also be used as an alternative
way. Partners can bring an action for fulfillment against
the partner not fulfilling his obligation of allocating share
of capital to make him fulfill his obligation.?®

B. The Obligation of Sharing the Loss

The partners in an Ordinary Partnership are obliged to
share the damages caused by the transactions made by
the partnership.? Spontaneous participation in dam-
ages of partners is an imperative rule in ordinary part-

lik Sézlesmesi'nin karsilikli borg yiikleyen bir s6zlesme
olmadigini ve bu nedenle Adi Ortaklik S6zlesmelerine
iligkin olarak, 6demezlik defi ve kargilikli bor¢ doguran
sozlesmelere 6zgli temerriit hiikiimlerinin uygulana-
mayacagini, ancak bununla beraber ortakligin feshinin
hakli sebeplerden dolay: talep edilebilecegini kabul et-
mektedir.”® Doktrinde de, Adi Ortakhik S6zlesmeleri’ne
tam iki tarafa bor¢ yiikleyen sézlesmelere iligkin kural-
larin uygulanamayacag, bu nedenle TBK'min karsilikl
borg ylikleyen sézlesmelerde temerriide iligkin hiikiim-
lerine (TBK 123 vd.) gidilemeyecegi ifade edilmekte-
dir.?® Ancak sirf ilgili kanundaki temerriit hiikiimlerine
gidilememesi, sermaye koyma yiikiimliiliigiinii yerine
getirmeyen ortagin diger ortaklara kars1 sorumlulugu-
nu ortadan kaldirmayacaktir. Ozellikle, ortaklik sozleg-
mesinde bir cezai sart 6ngoriilmiigse, sermaye koyma
ylkiimliiliigiinii yerine getirmeyen ortaktan bu cezai
sart1 yerine getirmesi istenebilecektir.?” Ayrica, bir diger
yol olarak ifa davasi acilmasi da s6z konusu olabilecektir.
Ortaklar, sermaye koyma yiikiimliiliigiinii yerine getir-
meyen ortagin, s6z konusu ifay1 yerine getirmesinin sag-
lanmasi icin ifa davasi acabileceklerdir.*

B. Zarara Katilma Yiikiimluiliigii

Adi Ortaklik’ta ortaklar, ortakligin yaptig: islemlerden
dolayr meydana gelen zararlar1 paylagmakla yiikiim-
lidiirler.?® Ortaklarin zarara katilmalari, Adi Ortaklik
acisindan emredici bir kuraldir.*® Adi Ortaklik’in borg-
larindan dolayi, ortaklar sahsen ve miiteselsilen so-
rumludurlar® Sunu da belirtmek gerekir ki, TBK’nin

1Mehmet Bahtiyar, Ortakliklar Hukuku,

Beta Yayimevi, Istanbul, 2016, s.27.

2 Hasan Pulas, 6102 Sayili Tiirk Ticaret Kanununa
Gore Sirketler Hukuku Serhi, Cilt 1, 1. Baski,

Ankara 2011, s. 29.

3 Tiirk hukukunda Tiirk Borglar Kanunu kapsaminda
diizenlenen adi ortakliklar, Alman hukukunda hem
Borglar Kanunu'nda hem de Ticaret Kanunu'nda
kaynagini bulmaktadir. Bkz. Alfred Hueck, Das
Recht der offenen Handelsgesellschaft, 4. Baski,
Berlin 1971, s. T'den naklen, Geiler in Diiringer-
Hachenburg HGB 3. Aufl,, Bd. Il, 1. Halfte, Allg.
Einleitung, Gesellschaftsrecht des biirg. Rechts,
1932; Flechtheim ebendort Bd. Il, 2. Halfte,
Handelsgesellschaften und stille Gesellschaft,
1932; Otto Weipert, RGR-Komm. Z. HGB, Bd. II,

2. Auflage, 1950.

4 Alman Hukuku'nda bir adi ortakligin olusmasi igin

{ic farkl unsurun bir araya gelmesi gerektigi kabul
edilmektedir: 1. Ortak bir amacin varligi, 2. Bir ortaklik
kurma iradesinin varligr, 3. Ortaklarin sorumluluklarinin
sinirsizligl. Bkz. Hueck, s. 2-18.; Heinrich Megow,
Die offene Handelsgesellschaft, Wiesbaden, 2013, s. 1
5 Hueck, s. 2; Bkz. Handelsgesetzbuch (HGB)
§105; Biirgerliches Gesetzbuch (BGB) § 705;
Cevdet llhan Giinay, Turk Borclar Kanunu Serhi,

2. Baski, Ankara 2015, s. 1619.

6 Marcus Lutter, Die Griindung einer
Tochtergesellschaft im Ausland, 3. Baski,

Berlin 1995, s. 631.

7 Oruc Hami Sener, Ortakliklar Hukuku, 1. Baski,
Ankara2012,s. 1.

8 Klaus Peter Berger/ Ernst Heymann,
Handelsgesetzbuch (ohne Seerecht): Zweites Buch.,
2. Baski, Berlin 1996, s. 15.

9 Kita Avrupas! hukuk doktrininde de genel olarak,
adi ortakliklarda ortaklik sayist icin bir dist sinir
belirtimemekte, iki ya da daha fazla ortagin adi
ortaklik tesis edebilecegi ifade edilmektedir.

Bkz. Lutter, s. 631.

10 Nami Barlas, Adi Ortaklik Temeline Dayali
Sozlesme lliskileri, 3. Baski, Istanbul 2012, s. 18.
11Berger/ Heymann, s. 10; Bkz. BGB, § 706.
12 Hueck, s. 9.

13 Berger/ Heymann, s. 2.

14 Karl Heinsheimer, Handels- und Wechselrecht,
1. Bask, Berlin 1924, s. 26.

15 Arthur Brand/ Viktor Marowski,

Die Registersachen in der gerichtlichen Praxis,

4, Baski, Berlin 1956, s. 143; Heinsheimer, s. 26.;
Berger/Heymann, s. 11.
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nerships.?® Due to the debts of the Ordinary Partnership,
the partners are personally and jointly responsible.® It
should also be noted that in parallel with Article 623 of
TCO, even if there is a provision incorporated into the
Ordinary Partnership Agreement regarding the partner
allocating his endeavor as share of capital shall not share
the loss of the partnership; the related partner cannot
escape from being jointly and unlimitedly responsible
against the third parties. Hence, the creditors of the
partnership, without being bound with the provisions of
the Ordinary Partnership Agreement, may demand their
rights and claims from the partner having allocated his
endeavor as share of capital as well. In this case, the part-
ner, allocating his endeavor as share of capital and hav-
ing the privilege and sharing the profit but not the loss
of the partnership with a provision incorporated into
the agreement, shall fulfill the demands made by third
parties but has the opportunity to have recourse against
other partners for the amount he paid.*> The responsibil-
ities of the partners against the creditors of the partner-
ship are scrutinized in detail in the section “The Liability
of The Partners Against Third Parties” of our article.

C. The Obligation of Managing the Partnership

The management of the partnership in the Ordinary
Partnership means the arrangement of the relations be-
tween the partners in order to achieve the common goal
of the Ordinary Partnership and the conduct of ordinary
and extraordinary transactions of the partnership.** The
management of the partnership belongs to the partners
pursuant to Article 625 of TCO.** Accordingly the man-
agement of the partnership is a right for the partners
and an obligation at the same time.** Because the part-
ners are obliged to combine their common effort and
tools to use such in favor of the relevant common goal
in the framework of the Ordinary Partnership Agree-

623. maddesi dogrultusunda, emegini sermaye olarak
koyan ortagin zarara katilmayacagina iligkin Adi Ortak-
lik Sézlesmesi'nde bir hiikiim bulunsa dahi, ilgili ortak
ticlincii kisilere karsi miiteselsil ve sinirsiz sorumlu ol-
maktan kurtulamayacaktir. Dolayisiyla, sirket alacakli-
lar1, Adi Ortaklik Sézlesmesine konulan hitkme bakil-
maksizin ve bagh olmaksizin, emegini sermaye olarak
koyan ortaktan da hak ve alacak talep edebileceklerdir.
Bu durumda, emegini sermaye olarak koyan ve kazan-
ca katilip ancak zarara katilmamasi s6zlesmeye konu-
lan bir hiikiimle kararlagtirilan ortak, ticlincii kisilere
6demede bulunacak ancak 6dedigi miktar kadar diger
ortaklara riicu edebilecektir.?* Ortaklarin sirket alacak-
hlarina karg1 sorumluluklari, ¢alismamizin “Ortaklarin
Ugiincii Kisilere Karg1 Sorumlulugu” kisminda ayrintil
bir bicimde incelenecektir.

C. Sirketi Yonetme Yiikiimliiliigii

Adi Ortaklik’ta ortakhigin yonetimi, Adi Ortaklik’in
miisterek amacina ulagilmasi icin ortaklar arasindaki
iligkilerin diizenlenmesi, ortakligin olagan ve olaganiis-
tli islemlerinin yiiriitiilmesi anlamina gelir.*® Ortakligin
yonetimi TBK’nin 625. maddesi uyarinca ortaklara bi-
rakilmistir.®* Bu dogrultuda, ortakligin idaresi, ortaklar
bakimindan bir hak ve ayni1 zamanda da bir yiikiimliiliik-
tlir.*® Zira ortaklar, ortaklik s6zlesmesi cercevesinde or-
tak glic ve araclarini miisterek amac ugruna kullamilmak
lizere bir araya getirmekle yiikiimliidiirler.** Bu neden-
le, ortaklarin sirketi idare etme yiikiimliiliiklerini yerine
getirmemeleri, diger ortaklara kars1 sorumluluklarini
doguracaktir.

D. Rekabet Yasagi

TBK’nin 626. maddesinde Adi Ortakliklar’a iligkin reka-
betyasagi diizenlenmigtir. Buna gore, ortaklar kendileri-

16 See also: Schweizerisches Zivilgesetzbuch
(ZGB), Art. 530.

17 Barlas, p. 38

18 Pulash, p. 29

19 See also: HGB § 105.

20 Hueck, p. 35.

21 See also: BGB § 706.

22 Heinsheimer, p. 24.

23 Pulasl, p. 39.

24 Pulash, p. 40.

26 Sener, p. 36.
27 Sener, p. 37.

29 See also: BGB §722.
30 Pulash, p. 40.

Ankara, 1988, p. 65.

25 Yargitay HGK, 11.12.1963, E. 4/26, K. 96.

28 See also: ZGB, Art. 82.

31Berger/ Heymann, p. 209.
32 Pulash transfered from p. 4, Soysal Ozenli,
Uygulamada Adi Ortaklik ve Neden Oldugu Davalar,

33 Claus-Wilhelm Canaris, Handelsgesetzbuch
Grosskommentar, Erster Band, 4. Edition,

Berlin 1995, p. 180.

34 Seealso: BGB § 709.

35 Sener, p. 46
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ment.* For this reason, the failure of the partners to
fulfill their obligations to manage the partnership shall
result in their responsibilities to other partners.

D. Prohibition of Competition

In Article 626 of TCO, the prohibition of competition re-
lated to the Ordinary Partnerships is regulated. Pursu-
ant thereto, the partners cannot, in the interest of them-
selves or third parties, engage in any transaction that
prevents or harms the common goal of the partnership.
The objective of the relevant regulation is to protect the
goal of the partnership. Herewith, the legislator aims the
prevention of any damage to the common goal and facil-
itation of achievement of the common goal designated
by the partners.*”

E. Duty of Care

The obligation of duty of care of the partners in an Ordi-
nary Partnership is basically an obligation of the manag-
ing partners of the Ordinary Partnership.® The extent
of the obligation of duty of care varies whether or not
a remuneration is being awarded since the managing
partner fulfills the partnership obligations pursuant to
Article 628 of TCO. The extent of duty of care and at-
tention of the managing partners, who are not paid for
their managerial duties, while performing their duties of
the partnership, is equal to the amount of the care and
attention that they have in their own works. In this re-
spect, Supreme Court expressed its opinion as: “Each of
the partners is obliged to have the care they apply to their
own work while managing the partnership affairs. If the
necessary due care is not exercised to the works, the man-
aging partner shall be deemed defective and liable against
other partners for the damages arising from such actions
and transactions.”® Notwithstanding, the managing

nin veya iiclincii kisilerin menfaatine olarak, ortakligin
amacin engelleyici veya zarar verici isleri yapamazlar.
Tlgili diizenleme ile korunmak istenen ortaklik amaci-
dir. Boylelikle kanun koyucu ortaklar tarafindan belirle-
nen miisterek amacin gerceklestirilmesinin kolaylagti-
rilmasini ve bu amacin zarar gérmesinin engellenmesini
amaclamaktadir.”

E. 6zen Gésterme Yiikiimliiliigii

Ortaklik islerinde ortagin 6zen gosterme ylikiimliiliigii,
temelde Adi Ortaklik’ta yonetici ortaklara diigen bir yii-
kiimliiliiktiir.®® Ozen gostermenin ol¢iisii de, TBK’nin
628. maddesi geregince, yonetici ortaga ortaklik iglerini
yerine getirmesinden dolay1 bir iicret verilip verilme-
digine gore degismektedir. Yoneticilik gérevi nedeniyle
iicret almayan yonetici ortaklarin, ortakhigin islerini
yerine getirirken gostermekle yiikiimlii oldugu 6zen ve
dikkatin 6l¢iisli, normal olarak kendi islerinde goster-
dikleri derecede caba ve 6zene es degerdir. Bu konuda
Yargitay, “Ortaklardan her biri, ortaklik iglerini yonetir-
ken kendi islerinde alisilagelmis bicimde ozen gbstermek
zorundadir. Gerekli 6zen gisterilmezse, yonetici ortak ku-
surlu sayilmali ve bu eylem ve isleminden ortaya ¢tkan za-
rardan diger ortaklara karst sorumlu tutulmalidir.” sek-
linde goriisiinii ifade etmistir.*® Buna karsin, ortakligin
iglerini gordiikleri icin {icret alan yo6netici ortaklar ise,
TBK’nin 506. maddesi kapsaminda bir vekil veya yine
TBK’nin 396. maddesi kapsaminda bir is¢i gibi, sirket
iglerinin yiiriitiilmesi sirasinda objektif 6l¢iide caba ve
0zeni gostermekle yiikiimliidiirler.*

IV. ORTAKLARIN UCUNCU KiSILERE KARSI
SORUMLULUKLARI

Adi Ortaklik’in tiizel kisiligi ve hak siijesi niteligi bulun-
mamaktadir.* Bu nedenle ortaklik islemlerinden dogan

16 Bkz. Schweizerisches Zivilgesetzbuch (ZGB),

Art. 530. 26 Sener, s. 36.

17 Barlas, s. 38 27 Sener, s. 37.

18 Pulas, s. 29. 28 Bkz. ZGB, Art. 82.
19 Bkz. HGB § 105. 29 Bkz. BGB§722.
20 Hueck, s. 35. 30Pulasl, s. 40.

21Bkz. BGB § 706.
22 Heinsheimer, s. 24.
23 Pulasl, s. 39.

24 Pulasl, s. 40. Ankara, 1988, s. 65.

25 Yargitay HGK, 11.12.1963, E. 4/26, K. 96.

31Berger/ Heymann, s. 209.
32Pulasli s. 47den naklen, Soysal Ozenli,
Uygulamada Adi Ortaklik ve Neden Oldugu Davalar,

33 Claus-Wilhelm Canaris, Handelsgesetzbuch
Grosskommentar, Erster Band, 4. Baski,

Berlin 1995, s. 180.

34 Bkz. BGB§709.

35 Sener, s. 46

36 Canaris, s. 163; Megow, s. 2.

37 Sener, s.53

38 Pulasl, s. 42

39 Yargitay, 13. HD., 7.3.1986, E. 1986/356,

K. 1986/1345
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partners who are awarded for the works they perform
for the partnership are obliged to demonstrate an objec-
tive measure and during the execution of the partner-
ship’s business such as a proxy under Article 506 of TCO
or an employee under Article 396 of TCO.*®

IV. THE LIABILITY OF THE PARTNERS AGAINST
THIRD PARTIES

Ordinary Partnerships do not have a legal personality
and are not subject to any rights.* Therefore the debts
arising from the transactions of the partnership belong
to the partners, not to the partnership itself.*> So the
partners are subject to joint, primary and unlimited li-
ability for debts of the partnership.*® In this context, the
liability of the partners in Ordinary Partnerships is scru-
tinized under three titles.

bor¢lar da ortakligin degil, aksine ortaklarin borglari-
dir.** Bu borc¢lardan dolay1 ortaklarin sorumluluklar:
miiteselsil, sinirsiz ve birinci derecededir.*® Bu kapsam-
da, Adi Ortaklik’ta ortaklarin sorumluluklari bu ii¢ bag-
lik altinda incelenecektir.

A. Miiteselsil Sorumluluk

TBK’nin 638. maddesi geregince, Adi Ortaklik’ta ortak-
lar, ortaklik bor¢larindan dolay1 miiteselsilen sorumlu-
durlar.** Ancak miiteselsil sorumluluk, ortaya ¢ikan bor-
cun, tek basina bir ortak tarafindan yerine getirilmesi
miimkiin bir edime, 6rnegin tazminat borcuna veya bir
para borcuna iligkin olmasi halinde s6z konusu olur. Di-
ger tiirld, ortaklarin elbirligiyle tasarruf edecekleri edi-
me iligkin borclarda miiteselsil sorumluluktan s6z edi-
lemeyecektir. Ortaklarin elbirligi ile tasarruf edecekleri
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A. Joint Liability

Pursuant to Article 638 of TCO, the partners in an Or-
dinary Partnership are jointly responsible for the debts
of the partnership.** However, joint liability comes into
question when debt is related to a deed available to be
paid by only a partner himself such as indemnification
or a pecuniary debt. Otherwise, joint liability will not be
able tobe mentioned in debts related to a deed which the
partners cooperatively dispose. When it comes to such
deeds, it is required to demand it from all partners.*
In doctrine, it is stated that joint indebtedness is more
convenient to be applied to joint right ownership con-
sidering the nature of the legal transaction; however, it
is stipulated that a partner is responsible for whole debt
ofthe partnership, in favor of the creditor to redeem him
from demanding his claim from all partners and engag-
ing in prosecution against all of them, in order to make
him attain his all claims and consolidate the security of
commerce.*®

As arequirement of joint liability in Ordinary Partner-
ships, in cases joint liability is applied to the transaction,
each partner will be liable for all debts of the partner-
ship.”” Pursuant to Article 163 of TCO, according to his
choice, the creditor will be able to claim his debts from
all or any partners. As a specific case, if one of the part-
nersisacreditor of the partnership, other partnersin the
partnership will be jointly responsible for the respective
debt. Especially the case in which a partner lends assets
or money to the partnership is considered an example to
the before-mentioned case.

Itis acknowledged in the doctrine that joint responsibil-
ity of the partners does not arise only from legal trans-
actions.® In addition to the legal transactions, the part-
ners shall be held accountable jointly, within the scope
of Article 61 of TCO, due to the torts they have jointly
committed as well. Accordingly if the tort has been com-
mitted by a single partner, then other partners will have
no responsibility for the related tort. In addition, joint
responsibility of the partners can arise on the basis of
absolute liability. For example, pursuant to Article 66
of TCO, in respect to employer liability being a type of
absolute liability, the partners shall be held jointly re-
sponsible for the actions of their employees or other
people helping the employees do the work. On the other
hand, the responsibility of Article 66 of TCO shall not
come out, as regards to the relation between the part-
ners and the partnership. Yet, the adhesion between the

borclarda, ortaklarin tamamina bagvurmak gerekecek-
tir.** Doktrinde, elbirligi ile hak sahipligine, ortaklarin
elbirligi borclulugunun uygulanmasinin hukuki islemin
dogasina daha uygun olacagi, ancak bir alacaklinin ala-
cagina tlimiiyle kavugabilmek i¢in, alacagim ortaklarin
hepsine karsi ilan etme ve hepsini topluca kovugturma
sorumlulugundan kurtulmasi icin, alacaklinin ¢ikarina
ve ayn1 zamanda aligverig giivenliginin pekistirilmesi
adina ortagin, ortaklik borcunun tiimiinden tek bagina
sorumlulugunun 6ngoriildiigii ifade edilmektedir.*®

Adi Ortaklik’taki miiteselsil sorumlulugun bir geregi
olarak, miiteselsil sorumlulugun s6z konusu oldugu du-
rumlarda, her ortak biitiin ortaklik borg¢lari i¢cin sorum-
lu olacaktir.*” TBKnin 163. maddesi geregince, alacakli
kendi secimine gore, biitiin borclulardan veya onlardan
birinden ya da bir kacindan alacaginin tamamin talep
edebilecektir. Ozel bir durum olarak, ortaklardan birinin
ortakligin alacaklis1 olmasi halinde de ortakliktaki diger
ortaklar, ilgili bor¢tan 6tiiri miiteselsilen sorumlu ola-
caklardir. Ozellikle ortaklardan birisinin ortakliga 6diing
vermesinde durumun bdyle oldugunu ifade edebiliriz.

Doktrinde, ortaklarin miiteselsil sorumlulugunun sa-
dece yapilan hukuki iglemlerden dogmayacag: kabul
edilmektedir.*®* Hukuki islemlerin yam sira ortaklar,
miistereken islemis olduklar: haksiz fiiller nedeniyle de
TBK’nin 61. maddesi kapsaminda miiteselsilen sorumlu
tutulacaklardir. Dolayisiyla haksiz fiili sadece ortaklar-
dan birisi iglemisse, diger ortaklarin ilgili haksiz fiilden
otiirti herhangi bir sorumlulugu bulunmayacaktir. Ayri-
cakanuni sebep sorumlulugu (kusursuz sorumluluk) ne-
deniyle de ortaklarin miiteselsil sorumlulugu s6z konusu
olabilecektir. Ornegin, kanuni sebep sorumlulugunun
bir tiirii olan adam caligtiranin sorumlulugu bakimm-
dan, ortaklar kendi iscileri ve igin goriilmesine yardim
eden diger kisilerin fiilleri nedeniyle TBK'nin 66. madde-
si uyarinca miiteselsilen sorumlu olabileceklerdir. Buna
karsilik, TBK’nin 66. maddesi anlamindaki sorumluluk,
ortaklik ile ortaklarin kendi aralarindaki iligkide giinde-
me gelmeyecektir. Zira ortaklik icindeki iligkide, ortaklik
ve ortaklar arasinda baghlik s6z konusu degildir.* Bu ko-
nuda Adi Ortakliklar'in dogas: geregi, ortaklarin arasin-
da hiyerarsi bulunmadig gercegi unutulmamahdir.

Kanunda 6ngériilmiis olan sorumluluk, miiteselsil so-
rumluluk olmakla birlikte, TBK’'nin 638. maddesi kap-
saminda ortakligin, alacakl ile yapacag: bir anlagsmayla,
ortaklarin miiteselsil sorumlulugunun engellenebilmesi
miimkiindiir. Ancak, Adi Ortaklik Sézlesmesi’ne bir hii-
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partners and the partnership does not exist within the
internal relationship in the partnership.*’ In this respect
it should not be forgotten that as a result of the nature
of Ordinary Partnerships, there cannot be any hierarchy
between the partners.

While the type of liability regulated in the legislation is
joint liability, within the scope of Article 638 of TCO, it
is possible to prevent joint liability of the partners by
drawing up an agreement between the partnership and
its creditor. However, it is out of question to prevent this
liability by incorporating a provision into the Ordinary
Partnership Agreement.*

B. Primary Liability

Despite the fact that it is not explicitly stated in Article
638 of TCO, the responsibilities of the partners to the
third parties are a primary responsibility at the same
time due to the absence of legal personality of the Ordi-
nary Partnership.” The existence of sufficient assets of
the partnership in order to meet the obligations of the
partnership shall not affect the liability of the partners.*?
Yet, by the force of primary liability, in Ordinary Part-
nerships the partners are personally responsible with
their own assets for the debts of the partnership.

C. Unlimited Liability

In Ordinary Partnerships, the primary and joint li-
ability of the partners is an unlimited liability as well.>
Moreover, even if the authorization of the partner
authorized to represent the partnership is limited in
terms of the amount of the transactions, the restric-
tions decided by the partnership shall not bind the
third parties.® Such a limitation shall not redeem the
partners from unlimited and joint liability. Doubtlessly

kiim koymak suretiyle bu sorumlulugun engellenmesi
olanaksizdir.*

B. Birinci Derecede Sorumluluk

Her ne kadar TBK'nin 638. maddesinde acik bir sekil-
de belirtilmemigse de, ortaklarin ii¢lincii kisilere karsi
sorumluluklari, aym1 zamanda ortakhigin tiizel kisiligi
bulunmadigindan birinci derecededir.”® Ortakligin yii-
kiimliiltiklerinin kargilanmas1 amaciyla, ortakligin mal-
varliginin mevcut olup olmamasi, ortaklarin sorumlulu-
gu bakimindan herhangi bir etki yaratmayacaktir.>* Zira
Adi Ortaklik’ta ortaklar, birinci derecede sorumluluk
geregi, sahsen, kendi malvarliklariyla, ortakligin borgla-
rindan dolay:r sorumlu olacaklardir.

C. Sinirsiz Sorumluluk

Adi Ortaklik’ta, ortaklar icin s6z konusu olan birinci
derecede ve miiteselsil olan sorumluluk aym1 zamanda
smirsiz bir sorumluluktur.®® Hatta ortaklig: temsil yet-
kisi verilen ortaga yapilacak islemlerin miktar1 yoniin-
den bir sinirlama konulsa dahi, konulan bu simirlamalar
ticlincii kigileri baglamayacaktir.* Béyle bir sinirlama
ortaklar1 da sinirsiz ve miiteselsil sorumluluktan kurtar-
mayacaktir. Kuskusuz ortaklar, i¢ iligkide koyduklar: bu
yetki simirlarim agan temsilci ortaga riicu etme hakkim
ellerinde bulundurmaktadir. Yani konulan yetki sinirim
ast181 icin, temsilci ortagin i¢ iliskide sorumlu tutulmasi
miimkiin olacaktir.®

V. SONUC

Adi Ortakliklar, kural olarak herhangi bir sekle tabi ol-
mayan sozlesmesel bir iligki olmak {izere, tiizel kisiligi
bulunmayan, en az iki gercek veya tiizel isinin bir araya
gelmesi ile kurulabilen ortakliklardir. Adi Ortakliklar, bir

40 Pulash, p. 42

41 Cazibe Ebru Yiicel, Adi Ortaklikta Temsil,
Bahcesehir Universitesi Ozel Hukuk Anabilim Dali,
Istanbul 2011, p. 120.

42 Supreme Court states that all legal proceedings
should be brought into action against the partners but
not against the partnership, due to the lack of legal
personality of ordinary partnerships. (Yargitay

12. HD., 22.02.2008, E. 2008/2359, K. 2008/3191)
43 Sener, p. 82.

44 See also: Berger/ Heymann, p. 209.

45 Sener, p. 82.

46 Yiicel, transfered from p. 121, Hiiseyin Hatemi/
Rona Serozan/ Abdiilkadir Arpaci, Borclar
Hukuku Gzl Bslim, Istanbul, 1992, p. 585-586.

47 Heinsheimer, p. 26.

48 Sener, p. 83.

49 Fatih Bilgili, Adi Ortakligin Fiil Ehliyeti ve Alman
Federal Mahkemesinin Verdigi Yeni Karar Karsisinda
Ortaya Cikan Durum, Prof. Dr. Omer Teoman'a 55. Yas
Guina Armagani, Vol. 1, Istanbul 2002, p. 204;

Barlas, p. 79.

50 Sener, transfered from p. 84, Fritz Funk,
Kommentar des Obligationenrechtes, Aarau,

1931, Art. 544, No. 4

51Berger/ Heymann, p. 216.

52 Sener, transfered from p. 84, Theo Guhl/
Jean Nicolas Druey, Das Schweizerische
Obligationenrecht, 9. Auf, Ziirih, 2000, § 62, No. 49.
53 Megow, p. 1; Hueck, p. 35.

54 Hueck, p. 35.

55 Sener, transfered from p. 85, irfan Bastug,
Sirketler Hukukunun Temel ilkeleri, lzmir, 1974, p. 38
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the partners entitle to have recourse to the representa-
tive partner exceeding the limit of authorization grant-
ed to him. In other words, it is possible to hold the rep-
resentative partner responsible due to exceeding the
limit of authorization.*®

V. CONCLUSION

Ordinary Partnerships are a type of partnership that
does not have any legal personality and can be estab-

tlizel kisilige sahip olmadiklarindan bir hak siijesi de de-
gildirler. Bunedenle Adi Ortakhik’in {i¢iincii kisilerle ger-
ceklestirmis oldugu tiim hukuki islemlerden dogan borc
ve alacaklar Adi Ortaklik’taki ortaklarin iizerinde dog-
maktadir. Ortaklarin sorumlulugu sadece Adi Ortaklik’la
boreg iligkisi icine giren ii¢lincii sahislarla sitmirh kalma-
makta, ortaklarin birbirlerine karsi, sermaye koyma,
zarara katilma, sirketi ydnetme, rekabet etmeme ve 6zen
gosterme yiikiimliiliiklerinden dogan sorumluluklar: da
bulunmaktadir.

40 Pulash, s. 42

41 Cazibe Ebru Yiicel, Adi Ortaklikta Temsil,
Bahcesehir Universitesi Ozel Hukuk Anabilim Dali,
Istanbul 2011, s. 120.

42 Yargitay, adi ortakligin tiizel kisiligi olmadigindan
aktif ve pasif dava ehliyeti de olmadigini, bu nedenle
dava ve takiplerin biitiin ortaklara karsi acilmasi
gerektigini ifade etmektedir. (Yargitay 12. HD.,
22.02.2008, E. 2008/2359, K. 2008/3191)

43 Sener, s. 82.

44 Bkz. Berger/ Heymann, s. 209.

45 Sener, s. 82.

46 Yiicel, s. 121'den naklen, Hiiseyin Hatemi/
Rona Serozan/ Abdiilkadir Arpaci, Borclar
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Giini Armagani, Cilt 1, Istanbul 2002, s. 204;
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50 Sener, s. 84'ten naklen, Fritz Funk,
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1931, Art. 544, No. 4

51Berger/ Heymann, s. 216.
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lished by minimum two real or legal persons congregat-
ing and executing an Ordinary Partnership Agreement
which is not subject to any formal type regulated in leg-
islation. Due to not having a legal personality, Ordinary
Partnerships are not subject to any right. Therefore, the
debts and claims arising from all legal transactions the
Ordinary Partnership committed with third parties are
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