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ABSTRACT

Usufructuary lease agreement has been
stipulated in Article 357 and the following ar-
ticles of the Turkish Code of Obligations' law
numbered 6098 and dated 11.01.2011. With this
agreement, the lessor undertakes to the les-
see to leave the use of a thing or a right giv-
ing products and to allow the lessee to gather
products from it against a price. Usufructuary
lease agreement is a contractual relationship
which is formed by the mutual declaration of
intention of the parties and which has legal
consequences whilst being a relationship of
obligations. In this sense, usufructuary lease
agreement has three elements; subject, mu-
tual agreement of the parties and price. In
light of the decisions of the Court of Cassa-
tion, in order for the articles of usufructuary
lease to be applied, the subject matter of the

OZET

Urtin kirasi s6zlesmesi, 6098 sayil Ttrk Borc-
lar Kanunu'nun' 357. maddesi ve devaminda
duizenlenmistir. Bu stzlesmeyle kiraya veren,
kiraciya, Urtin veren bir seyin veya hakkin kul-
lanilmasini ve Urtnlerin devsirilmesini bedel
karsiliginda birakmayi Ustlenir. Urtin kirasi s6z-
lesmesi taraflarin karsilikli irade beyanlari ile
olusan ve bu taraflar arasinda hukuki sonuc-
lar doguran bir s6zlesme iliskisi olup, bu iliski
bir borc iliskisidir. Bu dogrultuda trtn kiras
sdzlesmesinin, konu, taraflarin anlasmasi ve
bedel hususlari olmak Uzere Uc unsuru bu-
lunmaktadir. Yargtay kararlari isiginda, Grdn
kiras! hukumlerinin uygulanabilmesi icin ayrica,
kiralananin Urtn elde etmeye elverigli olmasi
ve isletme kirasinin s6z konusu oldugu durum-
lar bakimindan, kiralanandan trtin elde etmek
icin gerekli olan izinlerin veya ruhsatlarin kira
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lease should be viable for gathering products,
and in the event of a business lease, should in-
clude the permits or the warrants required for
gathering revenues from the leased business.
Although the usufructuary lease has similar el-
ements with ordinary lease and roofed work-
place lease, it is necessary to identify the dif-
ferences using certain criteria.

KEYWORDS: Usufructuary lease, usu-
fructuary lease elements, usufructuary lease
rights and obligations, usufructuary lease the
Court of Cassation decisions, usufructuary
lease and ordinary lease, usufructuary lease
and roofed workplace lease

I. INTRODUCTION

LTHOUGH THE LEASE AGREEMENT HAS BEEN STIPU-
lated in Article 299 and the following articles
of the Turkish Code of Obligations (“T'CO”)
law no. 6098 dated 11.01.2011, the provisions
regarding usufructuary lease in the Code of
Obligations numbered 818* which has been

abolished, have been stipulated in Article 357 and the

following articles of the TCO. In article 357 of the TCO,
usufructuary lease is defined. According to this article,
usufructuary lease is an agreement where “the lessor un-
dertakes to the lessee to leave the use of a thing or a right
giving products and to allow the lessee to gather prod-
ucts from it against a price.” The product mentioned in
this article can be a natural product or a legal product.

Along with this, it is possible for an industrial or agricul-

tural business to be subject to usufructuary lease thus,

usufructuary lease is also named as “business lease.”

Usually, the objects that constitute the subject matter
of the usufructuary lease are objects that bring natural
products, but in the event that businesses and rights are
the subject matter of the usufructuary lease, it is pos-
sible to benefit from civil products.* In usufructuary
lease, the lessee is given the authority to gather product
and revenue along with the right to use.® In this context,
the lessor does not only lease an immovable to the les-
see but also the right to gather civil or natural products
from this immovable, in other words, the opportunity to
gather products from this immovable.

akdinin konusunu teskil etmesi gerekmekte-
dir. Urtin kirasl, adi kira ve catili isyeri kirasi ile
benzer unsurlara sahip olmakla birlikte, belir-
gin birtakim kriterler cercevesinde farkliliklari-
nin bulundugunun tespiti gerekir.

ANAHTAR KELIMELER: Hasilat kirasl,
Urtin kirasi, Urtn ve hasilat kirasinin unsurlari,
Urtin ve hasilat kirasi haklar ve yuktmltltkler,
Urtin ve hasllat kirasi Yargitay kararlari, Urdn
kirasi ve adi kira, hasilat kirasi ve adi kira, catil
isyeri kirasi

1. GiRIS

IRA SOZLESMESI, 11.01.2011 TARIHLI 6098 SAYILI TURK

Borg¢lar Kanunu'nun (“TBK”) 299. maddesi

ve devami hiikiimlerinde diizenlenmigken,

yiiriirliikten kalkan 818 sayili Borclar Ka-

nunu'ndaki® ismiyle “hasilat kirasi”, yeni

ismiyle “iiriin kirasi”na iligkin hiikiimler
ise TBK’'nin 357. maddesi ve devaminda yer bulmustur.
Kanunun 357. maddesinde iiriin kirasi tanimlanmigtir.
Buna gore firiin kirasi, “kiraya verenin, kiraciya, iirtin
veren bir seyin veya hakkin kullanilmasim ve {irlinlerin
devsirilmesini bedel karsiliginda birakmay {istlendigi
sozlesmedir.” Burada bahsedilen {iriin, dogal bir {iriin
olabilecegi gibi hukuki bir {iriin de olabilir. Bununla bir-
likte, ticari, sinai veya zirai bir igletmenin de iiriin kira-
sina konu olmasi miimkiindiir. Bu nedenle tiriin kirasi,
“isletme kiras1” olarak da adlandirilmaktadir.?

Uriin kirasinin konusu olan maddi mallar, genellikle
tabi semere getiren mallardir. Ticari igletmelerin ve
haklarin {iriin kirasina konu olmasi durumunda ise me-
deni semerelerden yararlanilmasi s6z konusudur* Uriin
kirasinda, kullanma hakki disinda semere ve hasilat elde
etme yetkisi kiraciya verilmektedir.® Bu ¢ercevede kira-
ya veren, kiraciya salt bir taginmaz1 degil aym1 zaman-
da, bu tasinmazin verdigi medeni veya tabii semereleri
elde etme, diger bir ifadeyle bu tasinmazdan hasilat elde
etme hakkini da kiraya vermektedir.
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Due to their subject matters, usufructuary lease agree-
ments are often considered with other lease articles in
practice. For example, since in most cases the subject
matter of the lease is an immovable (roofed workplace),
usufructuary lease institute is mostly confused with
“House and Roofed Workplace Lease” as stipulated in
article 399 and the following articles of the TCO. This
situation is of importance since the articles of the roofed
workplace are stricter and are in more favor of the les-
see compared to the usufructuary lease. Because, if an
agreement is executed with the intention of usufructu-
arylease but s, in fact, subject to roofed workplace or or-
dinary lease provisions, big differences in practice may
occur. With regard to these reasons and in the light of the
Court of Cassation decisions and academic views, the
area of application of the usufructuary lease and the cri-
teria, in practice and in theory, for distinguishing it from
similar other provisions are studied within our work.

Uriin kirasina iligkin sozlesmeler, konular1 sebebiyle
uygulamada ¢ogu zaman diger kira hiikiimleri nezdin-
de degerlendirilmeye tabi tutulabilmektedir. Ornegin,
kiralananin konusunun kapsami dahilinde genelde bir
tasinmaz (catili isyeri) olmasi sebebiyle iiriin kiras1 mii-
essesi, cogu zaman TBK’nin 339. maddesi ve devaminda
diizenlenen “Konut ve Catil Isyeri Kiras1” hiikiimleri ile
karistirilmaktadir. Bu durum, TBK'nin catil igyerlerine
uygulanacak olan hiikiimlerinin iiriin kirasi hiikiimleri-
ne gore ¢ok daha kat1 ve kiraci lehine olmasi nedeniyle
o0zel 6nem arz etmektedir. Zira, tirtin kirasina tabi ol-
masl istenirken catili igyeri hiikiimlerine veya adi kira
hiikiimlerine tabi olacak sekilde bir s6zlesme akdedil-
mesi uygulamada biiyiik farkliliklar ortaya cikartabilir.
Bu sebepler dikkate alinarak ¢alismamizda, {iriin kirasi
hiikiimlerinin uygulama alani ve benzer diger hiikiim-
lerden ayirt edilmesi icin uygulamada ve teoride aranan
kistaslar, Yargitay kararlari ve doktrin goriisleri 15181nda
incelenmisgtir.
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Il. ELEMENTS OF USUFRUCTUARY LEASE

Usufructuary lease occurs when a thing or a right giv-
ing products is transferred to the lessee for the purpose
of using, benefiting from the products of and operating
the thing or the right.® This description of usufructuary
lease derives from article 3577 of the TCO that regulates
the usufructuary lease. The said article describes the
usufructuary lease as an agreement where “the lessor
undertakes to the lessee to leave the use of a thing or a
right giving products and to allow the lessee to gather
products from it against a price” thus, the article con-
sists of the elements of usufructuary lease. It is benefi-
ciary to first address the elements of the usufructuary
lease in order to determine the application area of the
provisions regarding the usufructuary lease.

e
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Il. ORUN KiRASININ UNSURLARI

Uriin kiras, hasilat veren bir mal veya hakkin kullanil-
mak, semerelerinden faydalanilmak ve isletilmek iize-
re belirli bir bedel karsiliginda kiraciya devredilmesi
durumunda s6z konusudur.® Uriin kirasinin bu tanimy,
TBK’min iiriin kirasini diizenleyen 357.” maddesindeki
ifadeden ¢ikmaktadir. Anilan madde hitkmiinde “liriin
kiras1 kiraya verenin, kiraciya, iiriin veren bir seyin
veya hakkin kullanilmasini ve iiriinlerin devsirilmesini
bedel karsiliginda birakmay: {istlendigi sézlesmedir”
seklinde yapilan tanim, iiriin kirasinin unsurlarini da
biinyesinde barimdirmaktadir. Uriin kiras: hiikiimleri-
nin uygulama alaninin belirlenebilmesi i¢cin 6ncelikle
iirlin kiras1 miiessesinin unsurlarina deginmekte fayda
goriilmektedir.
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The minimum elements of the usufructuary lease agree-
ment have been stipulated in article 357 of the TCO. Ac-
cording to this, the elements of the usufructuary lease
are the subject matter of lease, price and mutual consen-
sus of the parties regarding usufructuary lease. These
elements will be examined below.

A. Subject Matter of Lease

The subject matter of the usufructuary lease consists of
athing or aright that gives a product. The product men-
tioned here can be a natural product such as the wheat
harvested from a field or a legal product such as the rev-
enue from operating a hotel. Products deriving from
these are classified as natural products and civil prod-
ucts. In order to talk about usufructuary lease, a thing or
a right that gives product should constitute the subject
matter of the agreement.®

Natural products are determined as products that recur
in certain times and that are considered, by customs and
in accordance with its purpose of allocation, as viable to
be collected.’ Although it must be stated that the right
to use and gather products given to the lessee under
the usufructuary lease agreements of natural products
cannot be used in a way and proportion where the core
of the leased is harmed. This proportion will be deter-
mined with regard to the purpose of allocation and cus-
toms." Oranges retrieved from an orange tree or wheat
harvested from a wheat field as well as stones that are
gathered from a quarry at the end of an ordinary man-
agement are considered as natural products."”

On the other hand, civil products are revenues deriving
from the legal relationship based on gathering revenues
from a thing or a right. Things that are made subject to
the lease may be material or non-material such as intel-
lectual property rights and licenses.’> Management of a
tea house or leasing of a factory may be given as exam-
ples of usufructuary lease agreements where the subject
matter is a civil product.

It is possible for a commercial, industrial or agricul-
tural business to be the subject matter of usufructuary
lease; thus usufructuary lease is also called as “business
lease.”® In order for usufructuary lease to be present,
the subject matter of the lease relationship needs to be
a movable or immovable, business or right that is viable
for gathering products and it should be leased alongside
its inventory and management license. Unless the right

TBK’nin 357. maddesi hitkmiinde iiriin kirasi sézlesme-
sinin asgari unsurlari kaleme alinmigtir. Buna gére iirtin
kirasinin unsurlari, kiralananin konusu, kira bedeli ve
taraflarin iiriin kiras1 hususunda anlasmasindan olusur.
Asagidabu unsurlar incelenmektedir.

A. Kiralananin Konusu

Uriin kirasinin konusunu, iiriin veren bir sey veya liriin
veren bir hak olusturur. Burada bahsedilen {iriin, tarla-
dan elde edilen bugday gibi dogal bir {iriin ya da bir otel
isletmesinden elde edilen gelir gibi hukuki bir {ir{in ola-
bilir. Bunlardan elde edilen semereler, tabii semereler
ve medeni semereler olarak ayrilmaktadir. Uriin kira-
sindan so6z edilebilmesi adina mutlaka iiriin veren bir
seyin veya hakkin s6zlesmenin konusunu tegkil etmesi
gerekmektedir.®

Tabii semere, belirli zamanlarda tekerriir eden tirtinler
ile bir malin tahsis amacina uygun olacak sekilde &rf ve
adetlerin o maldan elde edilmesini caiz saydigi iiriinler
olarak nitelendirilmektedir.® Ancak belirtilmelidir ki ta-
bii semereleri konu alan {iriin kiras1 s6zlesmelerinde ki-
raciya verilen kullanma ve semerelerinden yararlanma
hakki, kiralananin 6ziine zarar verecek dlciide ve sekilde
kullanilamaz. Bu 6l¢ii ise tahsis amaci ve 6rfe gére be-
lirlenecektir.’® Tabii semereler portakal agacindan elde
edilen portakallar veya bugday tarlasindan elde edilen
bugdaylar olabilecegi gibi tas ocagindan normal isletme
sonunda ¢ikarilan taglar da olabilir."

Medeni semere ise, bir mal veya haktan gelir elde edil-
mesine iligkin kurulmug bulunan hukuki iligkiye daya-
nilarak edinilen gelirlerdir. Kiraya konu edilen seyler
maddi olabilecegi gibi fikri haklar, lisans haklar1 gibi
gayri maddi haklar da olabilir.”* Konusu medeni semere
tegkil eden tiriin kiras1 s6zlesmelerine cay bahcesi iglet-
mesinin veya bir fabrikanin kiraya verildigi sozlesmeler
ornek olarak gosterilebilir.

Ticari, sinai veya zirai bir isletmenin de iiriin kirasina
konu olmasi miimkiindiir. Bu sebeple iiriin kirasi, “is-
letme kiras1” olarak da adlandirilmaktadir.®® Uriin ki-
rasindan soz edilebilmesi icin hasilat getiren bir taginir
ya da tasinmaz mal, ticari igletme ya da hakkin kira ilig-
kisinin konusunu olugturmasi; burasinin demirbaglar:
ve igletme ruhsati ile birlikte kiraya verilmesi gerekir.
Tasinmazin kiraya verilmesi halinde, isletme hakki da
kiraya verilmemis ise hasilat kirasindan s6z edilemez."*
Bu gibi durumlarda, mesela bir otelin kiraya verilmesin-
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to manage is not within the scope of the lease when an
immovable is leased, such lease cannot be considered as
usufructuary lease. In such cases, for example in situa-
tions where a hotel is leased but the necessary licenses
for managing and inventory are not included or the nec-
essary licenses are gathered by the lessee afterward, it is
not possible to apply usufructuary lease provisions.

B. Lease Fee

Usufructuary lease agreement is a synallagmatic agree-
ment. Lessee undertakes to pay a fee in return for the
transfer of usus and fructus rights by the lessor.”® Lease
fee is usually an amount of money. Different from or-
dinary lease, in usufructuary lease, the counter perfor-
mance can be decided as a portion of the products to be
gathered from the subject matter of the lease. In busi-
ness lease, a portion of the revenues gained from busi-
ness transactions may be decided as the lease fee.'s

C. Consensus

Inorder for the agreement to be formed, intention of the
parties should be in accordance with the fundamental
elements of the agreement implicitly or explicitly and
the parties should be qualified to construct a usufructu-
ary lease agreement. Since usufructuary lease is a con-
sensual agreement, the delivery of the leased is not nec-
essary to construct the agreement. Delivery is required
during the performance of the agreement.”” In usufruc-
tuary lease, general provisions are applied with regard to
matters such as competency to contract and formation
of the agreement.’®

lil. AREA OF APPLICATION OF THE USUFRUCTU-
ARY LEASE PROVISIONS

The presence of the elements above in a lease agreement
does not solely result in the application of the usufructu-
ary lease provisions. In the Court of Cassation decisions,
along with the elements of the law, certain criteria are
established in order to determine as to whether usufruc-
tuary lease provisions will be applied. Within this part of
the article, the criteria of the Court of Cassation will be
examined and thus, it is aimed to better comprehend the
area of application of the usufructuary lease provisions.

As expressly stated in the Court of Cassation decisions,
in order for a lease agreement to be subject to usufruc-
tuary lease provisions, along with the affirmative inten-

de, gerekliisletme ruhsatlarinin ve demirbaglarin kiraya
dahil edilmemesi, gerekli ruhsatlarin daha sonra kiraci
tarafindan ¢ikarilmasi gibi durumlarda, {irtin kirasindan
bahsetmek miimkiin degildir.

B. Kira Bedeli

Uriin kiras1 tam iki tarafa borg yiikleyen, ivazl bir s6z-
lesmedir. Kiraci, kiraya verenin kullanma ve yararlanma
hakkinin kendisine devri karsiliginda kiraya verene bir
bedel 6deme borcu altina girer.”® Kira parasi, genellikle
bir miktar para olmaktadir. Bununla birlikte, iiriin kira-
sinda, adi kiradan farkl olarak, kars1 edim, kiralanandan
elde edilecek iirliniin bir kism olarak da kararlagtirila-
bilir. Isletme kirasinda ise, ticari isler neticesinde elde
edilen cironun belirli bir yiizdesinin kira bedeli olarak
kararlagtirilmasi miimkiindiir.'

C. Taraflarin Anlasmasi

S6zlesmenin kurulmas: icin, taraflarin irade beyanla-
rinin, sézlesmenin esash unsurlar iizerinde, acgik veya
ortiilii bir sekilde uygun olmasi ve taraflarin iiriin kirasi
sozlesmesi yapma hususunda ehliyeti olmasi gereklidir.
Uriin kirasi rizai bir sézlesme oldugundan, sézlesme-
nin kurulmasi icin kiralananin kiraciya teslim edilmesi
zorunlu degildir. Teslim ifa safhasinda gerekmektedir.”
Uriin kirasinda, sozlesme ehliyeti, s6zlesmenin kurul-
masi gibi konularda genel hiikiimler uygulanir.’®

. ORON KiRASI HUKUMLERININ UYGULAMA
ALANI

Bir kira akdinde yukaridaki unsurlarin bulunmas: tek
basina iiriin kiras: hiikiimlerinin uygulanmasi sonucu-
nu dogurmaz. Yargitay kararlarinda, kanuni unsurlar
ile birlikte, uygulamada iiriin kiras: hiikiimlerinin uy-
gulanip uygulanmayacaginin tespitini yapmak iizere
birtakim kriterler éngériilmektedir. Calismanin bu bo-
liimiinde Yargitay tarafindan olusturulan kriterler ince-
lenecek olup, iiriin kiras1 hiikiimlerinin uygulama alani-
nin daha derinlemesine anlagilmasi hedeflenmektedir.

Yargitay kararlarinda 6zellikle belirtildigi izere, bir kira
akdinin iiriin kiras1 hiikiimlerine tabi olabilmesi icin
taraflarin bu yondeki iradesinin yani sira, kiralananin
isletmeye elverisli olmasi ve bu dogrultuda, kira konusu
isletme ise, anilan igletmeye iligkin isletme ruhsatinin
da kira akdine konu edilmesi aranmaktadir. Yargitay 14.
Hukuk Dairesi'nin 06.02.2008 tarihli 2007/15968 E ve
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tion of the parties, the subject matter of the lease should
be eligible for management and in such manner, if the
subject matter of the lease is a business, the license for
management should be included in subject matter of the
lease agreement. In the decision of the 14" Civil Cham-
ber of the Court of Cassation dated 06.02.2008 and
numbered 2007/15968 E. and 2008/1248 K., it is stated
that the subject matter of the lease should be eligible for
management by stating “nevertheless, it is settled that the
leased apartment projects are not in accordance with arti-
cles 24 and 31 of the regulations and thus, it was notified
that no license will be given by the Local Health Authority.
Plaintiffs cannot be forced to be the lessees of a building
which they cannot legally manage by obtaining the man-
agement licence.”

In the decision of the 14" Civil Chamber of the Court of
Cassation dated 06.02.2008 and numbered 2007/15968
E. and 2008/1248 K., it is stated that the license or ap-

2008/1248 K sayili kararinda “Ne var ki, kiralanan bina
projelerinin bu konuda ¢ikartilan yénetmeligin 24 ve 31
maddeleri hiikiimlerine uygun diismedigi, bu haliyle de Il
Saglik Miidiirliigii tarafindan ruhsat verilemeyeceginin
bildirildigi sabittir. Davacilar igletme ruhsati alip yasal
olarak isletemeyecekleri binada kiract olmaya zorlana-
mazlar” denmek suretiyle kira konusunun igletmeye
elverigli olmasi gerektigi belirtilmistir.

Yargitay 14. Hukuk Dairesi'nin 06.10.2005 tarihli
2005/4574 E. ve 2005/8708 K. say1il1 kararinda “10.9.1999
gliniinde sozlegme ile davaliya ¢calisir vaziyette sucuk ima-
lathanesi kiralanmigtir. Kiralanamin niteligine gore bu
gibi yerlerde isletme faaliyetinin stirdiiriilmesi kuskusuz
yetkili bazt merciilerden izin alinmasint gerektirir. Alina-
cak buizinler olmadan igyerindeki faaliyetin yasaya aykirt
bicimde stirdiiriilmesi davalidan beklenemez.” denmek
suretiyle, isletme izninin veya ruhsatinin da iiriin kirasi
akdinin konusunu tegkil etmesi gerektigi ifade edilmistir.
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proval for management should also be included in the
usufructuary lease agreement by stating “operational
pepperoni production facility was leased to the defend-
ant on 10.09.1999 with an agreement. According to the
nature of the leased, it is inevitable that certain approvals
are required from certain authorities in order to continue
the business activities in such places. It cannot be expected
from the defendant to illegally continue the business activ-
ities without these approvals.”

As can be seen, two criteria that we come across in the
Court of Cassation decisions are the eligibility of the
leased for gathering products and the requirement for
the licenses or approvals necessary for gathering prod-
ucts to be included in the subject matter of the lease
agreement. Apart from these, there are certain crite-
ria established by the Court of Cassation regarding the
inventory which will be further examined under the
roofed workplace provisions below. Since, in practice,
these two elements that are especially important in
business lease, which is a type of usufructuary lease,
should be taken into account due to the fact that they
point out the scope of the area of application of the usu-
fructuary lease.

IV. COMPARISON OF USUFRUCTUARY LEASE
WITH SIMILAR AGREEMENTS

Usufructuary lease has similar elements with ordinary
lease and roofed workplace lease. However, there are
differences between these lease agreement types espe-
cially in terms of subject, lease fee and rights and obliga-
tions provided to the lessee. Important points deriving
from the comparison of usufructuary lease with other
similar agreements are underlined below.

Goriildiigii lizere Yargitay kararlarinda sik¢a karsimiza
cikan iki kriter, iirlin kirasina konu olacak seyin {iiriin
elde etmeye elverigli olmasi ve iiriin kirasi elde etmek
icin alinmasi gerekli olan izin veya ruhsatlarin kira
akdinin konusunu tegkil etmesidir. Bunlar haricinde,
Yargitay’in asagida catili isyeri kirasi hiikiimleri bagla-
minda incelenecegi lizere, demirbaglara iligkin olarak
gelistirdigi bagka kriterler de mevcuttur. Uygulamada
iiriin kirasinin bir tiirii olan isletme kirasinda 6zellikle
Onem arz eden bu iki unsur, iirtin kirasi hiikiimlerinin
pratikte uygulama alaninin sinirlarina isaret etti§inden
otiirii dikkat edilmesi gereken unsurlardir.

IV. URUN KiRASI iLE BENZER AKITLERIN
KARSILASTIRILMASI

Uriin kirasi, adi kira ve catili igyeri kiras ile benzer un-
surlara sahiptir. Bununla birlikte, bu kira sézlesmesi
tipleri arasinda 6zellikle konu, kira bedeli, kiraciya sag-
lanan yetkiler ve miikellefiyetler acisindan farkhiliklar
goriiliir. Asagida iiriin kiras1 benzer akitler ile karsilagti-
rilarak 6nemli hususlarin alt1 ¢izilmektedir.

A. Uriin Kirasi ve Adi Kira

Uriin kiras ile adi kira arasindaki iligki TBK’nin 358.
maddesinde diizenlenmistir. Uriin kiras1 hiikiimleri ice-
risinde 6zel olarak diizenlenmemis hususlarda, taraflar
adi kira hiikiimlerine tabi olacaktir. Ancak iiriin kirasi ile
adi kira arasinda konu, kiracinin yetkileri, kiranin kira-
ciya yiikledigi miikellefiyetler ve kira bedelinin icerigi
bakimindan farkliliklar bulunmaktadar.

Adi kiranin konusu maddi varlig1 olan herhangi bir ta-
sinir veya tasinmaz olabilirken; {irtin kirasinin konusu

1 Official Gazette (OG) numbered 27836 and
dated 04.02.2011.

2 0G, dated 29.04.1926 and numbered 359.

3 Fikret Eren, Borclar Hukuku Ozel Hakimler,
Ankara 2016, p. 453.

4 Haluk Tandogan, Borclar Hukuku Ozel Borc
iliskileri, V.. 1/2, Istanbul 2008, p. 3.

5 Tandogan, p. 303, 306.

6 Giilay Oztiirk, Teoride ve Uygulamada Hasilat
Kirasl, Ankara 2010, p. 49.

7 According to that article: “Usufructuary lease is
an agreement where the lessor undertakes to the
lessee to leave the use of a thing or a right giving

Ed. 1, Istanbul 2014, p. 24.

10 Oztilrk, p.51.
11 Oztiirk, p.52.
12 Oztiirk, p.53.

products and to allow the lessee to gather products
from it against a price. Lease with joining the product
is the usufructuary lease where the lease fee is
decided as a portion of the gathered product. This
portion is determined according to the local customs
if not decided with an agreement.”

8 Murat Inceoglu, Kira Hukuku. Volume 1,

9 Cevdet Yavuz, Tirk Borclar Hukuku Ozel
Hukiimler, Ed. 7, Istanbul 2009, p. 367.

13 Eren, p.453.

14 Yasemin Karabidek, Hasilat Kirasindan
Kaynaklanan Davalar ve Takipler, Master Thesis,
Selcuk University Institute of Social Sciences,
Konya 2011, p.15.

15Eren, p. 453.

16 Inceoglu, V.1, p. 26.

17 Eren, p. 453.

18 Karabidek, p. 17.

19 Tandogan, p. 2-3.

20 Alper Giimiis, Yeni 6098 Sayil Ttirk Borclar
Kanunu'na gore Kira Sozlesmesi, Ed. 2,

Istanbul 2012, p. 30.

ARTICLETTER|SUMMER 2017



A. Usufructuary Lease and Ordinary Lease

The relationship between usufructuary lease and ordi-
nary lease is stipulated in article 358 of TCO. Parties will
be subject to the provisions of ordinary lease in matters
that are not regulated by the usufructuary lease provi-
sions. However, there are differences between ordinary
lease and usufructuary lease in subject matter, authori-
ties of the lessee, obligations of the lessee deriving from
the lease and the content of the lease fee.

While the subject matter of the ordinary lease can be
any movable or immovable, the subject matter of the
usufructuary lease can be a movable, immovable, a busi-
ness or a right that outputs products. It is not possible
for rights and businesses to be the subject matter of an
ordinarylease.” In most cases, usufructuary lease shows
itself as business lease and its subject matter is immov-
able. When we look at the description given in the TCO
with regard to the ordinary lease, if the right to fructus is
given along with the right to usus regarding a thing or a
right, then usufructuary lease will be applied.*

Second point where ordinary lease and usufructuary
lease differs is the authority given to the lessee. While
only right to usus is given to the lessee in ordinary lease,
right to gather products or revenues along with the right
toususisgiven to the lessee in usufructuarylease.”» How-
ever, in certain cases, it is possible to grant fructus rights
in the ordinary lease and only usus rights in usufructu-
arylease. In such cases, the agreement may be defined as
either ordinary lease or usufructuary lease with regard
to which one of the rights of usus and fructus is implied
more and is deemed more important in the agreement.*

ancak, iiriin getiren bir taginir veya taginmaz ya da ticari
isletme yahut hak olabilir. Haklar ve ticari igletmelerin
adi kira konusu olmalar1 miimkiin degildir."® Uriin kira-
s1, genellikle bir igletme kirasi olarak karsimiza ¢ikmak-
ta ve konusu taginmazlara iligkin olmaktadir. TBK’nin
adi kiraya iligkin tanmimina bakildiginda herhangi bir
esyanin veya hakkin kullaniminin yaninda yararlanil-
masinin da birakilmasi halinde {iriin kirasindan s6z edi-
lebilecektir.>®

Adi kira ile iirtin kirasinin ayrildig: ikinci bir nokta da
kiraciya verilen yetkilere iligkindir. Adi kirada kiraciya
sadece kullanma yetkisi verilirken; {iriin kirasinda kul-
lanma yetkisinin yaninda ayrica, semere ve iiriin elde
etme yetkisi de kiraciya verilmektedir.* Ancak bazi du-
rumlarda, adi kirada semerelerden yararlanma yetkisi,
iirtin kirasinda da sadece kullanimin kiraciya birakilma-
s1s0z konusu olabilir. Béyle bir durumda, kullanma veya
semerelerden faydalanma yetkilerinin hangisinin daha
agir bastig1 ve daha 6nemli olduguna gore sozlesme adi
kira veya tiriin kirasi olarak nitelendirilebilir.?*

Yukarida s6z edilenlerden bagka, kiranin kiraciya yiikle-
digi miikellefiyet de adi kira ve iiriin kirasinda farklilik
arz etmektedir. Adi kirada kiracinin kiralanani igletme
ve kullanma yiikiimliiliigi bulunmazken, iiriin kirasin-
da kiralananin igletilmesi ve isletmeye elverisgli halde
bulundurma yiikiimliiliigii bulunmaktadir.?®

Her ne kadar, iiriin getirmeye elverisli bir egya adi kira
sozlesmesi vasitasiyla kiralanabilse de lokanta veya cay
bahcesi gibi medeni semere getirmeye elverigli tagin-
mazlarin isletme ruhsatnamesiyle birlikte ve miisteri,
personel ve ticari iglerini idame ettirdigi kisilerle olan
iligkileri devam ettirilecek sekilde isletilmesi maksadry-

104.02.2011 tarih, 27836 sayil Resmi Gazete (RG).
229.04.1926 tarih, 359 sayili RG.

3 Fikret Eren, Borclar Hukuku Ozel Hukimler,
Ankara 2016, s.453.

4 Haluk Tandogan, Borclar Hukuku Ozel Borc
iliskileri, C. 1/2, Istanbul 2008, s.3.

5 Tandogan, s.303, 306.

6 Giilay Oztiirk, Teoride ve Uygulamada Hasilat
Kirasi, Ankara 2010, s.49.

7 Anilan maddede su ifadeler yer almaktadir: “Uriin
kirasi kiraya verenin, kiraciya, tiriin veren bir seyin
veya hakkin kullaniimasini ve dirtinlerin devsirilmesini
bedel karsiliginda birakmayi tistlendigi sézlesmedir.

yerel adete gore belirlenir.”
1. Basy, Istanbul 2014, 5.24.
10 Oztiirk, s.51.

11 Oztiirk, s.52.
12 Oztiirk, s.53.

Uriine katimali kira, kira bedelinin devsirilecek
{irtindin belli bir orani olarak kararlastirildigi tirin
kirasidir. Bu oran sézlesmeyle kararlastirimamissa,

8 Murat Inceoglu, Kira Hukuku Cilt 1,

9 Cevdet Yavuz, Tiirk Borclar Hukuku Ozel
Hukiimler, 7. Basl, Istanbul 2009, s. 367.

13 Eren, s.453.

14 Yasemin Karabidek, Hasilat Kirasindan
Kaynaklanan Davalar ve Takipler, Yilksek Lisans Tezi,
Selouk Universitesi Sosyal Bilimler Enstitiist, Konya
2011, s.15.

15 Eren, 5.453.

16 Inceoglu, C.1, s. 26.

17 Eren, s.453.

18 Karabidek, s.17.

19 Tandogan, s. 2-3.

20 Alper Giimiis, Yeni 6098 Sayili Ttirk Borclar
Kanunu'na gore Kira Sozlesmesi, 2. Basl,

istanbul 2012, s. 30.
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Apart from the aforementioned, obligations of the les-
see deriving from the lease differ between ordinary lease
and usufructuary lease. While there is no obligation to
manage and use the leased in ordinary lease, in usufruc-
tuary lease there is an obligation to manage the leased
and keep the leased eligible for management.?®

Even though a thing that is viable for gathering products
may be the subject matter of an ordinary lease, in the
event that an immovable viable to gather revenue such
as a restaurant or a tea house is leased with its licenses
and client, personnel and relationships with other peo-
ple for continuing its businesses with the purpose of
being managed, usufructuary lease provisions will be
applied.?* However, if the subject matter of the lease is
a thing that the lessee has the right to usus but not the
obligation to manage and is a thing that is eligible for
gathering products, then there is no usufructuary lease.
In the event that a vegetable garden is used to produce
vegetables and gain revenues there is usufructuary
lease, but if the garden is used as a children playground
then there is ordinary lease.?

la kiraya verilmesi s6z konusu olursa, bu durumda iiriin
kirasinin varligindan soz edilir.?* Ancak belirtilmelidir
ki kiracinin sadece kullanma hakkinin bulundugu ay-
rica kiralanan igletme ylikiimliiliigii altina girmemis
oldugu fakat konusu iiriin elde etmeye elverigli sey olan
kira sozlesmeleri nezdinde artik iiriin kirasindan bah-
sedilmesi miimkiin olmayacaktir. Bir sebze bahcesinin
sebze liretmek ve gelir elde etmek amaciyla kullanilmasi
durumunda {iriin kirasi, yan sitenin ¢ocuk parki olarak
kullanmilmasi durumunda ise adi kira s6z konusudur.?

B. Uriin Kirasi ve Catil isyeri Kirasi

Uygulamada isletme kiras ile catili isyeri kiras1 ben-
zerlik gostermektedir. Bu iki hukuki miiessesenin ayirt
edilmesi, TBK'nin ¢atili igyerlerine uygulanacak olan
hiikiimlerin iiriin kiras1 hiitkiimlerine gére ¢cok daha kati
ve kiraci lehine olmasi noktasinda 6nem arz etmektedir.
Gercekten de catili igyeri hiikiimlerinin genel olarak
maksadi korunmaya muhtag olan kiraci lehine diizen-
lemeler getirerek, kira iligkisini kiraci lehine olacak ge-
kilde zorunlu bir cerceve icerisinde tutmaktir. Bu bag-
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B. Usufructuary Lease and Roofed Workplace
Lease

In practice, business lease and roofed workplace lease
are similar. Differentiating these two legal institutes
is important since the provisions of the TCO regard-
ing the roofed workplaces are much stricter and are
in more favor of the lessee when compared to the usu-
fructuary lease provisions. The general purpose of the
roofed workplace provisions is to bring forth regula-
tions that will protect the lessee that is comparatively
in need of more protection thus keeping the lease re-
lationship within a mandatory scope in favor of the
lessee. In this sense, executing an agreement that is
subject to the provisions of roofed workplace while the
intention of the parties is usufructuary lease may give
birth to certain major differences. As mentioned above
in the Court of Cassation decisions, there are certain
criteria. Before addressing these, theoretical differenc-
es between these two agreement types should be taken
into consideration.

lamda, iirtin kirasina tabi olmas istenirken c¢atil igyeri
hiikiimlerine tabi olacak sekilde bir sézlesme akdedil-
mesi, uygulamada biiyiik farkliliklar ortaya cikartabilir.
Bu hususta Yargitay’in yukarida belirtildigi tizere bir-
takim kriterleri mevcuttur. Bunlara gecilmeden 6nce,
teorik olarak bu iki sézlesme tipinin unsur farkhiliklar
tizerinde durulmalidir.

Oncelikle catil igyeri kirast ile {iriin kiras: hiikiimleri-
nin en biiyiik farkliligy, catili igsyerlerinin konusunun her
zaman musakkaf (catil1) taginmazlar olmasi gerekirken
iiriin kiras1 konusunun bagka tipte tasinmazlar, 6rnegin
iistii acik bir cay bahcesi de olabilmesidir. Aligveris mer-
kezlerindeki stant ad1 verilen, koridorlarda ve kdgelerde
bir veya birka¢ masanin ayr1 bir béliim olusturacak se-
kilde diizenlenmesi ile elde edilen ve kigilerin tanitim,
satis vb. amaclarla ticari igler yiiriittiigli alanlarin duvar
ve cat1 yapisina sahip olmamasi sebebiyle catili isyeri
kirasi tegkil edip etmeyecegi tartigmalidir. Sinirlar du-
var, ¢at1, cam vb. sabit yapilar ile belirlenmemis olan bir
alanin kiralanmasinin ¢atili igyeri kirasi hiitkiimleri nez-
dinde degerlendirilmesi, Yargitay tarafindan yeni tarihli
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Firstly, the most significant difference between the
roofed workplace and usufructuary lease provisions is
that while the subject matter of the roofed workplace
agreement should be a roofed immovable, the subject
matter of the usufructuary lease may be other types
of immovables such as a tea garden that does not have
a roof. The stand areas inside shopping malls that are
formed as separate sections in the halls and corners by
arranging one or more tables accordingly, for commer-
cial purposes such as advertisement and sales, are sub-
ject to the dispute as to whether these places, which do
not have awall and roof, are subject to roofed workplace
provisions. As stated in a new decision of the Court of
Cassation, evaluating the lease of an area whose bound-
aries are not determined via static formations such as
walls, a roof or glasses under the roofed workplace pro-
visions will not be accurate.2 However, in the event that
the majority of an immovable that is subject to the lease
is roofed, the Court of Cassation deems this immovable
as roofed workplace.?’

Roofed workplace and usufructuary lease differ in the
lease fee element as well. In roofed workplace lease, the
obligation of the lessee is mostly paying a certain fee
whereas, in usufructuary lease, the lease fee may be de-
cided as a proportion of the revenue derived from the
products. Thus, under the liberty of contract, the lease
fee in usufructuary lease agreement may be directly de-
termined as a fixed amount of money as well as a pro-
portion of the revenue. Likewise in roofed workplace
lease, it is possible to determine the lease fee as a pro-
portion of the revenue. There are no explicit Court of
Cassation decisions that define an obligation relation-
ship as usufructuary lease with regard to only this ele-
ment, whereas in doctrine it is stated that determining
such a lease type is not sufficient for applying the usu-
fructuary lease provisions.*

Another important difference is that, in order to talk
about usufructuary lease, the licenses or authorities
necessary for the management of the leased should be

bir kararinda belirtildigi tizere isabetli olmayacaktir.
Belirtmek gerekir ki kira konusu tasinmazin cogunlugu-
nun ¢atili olmasi durumundaise Yargitay bu alanin ¢atili
isyeri olarak nitelendirilebilecegi goriisiine sahiptir.?”
Catili igyeri kirasi ile iiriin kirasi, kira bedelleri husu-
sunda da ayrilmaktadir. Catil igyeri kirasinda kiracinin
borcu cogunlukla belirli bir bedelin 6denmesi olurken,
iirtin kirasinda kira bedeli elde edilen iirtinlerin bir kismi
olarak kararlagtirilabilmektedir. Dolayisiyla, s6zlesme
serbestisi cercevesinde, {irlin kiras1 s6zlesmesinde kira
bedeli, semerelerin bir kismi olarak kararlastirilabilecegi
gibi dogrudan belirli bir miktar para olarak da kararlasti-
rilabilir. Aym sekilde, bir ¢atili igyeri kirasinda da kiraci-
nin elde edecegi gelirin bir kisminin kiraya verene 6den-
mesi kararlagtirilabilir. Bu hususta Yargitay’in acik bir
sekilde, salt bu unsura iligkin olarak borg iligkisini dog-
rudan iiriin kirasi olarak tanimladig bir 6rnek bulun-
mamakla beraber, doktrinde de sadece bu tarz bir kira
tipinin belirlenmis olmasinin, {iriin kiras1 hiikiimlerinin
uygulanmas i¢in yeterli olmayacag: savunulmaktadir.®

Onemli bagka bir farksa, iiriin kirasindan soz edilebil-
mesiicin kira s6zlesmesi ile kiraya veren tarafindan ki-
raclya, kiraya verilen geyin igletilmesi i¢in gerekli ruh-
satlar1 saglanmis veya buna istinaden gerekli yetkilerin
verilmis olmasinin aranmasidir. Bunlarin bulunmadig:
durumlarda, anilan borg¢ iligkisinin {iirin kiras1 kap-
saminda degerlendirilemeyecegi Yargitay tarafindan
sabit bir uygulama halini almigtir.* Yargitay 6. Hukuk
Dairesi, 17.3.2011 tarihli 2010/13367 E. ve 2011/3210
K. sayili kararinda “Hasilat kirasindan s6z edilebilmest
icin, hasilat getiren bir taginir ya da tasinmaz mal, ticari
isletme, ya da hakkin, kira iligkisinin konusunu olustur-
mast, burastnin demirbaglart ve igletme ruhsatlart ile
kiraya verilmesi gerekir” demek suretiyle, bu hususta
ozellikle isletme ruhsatlarinin kiraya veren tarafindan
kiraciya saglanmasi gerekliligi tizerinde durmustur.

Yargitay 6. Hukuk Dairesi 29.01.2008 tarihli
2007/12356 E. ve 2008/631 K. sayil1 bagka bir kararin-
da “.. ticari bir igletmeye konu olmasi ve igletme hakki

21Tandogan, p. 6.
22 Tandogan, p. 7.
23 Tandogan, p.7.
24 Tandogan, p. /.

V1, Istanbul 2008, p. 314
26 Inceoglu, V. 2, p.23.

25 Alper Giimiis, Borclar Hukuku Ozel Hikamler.

27 Court of Cassation 12th CC, dated 27.01.1970,

28 Oztiirk, p. 66.

29 Court of Cassation 6th CC, 1.6.2010, 2010/5140 E,
2010/6524 K; Court of Cassation 6th CC, 17.03.2011,
2010/13367 E, 2011/3210 K.

numbered E.1969/11950, K.1970/836.
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given to the lessee by the lessor with the agreement. It is
a fix application by the Court of Cassation that the obli-
gation relationship shall not be deemed as usufructuary
lease in cases where these elements are absent.? In the
decision of the 6th Civil Chamber of the Court of Cassa-
tion dated 17.03.2011 and numbered 2010/13367 E. and
2011/3210 K., it is emphasized that especially the man-
agement licenses should be given to the lessee by the les-
sor by stating “in order to talk about usufiuctuary lease,
the subject matter of the lease relationship should consist
of a movable or immovable thing that outputs products, a
business or a right and these should be leased with the in-
ventory and management licenses.”

In another decision of the 6% Civil Chamber of the
Court of Cassation dated 06.02.2008 and numbered
2007/15968 E. and 2008/1248 K., it is resolved that the
right to manage should be leased as well in order to be
subject to the provisions of usufructuary lease by stat-
ing “... is required to be subject to a business enterprise
and be leased with the right to manage.” Moreover, in the
decision of the 6" Civil Chamber of the Court of Cas-
sation dated 12.02.2008 and numbered 2007/13669 E.
and 2008/1289 K. it is stated “... it is understood that the
right to use a proportion of the area for which (he/she)
has acquired the licence to manage a marble quarry has
been transferred to the defendant company... it should be
accepted that, pursuant to the specifications of the immov-
able and the purpose of the agreement, there is no agree-
ment for transferring the management license but a rela-
tionship of usufructuary lease between the parties.”

If the lessor does not include the inventory and/or im-
movable of the leased in the subject matter of the agree-
ment and if the lessee will procure the necessary inven-
tory for the management by him/herself or as the 6"
Civil Chamber of the Court of Cassation stated in its
decision dated 17.03.2011 and numbered 2010/13367 E.
and 2011/3210 K., if the case is that “the lessee will pro-
vide the cars and the personnel working at the stop, a sepa-
rate section will be made for carwash, the open and closed

ile birlikte kiralanmig bulunmast gerekir” diyerek, iirtin
kirasi hiikiimlerine tabi olunmasinda igletme hakkinin
da kiralanmig olmasi gerektigini hiikiim altina almis-
tir. Ayrica bu hususta Yargitay 6. Hukuk Dairesi’nin
12.02.2008 tarihli2007/13669 E. ve 2008/1289 K. sa-
yili kararinda belirtildigi iizere “... mermer ocagu islet-
mek lizere ruhsat aldigi sahanin bir kisminin kullanim
hakkimin davalt girkete devredildigi anlasilmaktadir...
sézlesme konusu tasinmazin niteligi ve sézlesmenin
amacina gére, taraflar arasinda isletme ruhsatinin devri
s6zlesmesinin degil hasilat kirast iliskisinin bulundugu-
nun kabulii gerekir.”

Kiralayan, eger kiraya verdigi seyin isletme demirbas-
larini ve/veya taginmazlarim kira konusu yapmazsa ve
kiraci, isletmesini saglamak adina gerekli olan demir-
baglar1 kendisi temin edecekse veya Yargitay 6. Hukuk
Dairesi’nin 17.03.2011 tarihli 2010/13367 E ve 2011/3210
K sayili kararinda belirttigi {izere “kiract tarafindan du-
rakta calisacak arag ve elemanlarin temin edilecegi, oto
ytkama icin ayri bir béliimiin yapilacagi, acik ve kapalt
otoparkinda sozlesme uyarmnca kiraya verildigi” seklinde
bir durumun var olmast karsisinda, yine ayni kararda be-
lirtildigi tizere “demirbag devri soz konusu olmadigu, islet-
me ruhsati ile birlikte kiralanmadigu... bu halde taraflar
arasindaki kira iliskisinin hasilat kirast olmadiginin ka-
bulii” s6z konusu olacaktir.

V. SONUC

Urtin kirasi, TBK’min 357, maddeleri ve devaminda dii-
zenlenmis olmakla birlikte uygulama alam acgisindan
benzerlik gosterdigi diger kira tiplerinden ayrilmasi
elzem olan bir kira tipidir. Ozellikle medeni semere ge-
tirisi baglaminda degerlendirilen igletme kirasi, uygula-
mada catil igyeri kirasi ile sikca karsilagtirildigindan bu
noktada kanundaki kriterlerin yam sira Yargitay’in so-
mut olay degerlendirmelerinde dikkat ettigi farkliliklar
iizerinde durulmasi énem arz etmektedir. Her sekilde,
iiriin kiras: sézlesmesi kurmak isteyen taraflarin 6nce-
likle kanuni unsurlara dikkat etmesi, iradelerinin tiriin

21Tandogan, s. 6.
22 Tandogan, s. 7.
23 Tandogan, s. 7.
24 Tandogan, s.7.

C.1, Istanbul 2008, s. 314.

K.1970/836.

25 Alper Giimiis, Borclar Hukuku (Ozel Hikiimler

26 inceoglu, C. 2, 1. Basi, Istanbul 2014, 5.23.
27 Yargitay 12. HD, T.27.01.1970, E.1969/11950,

28 Oztiirk, s.66.

29 Yargitay 6. HD, 1.6.2010, 2010/5140 E, 2010/6524
K; Yargitay 6. HD, 17.03.2011, 2010/13367 E,
2011/3210 K.
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auto park is leased under the agreement” then, as stated in
the same decision, “it should be accepted that the relation-
ship between the parties is not usufructuary lease since
the transfer of inventory does not occur and the business is
not leased with its management license.”

V. CONCLUSION

Usufructuary lease is stipulated in Article 357 and the
following articles of TCO and is a lease type that is re-
quired to be separated from other lease types that are
similar to it with respect to the area of application. It is
important to elaborate on the differences within the law
along with the differences that Court of Cassation evalu-
ations express, since in practice, roofed workplace lease
is confused with the business lease which is evaluated
especially with regard to civil products. In any case, it is
crucial for the parties who wish to enter into a usufruc-
tuary lease agreement to, at first, pay attention to the le-
gal elements, to express as much as possible within the
agreement that their intention is towards usufructuary
lease and, when there is a case of business lease, to make
sure that the management license and other approvals
are included in the subject matter of the lease in order
to benefit from the usufructuary lease provisions at the
stage of any future legal proceeding. B
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