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ABSTRACT

In this study, the difference between the “prej-
udicial question” stipulated under Article 165
of Code of Civil Procedure numbered 6100
(“CCP”)! and preliminary issues, as well as
the practice of making the criminal case ver-
dicts prejudicial question in a civil law case,
have been analyzed. In terms of the practice
of this issue, the exercise of prejudicial ques-
tion has been discussed pursuant to the dis-
cretion of court as well as the Court of Cassa-
tion practice.
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OZET

Bu calismada 6100 sayili Hukuk Muhakemeleri
Kanunu'nun (“6100 sayih Kanun”) 165. mad-
desinde dtizenlenen “bekletici sorun” kavramiile
benzer nitelikte olan “6n sorun” kavrami arasin-
daki ayrim ve 6zel olarak, bekletici sorun kuru-
munun uygulanmasinda, ceza mahkemesinde
gorilmekte olan bir davanin, hukuk mahkemesi
tarafindan bekletici sorun yapilmasi meselesi
Uzerinde durulmustur. S6z konusu uygulama
bakimindan, hukuk hakiminin takdir yetkisi ve
takdir yetkisinin kullanimi ile Yargitay uygulama-
si da dikkate alinarak, bekletici sorun kurumu-
nun nasil kullanimasi gerektigi tartisiimistir.

ANAHTAR KELIMELER: Bekletici sorun,
hukuk muhakemesi, ceza yarglamasi, hukuk
yargllamasi, HMK m.165, 6n sorun, davalar
arasi baglanti
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I. INTRODUCTION

HE CONCEPT OF PREJUDICIAL QUESTION HAS BEEN
literally stipulated under Article 165 of CCP
for the first time. Although the circumstances
which arise during the course of trial and pre-
vent the adjudication properly as “casus” in
abolished Code of Civil Code numbered 1086

(“Law No. 1086”)> were mentioned, no legislation re-
garding the prejudicial question has been stipulated in
CCP. Although the concept of prejudicial question was
not stipulated in Law No. 1086, it has been accepted by
the doctrine and the Court of Cassation and exercised
accordingly. During this period, various terms were used
synonymously with the prejudicial question by the doc-
trine and the Court of Cassation. While it had caused use
of various and contradicting terms, with CCP, stipula-
tion of prejudicial question created a consensus on the
terminology.

The prejudicial question has been considered a legal is-
sue which should be evaluated and resolved in terms of
incident qualification. If resolution of a case depends on
the result of another case, in other words, if it is required
to await the decision to be rendered by another court in
order to solve the case at hand, then the mentioned cir-
cumstance creates a prejudicial question. In the event
that the court of first instance determines mentioned
circumstance; the court might decide to suspend the
trial until the end of the other court’s trial. This study
primarily explains the matter of prejudicial question
in detail and then focuses on the problem whether the
criminal case verdicts should be made as prejudicial
question for civil law cases.

Il. THE CONCEPT OF PREJUDICIAL QUESTION
A. In General

Generally, prejudicial question is explained in compari-
son with preliminary issue. In fact, prejudicial ques-
tion occurs when an issue which can be examined as a
preliminary issue becomes another case’s subject. In a
broad sense, term of preliminary issue covers the term
of prejudicial question.® Even though there is a connec-
tion, prejudicial question arises when the disputes shall
be resolved in separate courts and the outcome of one
affects another. It is convenient to say for prejudicial
question that a suspension of a dispute’s solution of a
court which prevents the resolution until the connected

1. GiRIS

EKLETiCi SORUN KAVRAMI, TAM ANLAMIYLA iLK

kez, 6100 sayil1 Kanun’un 165. maddesinde

kendisine diizenleme bulmugtur. Daha 6nce

ylriirlitkte olan 1086 sayili Hukuk Usulii

Muhakemeleri Kanunu'nda (“1086 sayi-

I Kanun”)? “hadise” olarak nitelendirilen,
davanin goriilmesi sirasinda ortaya ¢ikan ve ¢oziimlen-
memesi durumunda davanin sthhatli olarak sonuca bag-
lanmasina mani nitelikteki durumlardan bahsedilmigse
de, 6100 sayili Kanun'da diizenlendigi sekilde bekletici
sorun diizenlemesine yer verilmemistir. 1086 sayil1 Ka-
nun doneminde bekletici mesele kavrami, her ne kadar
Kanun'un diizenlemesinde kendisine yer bulamamig
olsada, doktrin ve Yargitay ictihatlariile kabul edilmekte
ve uygulamasi bu dogrultuda gerceklestirilebilmekteydi.
Bu dénemde, gerek doktrinde gerekse Yargitay ictihat-
larinda, bekletici sorun ile aym1 anlama gelen bagka ifa-
deler kullanilmaktaydi. Bu durum bir¢ok farkli tanimin
kullanilmasina ve kavram kirliligine sebebiyet vermekte
iken, 6100 sayil1 Kanun ile birlikte, bekletici sorun kav-
rami getirilmigs ve kavram biitiinl{igii saglanmigtir.

Bekletici sorun kurumu, hadise vasfi icerisinde deger-
lendirilmesi gereken ve bu vasfa 6zgii olarak ¢oziimlen-
mesi gereken hukuksal bir sorun olarak degerlendiril-
mistir. Somut bir davada, eger s6z konusu bu davanin
coziimlenmesi bagka bir davanin neticesine bagh ise,
yani asil davanin ¢éziimlenebilmesi icin éncelikle bas-
ka bir mahkemede goriilen yargilamanin sonuclanmasi
gereklilik arz ediyorsa, s6z konusu durum bir bekleti-
ci sorundur. Boyle bir durumun varliginin asil davaya
bakmakla gorevli mahkeme tarafindan tespit edilmesi
halinde, diger mahkemedeki yargilamanin sonucunun
beklenilmesine karar verilebilecektir. Bu caligmada,
oncelikle bekletici sorun meselesi detaylariyla aciklan-
makta ve daha sonra 6zel olarak, ceza yargilamasinin
hukuk yargilamasinda bekletici sorun yapilip yapilma-
masl meselesi iizerine yogunlagilmaktadir.

Il. BEKLETICi SORUN KAVRAMI

A. Genel Olarak

Genellikle bekletici sorun, 6én sorun ile karsilagtirila-
rak anlatilmaktadir. Aslinda bekletici sorun, bir davada
6n sorun olarak incelenecek bir olayin, bagka bir dava-
nin konusu haline getirilmesi durumlarinda kargimiza
cikmaktadir. Genis anlamda 6n sorun terimi, bekletici
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dispute is solved by another court or authority.* In the
Article 165 of CCP, the prejudicial question stipulated
as: “A trial may be suspended until the end of another trial
or decision of administrative authority in the event of that
decision of the trial depends on the other court decision or
decision of administrative authority partially or wholly.”
Prejudicial question may be facultative or essential in
different situations. As a principle, a court is not obliged
to await another court’s decision as prejudicial ques-
tion except in some circumstances forced by law herein
below. Therefore, it could be declared that a civil court
judge is free to decide on prejudicial question except for
circumstances of essential prejudicial question.

sorunu da icerir.® Fakat aralarinda baglanti olmasina
ragmen, ayr1 ayr1 mahkemelerde goriilmesi gereken ve

birinin sonucunun digerinin sonucu bakimindan be-
lirleyici olacak oldugu durumlarda bekletici sorun so6z
konusudur. Bekletici sorunu, bir mahkemenin veya ma-
kamin goérevi icerisinde kalan ve aralarinda baglanti ol-
mas1 nedeniyle diger bir mahkemenin ¢6zmekte oldugu
uyusmazligin sonucunu da engelleyen sorunlarin gérev-
li mahkeme veya makam tarafindan ¢oziimlenmesine
kadar, diger mahkemede goriilmekte olan uyusmazl-
gin coziimiiniin ertelenmesi* geklinde tanimlamak
miimkiindiir. 6100 sayili Kanun’un 165. maddesinde
diizenlenen bekletici sorun kavrami, bahsi gecen mad-
de metninde; “Bir davada hiikiim verilebilmesi, baska bir
davaya, idari makamin tespitine yahut dava konusuyla
ilgili bir hukuki iliskinin mevcut olup olmadigina kismen
veya tamamen bagl ise mahkemece o davanin sonuglan-
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B. Circumstances of Essential Prejudicial
Question

Obligation of suspension as prejudicial question arises
merely in circumstances stipulated in law, otherwise
the judge shall decide on suspension to make another
court’s decision as prejudicial question by analyzing the
case at hand. The judge shall examine whether the con-
ditions of prejudicial question are occurred. If so, the
judge may decide on the occurrence of prejudicial ques-
tion. Exceptions of this principle are circumstance of
essential prejudicial question is explained herein below.

1. Constitutional Court Decisions as Prejudicial
Question

In atrial, in case that the applicable legislation is alleged
to be unconstitutional and the competent court decides
the allegation is serious, the court may take the trial to
the Constitutional Court with the unconstitutionality

masina veya idari makamin kararina kadar yargilama
bekletilebilir.” seklinde ifade edilmistir. Bekletici sorun
bazi durumlarda ihtiyari oldugu gibi baz1 durumlarda da
zorunluluk arz etmektedir. Kanunun zorunlu gordiigii
agagida aciklanacak olan bazi haller diginda, kural ola-
rak bir mahkemenin, goriilmekte olan bagka bir mah-
kemenin sonucunu bekletici sorun yapma zorunlulugu
yoktur. Bunedenle, zaruri bekletici sorun halleri diginda
hukuk mahkemesi hakiminin, bekletici sorun karari ve-
rip vermemekte serbest oldugu sdylenebilecektir.

B. Zaruri Bekletici Sorun Halleri

Bekletici sorun yapma zorunlulugu ancak kanunda sa-
yilan hallerde giindeme gelecek olup, bunlarin digindaki
durumlarda hakim, somut olayin sartlarina gére yorum
yapacak ve bagka mahkeme huzurunda gériilen davanin
bekletici mesele sartlarini tasiyip tasimadigina karar
verecektir. Hakim bekletici sorunun sartlarinin meveut
olup olmadig1 yoniinde bir inceleme yapacak ve sartla-
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allegations. In this case, decision of the Constitutional
Court shall be regarded as a prejudicial question by the
competent court as per Article 152 of Turkish Consti-
tution. The competent court shall decide on the merits
of the case at hand if the Constitutional Court does not
render a decision in five months period.? The mentioned
circumstance arises as one of the essential prejudicial
question situations legislated by law.

2. Court of Jurisdictional Dispute Decisions as
Prejudicial Question

Both civil court and administrative court shall not con-
tinue to trial until the Court of Jurisdictional Dispute
rendersits final verdict regarding the competence which
is a matter of public order as per mentioned in doctrine
as, “In case that judicial remedy dispute is raised between
civil court and administrative court, the civil court’s trail
shall be suspended as prejudicial question until decision
of the Court of Jurisdictional Dispute regarding the mat-
ter of competent; this means decision of the Court of Ju-
risdictional Dispute is suspended as prejudicial question.
The court continues to the trail in the event of that the
Court of Jurisdictional Dispute does not decide the final
verdict within six months.”®

3. Suspension by Enforcement Court as
Prejudicial Question

In the Article 68 of Bankruptcy and Enforcement Law
numbered 2004, the time that should be granted by
enforcement court to the debtor in order to initiate a
lawsuit for the determination of heritage in debt is men-
tioned. In the event of that the debtor files a lawsuit in
order to determine the heritage in debt, the court which
is authorized for annulment of objection must sus-
pend the lawsuit due to a prejudicial question.® In other
words, the court grants time to one of the parties to initi-
ate a lawsuit before a competent court and suspends the
case at hand due to a prejudicial question.

4. Arbitrators Decisions as Prejudicial Question

In an arbitration case, the arbitrator grants time to one
of the parties regarding some matters demanded by
the party in order to file a determination case before
the court. The arbitrator must suspend the case due to
a prejudicial question, in the case that the party files a
determination case in due time. The time can be grant-
ed by the arbitrator for; claim of forgery which should

rin olustuguna kanaat getirmesi halinde, bekletici sorun
karari tesis edebilecektir. Bu kuralin istisnasimi olustu-
ran ve zaruri bekletici sorun yapilacagr kanunda 6zel
olarak belirtilen haller agagida aciklanmigtir.

1. Anayasa Mahkemesi Kararinin Beklenmesi
Yargilama esnasinda, uygulanacak hukuk kuralinin
Anayasa’ya aykir1 oldugunun iddia edilmesi ve o davaya
bakmakla goérevli mahkemenin de bu iddiay1 ciddi ola-
rak nitelendirmesi halinde, mahkeme s6z konusu dii-
zenlemeyi Anayasa’ya aykirilik iddiasi ile Anayasa Mah-
kemesine tagiyabilecektir. Bu halde Anayasa'min 152.
maddesi uyarinca mahkeme, Anayasa Mahkemesinin
kararimi bekletici sorun yapacaktir. Anayasa Mahkemesi
konu hakkinda bes ay icerisinde karar vermezse mah-
keme, mevcut kurallara gére uyusmazhig ¢éziime bag-
layacaktir.® Bahsedilen bu durum, yasal diizenleme ile
getirilmis, zaruri bekletici sorun hallerinden biri olarak
karsimiza ¢cikmaktadir.

2. Uyusmazlik Mahkemesi Kararinin Bekletici
sorun yapilmasi

Doktrinde, “hukuk mahkemesi ile idari mahkeme arasin-
da olumlu gérev (yargiyolu) uyusmazligi ctkmast halinde
hukuk mahkemesi, gorev konusunda Uyusmazlik Mahke-
mesince bir karar verilinceye kadar davanin gériilmesini
gert bwrakir; yani Uyusmazlik Mahkemesi'nin kararmi
bekletici sorun yapar. Mahkeme, alt1 ay i¢inde Uyusmaz-
lik Mahkemesinin karart gelmezse, davayt gérmeye de-
vam eder.”® seklinde ifade edildigi iizere, iki farkh yarg:
kolu arasindaki uyusmazhga iligkin goriilecek yargila-
mada, iki yarg: koluna tabi mahkeme de kamu diizenin-
den olan goreve iligkin uyusmazlik mahkemesi karari
tesis edilmeden yargilamaya devam edemeyecektir.

3. icra Mahkemesinin Bekletici Sorun Yapmasi

2004 sayil Icra ve iflas Kanunuwnun (“2004 sayih Ka-
nun”)’ 68. maddesinde, icra mahkemesinin bor¢luya,
terekenin borca batik oldugunun tespiti i¢cin dava agma-
s1 icin vermesi gereken siireden bahsedilmektedir. S6z
konusu siire icerisinde, bor¢lu terekenin borca batik ol-
dugunun tespiti icin dava agarsa, itirazin kesin kaldiril-
masi ile gorevli mahkeme, bu davanin sonucu bekletici
sorun yapmak zorundadir.® Yani mahkeme, kendi gérev
alanina girmeyen somut bir olayin tespiti icin taraflar-
dan birine gérevli mahkemede dava a¢masi igin siire
vermekte ve siiresi icinde acilan bu dava mahkemeden
gelecek olan tespit kararini bekletici sorun yapacaktir.
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be raised before civil courts of criminal courts and the
objection regarding the competence of arbitrator. If the
aforementioned claims are not raised by a lawsuit, the
arbitrator must grant time to file a lawsuit and await the
result of the lawsuit as a prejudicial question.

C. Non-Obligatory Prejudicial Question

In principle, the power of discretion to await the out-
come of another court’s trial as a prejudicial question
belongs to the judge in civil court. Aforementioned cir-
cumstances constitute exceptions. In doctrine, matter
of non-obligatory prejudicial question is examined in
two different ways; suspension a pending lawsuit due to
a prejudicial question and suspension an intended law-
suit due to a prejudicial question.’ Itis focused herein on
that suspension of a pending case as prejudicial question
and especially focused on suspension of a pending case
before a criminal court in civil court cases.

In regard to the pending cases, the court may await an-
other civil court, criminal court or administrative court
decision as prejudicial question if both cases are con-
nected. “It is required to suspend a case in another case as
prejudicial questions that the cases must be pending before
different courts, the cases must be related and, the matter
of pending case must effect the decision of suspended case.
In other words the decision of pending case must be quali-
fied to affect the suspended case’s result.”*° As mentioned
in the Court of Cassation decision, it is required to sus-
pend a case in another case as prejudicial question; the
cases must be pending before different courts. In the
event of that the cases pending before same court or the
cases joined by request, the Court examine the case af-
fecting to the other case as a preliminary issue and shall
not suspend the trial. The second condition to decide

4. Hakemlerin Bekletici Sorun Yapma
Zorunlulugu

Hakem huzurunda goériilmekte olan bir davada, taraf-
lardan birisinin ileri siirecegi bazi hususlar bakimindan
hakem, taraflara iddiasi hakkinda mahkemede tespit
davas1 acmak {izere siire verir. Siiresi icerisinde davanin
acilmasi halinde hakem, bu davanin sonucunu bekletici
sorun yapmak zorundadir. Hakem tarafindan siire veri-
lebilecek iddialar; ceza veya hukuk mahkemesi nezdin-
de ileri siiriilmesi gereken sahtelik iddias1 ve goriilen
davanin hakemin gorevine girmedigi iddiasidir. Bahse-
dilen bu iddialar ile bir dava acilms ise, hakem bu dava-
larin sonucunu bekletici mesele yapacaktir. Eger dava
acilmamus ve iddialar sadece hakem huzurunda ileri sii-
rillmiis ise, hakem bu konuda mahkemede dava acilmasi
icin siire vermek ve acilan davanin sonucunu bekletici
sorun yapmak zorundadir.

C. Zorunlu Olmayan Bekletici Sorun

Genel kural, hukuk mahkemesinin gormekte oldugu bir
davada, bagka bir mahkemede goriilen veya goriilecek
olan davanin bekletici mesele yapilip yapilmamasinin
takdirinin hakime ait olmasidir. Yukarida sayilan haller
istisna tegkil etmektedir. Thtiyari bekletici sorun mese-
lesi doktrinde, goriilmekte olan davanin bekletici sorun
yapilmasi ve acilacak olan davanin bekletici sorun ya-
pilmasi seklinde ikili bir ayrim yapilmak suretiyle ince-
lenmektedir.’ I§bu makalenin konusu geregi tarafimiz-
ca sadece, goriilmekte olan bir davanin bekletici sorun
yapilmasi iizerinde durulacak ve 6zel olarak, ceza mah-
kemesinde goriilmekte olan bir davanin hukuk mahke-
mesinde bekletici mesele yapilmasi incelenecektir.

Gorilmekte olan davalar bakimindan mahkeme, ara-

1Official Gazette (0G) dated 04.02.2011

numbered 27836.

2 0G dated 02-03-04.07.1927 numbered
622-623-624.

3 Baki Kuru/ Ramazan Arslan/ Ejder Yilmaz,
Medeni Usul Hukuku, V.11, Ed. 20, Ankara 2009, p.497.
4 Hakan Pekcanitez, “Bekletici Sorun (Mesele-i
Mustehire)”, Ege Universitesi Hukuk Fakaltesi Dergisi,
V1, N.1-4, Izmir 1980, pp.249-275, p.252. http://hukuk.
deu.edu.tr/fakultemiz/hukuk-fakultesi-dergisi/yil-1-
sayi-1/ (Last access: 26.04.2017)

5 Turkish Constitution Art. 152/Ill. “If the court is

not convinced of the seriousness of the claim of
unconstitutionality, such a claim together with

the main judgment shall be decided upon by the
competent authority of appeal.”

6 Kuru/ Arslan/ Yilmaz, p.500.

7 0G dated 19.06.1932 numbered 2128.

8 Ibrahim Asik, Medeni Usul Hukukunda Bekletici
Sorun, V.1/1, Ankara 2012, p.119.

9 Kuru/ Arslan/ Yilmaz, p.501.

10 22th Civil Chamber of the Court of Cassation (CC),
decision dated 23.05.2016 numbered E.2015/21451,
K.2016/14735.

11 Kuru/ Arslan/ Yilmaz, p.502.

12 0G dated 04.11.2011 numbered 27836.

13 TCO Article 74 “The judge does not depend to
legislations of criminal law to decide negligence of
defacer or existing of ability to distinguish as well
the judge does not depend to sentence of acquittal
of criminal court. Decision of criminal judge as
regards evaluation of negligence and determination
of damage is not binding to civil court judge as well. In
the same manner, the decision regarding evaluation
of negligence and determination of damage does not
depend on civil court judge.”

ARTICLETTER|SUMMER 2017



on a prejudicial question is the existence of a relation
between the cases. The relation for suspension as preju-
dicial question should be interpreted in a narrow per-
spective than relation for joinder of cases, even though
determination of this relation is framework of judicial
discretion (discretion of judge)." In this case, the criteria
to be considered; in the event that the suspended case
may not be concluded before the pending case and deci-
sions of the cases affect each other. If these conditions
occur, a case shall suspend another case as prejudicial
question. Judge of the competent court may decide to
suspend as prejudicial question in case aforementioned
conditions are met.

lil. MAKING CRIMINAL COURT DECISIONS A
PREJUDICIAL QUESTION IN CIVIL COURT CASES

Article 74 of Turkish Code of Obligation numbered 6098
(“TCO”)* instructs the suspension of a case pending
before criminal court as a prejudicial question in civil
court cases. In Article, it is stipulated as, “The judge
does not depend to legislations of criminal law to decide
negligence of defacer or existing of ability to distinguish
as well the judge does not depend to sentence of acquittal
of criminal court. Decision of criminal judge as regards
evaluation of negligence and determination of damage is
not binding to civil court judge as well.”*® It may be as-
serted that as per this provision, the judge of a civil court
isnotbound with a decision of criminal court. As per this
provision of TCO, independence is granted to civil court
judges against criminal court.

The granted independence to civil court judge cannot be
unconditional. Indeed, the civil court judge is bounded
with an imprisonment sentence of a criminal court.*
Aside from this rule, the civil court judge may suspend

larinda baglanti bulunmas: halinde, bagka bir hukuk
mahkemesinin, ceza mahkemesinin ya da idare mahke-
mesinin kararini bekletici mesele olarak yapabilecektir.
“Derdest olan bir davanin sonu¢lanmasinin bagka bir
davada bekletici sorun yapilabilmesi i¢in bekletici mese-
le yapilacak davanin baska bir mahkemede goriilmekte
olmasi, iki dava arasinda baglanti bulunmast ve diger
davada kesin olarak karara baglanacak olan hukuki ilis-
kinin, kismen veya tamamen bekletilerek davaya etkili
olmast bagka bir ifadeyle diger dava hakkinda verilecek
hiikmdiin bekletilerek davada verilecek hiikmii etkileyecek
nitelikte olmast gerekir.”*° Bir davanin bagka bir davada
bekletici sorun yapilabilmesi i¢in, Yargitay ictihadin-
da da belirtildigi iizere, davalarin farkli mahkemelerde
goriilmesi gerekmektedir. Davalarin ayn1 mahkemede
goriilmesi veya talep edilerek birlestirilmeleri halinde,
mahkeme bu davalari olsa olsa bir 6n sorun olarak ele
alacak ve 6nce ¢oziimlenmesi gereken davayi ¢céziimle-
yerek yargilamaya ara vermeyecektir. Bekletici sorun
karar1 verilebilmesi i¢in gereken ikinci sart ise, bekle-
yecek dava ile beklenecek dava arasinda baglanti bu-
lunmasidir. Bu baglantinin tespiti hakimin takdirinde
olmasina karsin, bekletici sorun karari verebilmek icin
aranan baglanti, davalarin birlestirilmesinde aranan
baglantiya nazaran daha dar yorumlanmalidir. Burada
esas alinmasi gereken kriterler, davalardan birinin so-
nuclanmamasi halinde, digerinin de sonu¢lanmasinin
miimkiin goziikkmemesi ve davalardan biri hakkinda
verilecek kararin, digerini etkileyecek nitelikte bulun-
masidir. Bu gartlarin varligi halinde iki dava arasinda
baglanti varsayilir ve biri digeri icin bekletici sorun ya-
pilir.! Yargilama yapmakla gorevli mahkemenin hakimi
oniine gelen olayda, yukarida belirttigimiz sartlarin
mevcut olduguna kanaat getirdigi takdirde, bekletici
sorun karari verebilecektir.

104.02.2011 tarih, 27836 sayili Resmi Gazete (RG).
202-03-04.07.1927 tarih, 622-623-624 sayili RG.

3 Baki Kuru/ Ramazan Arslan/ Ejder Yilmaz, Medeni
Usul Hukuku, C.1/1, 20. Basi, Ankara 2009, s.497.

4 Hakan Pekcanitez, “Bekletici Sorun (Mesele-i
Mustehire)”, Ege Universitesi Hukuk Fakiltesi Dergisi,
C.1,S.1-4, [zmir 1980, 5.249-275, 5.252. https//hukuk.
deu.edu.tr/fakultemiz/hukuk-fakultesi-dergisi/yil-1-
sayi-1/ (Son erisim: 26.04.2017)

5T.C. Anayasasi m.152/Ill. “Anayasa Mahkemesi,

isin kendisine gelisinden baslamak tizere bes ay
icinde kararini verir ve aciklar. Bu siire icinde karar

buna uymak zorundadir.”

verilmezse mahkeme davay! yurirlikteki kanun
hiikiimlerine gére sonuclandirir. Ancak,
Anayasa Mahkemesinin karari, esas hakkindaki
karar kesinlesinceye kadar gelirse, mahkeme

6 Kuru/ Arslan/ Yilmaz, s.500.

719.06.1932 tarih, 2128 sayili RG.

8 Ibrahim Asik, Medeni Usul Hukukunda Bekletici
Sorun, Ankara 2012, s.119.

9 Kuru/ Arslan/ Yilmaz, s.501.

10 Yargitay 22. Hukuk Dairesi (HD), T. 23.05.2016,
E.2015/21451, K.2016/14735 sayili karar.

11 Kuru/ Arslan/ Yilmaz, s.502.

12 04.11.2011 tarih, 27836 sayili RG.

13 6098 sayil Kanun m.74 “Hakim, zarar verenin
kusurunun olup olmadig, ayirt etme giiciiniin bulunup
bulunmadigr hakkinda karar verirken, ceza hukukunun
sorumlulukla ilgili hitkiimleriyle bagh olmadigi gibi,
ceza hakimi tarafindan verilen beraat karariyla da
bagli degildir. Ayni sekilde, ceza hakiminin kusurun
degerlendirilmesine ve zararin belirlenmesine iliskin
karari da, hukuk hakimini baglamaz.”
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the trial pending before a criminal court as prejudicial.
Broad judicial discretion is provided to judge of civil
court and this judicial discretion is tried to be directed
by the decisions of Court of Cassation According to the
Court of Cassation practice; the trial of civil court should
continue in the event that civil court is ahead of crimi-
nal court in examining procedure. If not, the civil court
should suspend to criminal court as prejudicial ques-
tions pursuant to practice of the Court of Cassation.”
Aforementioned practice applies frequently especially
with regard to the cases requiring to determine the for-
gery of deeds. In the event that the deed is subjected to
a criminal case; the civil court shall suspend its trial and
await the criminal case result due to a prejudicial ques-
tion providing that the examining procedure of criminal
court is being ahead than examining procedure of civil
court. According to the Court of Cassation, civil court
should suspend its trial and await criminal case regard-
ing a deed drafted against parties’ intention.’s In the
same manner, in the event that a person is destitute of
aright end of a criminal case; civil court should suspend
the criminal case as prejudicial question. For instance,
in a heritage case pending before civil court should be
suspended due to the criminal case themed the part of
the heritage case is tried as suspected of murder of de-
ceased since the suspected may lose the right on herit-
age as per Article 578 of Turkish Civil Code (“TCC”).”

The main reason of the Court of Cassation’s opinion is
that the criminal court has broader opportunities than
the civil court to find the truth. Hence, the criminal trial
procedure in comparison with the civil trial procedure,
the criminal trial is applicable for reaching the truth
considering the option of evidence submission at every
stage in criminal trial. It is stated that in the trial system
based by CCP isinadequate to reach the truth because of
extension of claim and defense interdiction. Otherwise,
rule of proving by deed is legislated in CCP.*® This legisla-
tion may be considered as an obstacle to reach the truth.
Civil court judge depends on the evidences submitted by
the parties pursuant to principle of preparation of case
by parties (Art. 25 of the Law numbered 6100) unless a
special obligation of ex officio examination charged by
law. It means, the verdict is rendered by examining the
evidences submitted by the parties.” In this case, an ob-
ligation charged to a civil court judge is noted. The judge
may not consider the facts which are not submitted by
parties and moreover act reminiscently.®® As it is seen,
civil court must consider the evidences only submit-
ted by the parties. The civil court may not examine on

lil. CEZA MAHKEME_SiNDE G(")RU_LEN DAVANIN
HUKUK MAHKEMESINDE BEKLETICI SORUN
YAPILMASI

Hukuk mahkemesinin, ceza mahkemesinde goriilen bir
davay1 bekletici mesele yapmasi konusunda, 6098 say1-
1 Tirk Borclar Kanunu'nun' 74. maddesi yol gosterici
niteliktedir. Madde metninde, “Hdkim, zarar verenin
kusurunun olup olmadigi, ayirt etme giiciiniin bulunup
bulunmadigr hakkinda karar verirken, ceza hukukunun
sorumlulukla ilgili hiikiimleriyle bagli olmadigt gibi, ceza
hakimi tarafindan verilen beraat karariyla da bagl degil-
dir. Ayni gekilde, ceza hakiminin kusurun degerlendiril-
mesine ve zararin belirlenmesine iligkin karart da, hukuk
hakimini baglamaz.”" seklindeki diizenleme mevcuttur.
Bu diizenleme uyarinca, hukuk mahkemesi hakiminin
ceza mahkemesi karariyla bagli olmadig1 sonucuna va-
rilabilecektir. 6098 sayil1 Kanun’un bu diizenlemesi ile,
hukuk hakimine ceza mahkemesi kargisinda bir serbest-
lik taninmugtir.

Hukuk hakimine taninan bu bagimsizligi mutlak bir
bagimsizlik olarak ele almamak gerekmektedir. Nite-
kim hukuk hakimi, ceza hakimi tarafindan tesis edilen
mahktmiyet hitkmii ile bagh olacaktir.** Bu husus digin-
da genel kurala uygun olarak hukuk mahkemesi hakimi,
gerekli gordiigii takdirde ceza davasini bekletici sorun
olarak kabul edebilecektir. Bu noktada hukuk hakimine
taninmisg genis bir takdir yetkisi bulunmakta olup, Yar-
gitay ictihatlari ile bu serbestlie yon verilmeye caligil-
maktadir. Yargitay uygulamasi, tahkikat asamasinda
hukuk mahkemesinin ceza mahkemesinden dahailerde
olmasi halinde, yargilamaya devam edilmesi; ceza mah-
kemesinin tahkikat agamasinda daha ileri bir agamada
olmas1 halinde ise, ceza mahkemesinde goriilmekte
olan davanin hukuk mahkemesinde goriilen dava ba-
kimindan bekletici sorun yapilmasina karar verilmesi
gerektigi yoniindedir.”® S6z konusu uygulama o6zellikle,
senedin sahteligine iligkin tespitin gerekli oldugu dava-
lar bakiminda siklikla uygulanmaktadir. Senedin sahte-
liginin ceza yargilamasina da konu olmasi halinde, ceza
mahkemesi tahkikat agamasi olarak hukuk mahkemesi-
nin ilerisinde ise, hukuk mahkemesi ceza mahkemesin-
de goriilen davay: bekletici sorun yapacaktir. Yargitay’a
gore, dava konusu belgenin taraflarin iradesine aykiri
olarak doldurulup doldurulmadigr hususunda, hukuk
mahkemesinin ceza mahkemesi tarafindan goriilen
davay1 bekletici sorun yapmaldir.'® Ayn: sekilde, ceza
mahkemesinde goriilen bir dava neticesinde, bir kim-
se bir haktan mahrum kalacaksa, o hakka iligkin hukuk
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evidences submitted by the parties. In cases which may
lead to irreversible forfeiture, it is required that civil
court should suspend its trial and await the criminal
court decision as prejudicial question since the criminal
courtis in a more appropriate position to reach truth.

IV. CONCLUSION

As explained above in detail, although preliminary issue
contain prejudicial question in a broad sense, significant
differences occurs between them in the strict sense.
Preliminary issue may be described as a casus which
should be solved prior to a decision. On the other hand,
prejudicial question may be described as a suspension of
the trial and await another court’s decision considering
the fact that another court is competent to handle the
resolution of a dispute. These two different conditions
must be present at the same time to apply the prejudi-
cial question; the case to be suspended must be pending
before another court and the cases must be related. But
the relation between the cases should not be consid-

A d

mahkemesi 6niinde goriilen dava bakimindan ceza da-
vasinin bekletici sorun olarak kabul edilmesi gerekmek-
tedir. Ornek vermek gerekirse, hukuk mahkemesinde
goriilen bir miras davasinda, murisin O6ldiiriilmesine
karigtig1 iddia edilen davacinin, ceza yargilamasi netice-
sinde suclu bulunmasi halinde, miras birakandan kendi-
sine kalacak olan mallar tizerindeki haklarini 4721 sayil
Tiirk Medeni Kanunu'nun (“4721 sayili Kanun”)" 578.
maddesi uyarinca kaybedecek oldugundan, hukuk mah-
kemesinin ceza yargilamasini bekletici sorun yapmasi
gerekecektir.

Yargitay’in bu goriiste olmasinin temel sebebi, ceza
mahkemesinin hakikate ulasma konusunda aragtirma
bakimindan daha genis imkanlarinin bulunuyor olma-
sidir. Nitekim ceza yargilamasi ve hukuk yargilamasi
karsilastirildifinda ceza yargilamasi, her asamada de-
lil sunulabilecegi de nazara alindiginda, somut gercege
ulagilmas1 konusunda, hukuk yargilamasina gére daha
elveriglidir. 6100 sayii Kanun'un esas aldig1 yargilama
sisteminde, yargilamanmin belli agamalarindan sonra
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ered as broad as the relation required to joinder of ac-
tions. Civil court judge is not bounded by the decision of
a criminal court judge according to general legislation
of TCO. However, this independence does not occur in
terms of imprisonment sentence of criminal court. Civil
court judge may decide independently to suspend its
trial due to a criminal case as prejudicial question. The
Court of Cassation has established some criteria to the
demarcation of the independence of civil court judge.
As mentioned above, the Court of Cassation has the
opinion that the imprisonment sentences are binding

iddia ve savunmanin genisletilmesi yasag1 olmasi ha-
sebiyle, somut gercege ulasilmasi konusunda yetersiz
kaldig1 belirtilmektedir. Bunun disinda yine 6100 sayil
Kanun’da kesin delil ile ispat kurali diizenlenmistir."® Bu
diizenleme de, hukuk yargilamasinda somut gerceklige
ulagilmas1 yoniinden bir engel olarak kabul edilebilecek-
tir. Medeni hukuk yargilamasindan hakim olan “taraflar-
ca getirilme ilkesi” (6100 sayili Kanun m.25) geregince
hakim, kanunda 6zel olarak kendisine re’sen aragtirma
gorevi yiiklenmedikge taraflarin getirdigi deliller ile bag-
L1 kalacaktir. Yani somut gercegi aragtirma yoluna gider-

14 Assembly of Civil Chambers of the Court of
Cassation, decision dated 06.03.2013, numbered
E.2012/4-800, K.2013/322..

15 1 CC, decision dated 07.05.2015, numbered
E.2014/22658, K.2015/6827.

1613 CC, decision dated 12.05.2016, numbered
E.2015/8432, K.2016/13037.

17 0G dated 08.12.2001, numbered 24607.

18 CCP Article 200 “It is required to proof with

material evidence that a legal transaction amounting
over TRY 2.500,00 fulfilled to originate, forfeiture,
conveyance, modified, renewal, postponement,
confession and retirement of a right. Although
amount of the legal transactions decrease below
TRY 2.500,00 by fulfilment or remission, this legal
transactions may not proof without deed.

(2) In circumstances requiring to proof by deed,
witnesses may be heard by remind legislation in
firstarticle.”

19 Halil Kilig, Aciklamali - Ictihatl HMK, V. 1,
Ankara 2011, p.723.

20 CCP Article 25/ “Judge may not consider or act
reminiscently anything or any facts which are not
submitted by parties.”
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on civil courts. Other circumstances, especially for dis-
putes regarding the forgery of deeds, dominant view is
that the civil court should suspend its trial and await the
criminal case providing that criminal trial procedure is
ahead from civil court trial procedure. However, accord-
ing to another opinion of the Court of Cassation is that
in the case of the possibility of occurrence of a serious
forfeiture, civil court should suspend its trial and await
the criminal case result as prejudicial question since the
criminal court has more sufficient opportunities than
civil court to reach the truth. m

ken kural olarak taraflarin sundugu deliller iizerinde
bir inceleme yaparak karar tesis edecektir.’” Bu hususta
hukuk mahkemesi hakimine yiiklenmis bir yiikiimliilitk
s6z konusudur. Hakim taraflarin sdyledikleri disindaki
vakialar1 dikkate alamayacak ve hatta onlara hatirlatici
davraniglarda dahi bulunamayacaktir. Goriildiigii iizere,
hukuk mahkemesi taraflarin temin ettigi deliller ile yeti-
necek olup, bunun disinda bir inceleme yapmayacaktir.
Bu sebeple geri doniilmez hak kayiplarina sebebiyet ve-
rebilecek durumlarda hukuk mahkemesinin, ceza mah-
kemesinin somut gerceklie ulasma konusunda daha

140 Yargitay Hukuk Genel Kurulu, T.06.03.2013,
E.2012/4-800, K.2013/322 sayil karar.

15 Yargitay 1. HD, T.07.05.2015, E.2014/22658,
K.2015/6827 sayili karar.

16 Yargitay 13. HD, T.12.05.2016, E.2015/8432,
K.2016/13037 sayili karar.

17 08.12.2001 tarih, 24607 sayili RG.

18 6100 sayili Kanun m.200 “Bir hakkin dogumu,
dstiriilmesi, devri, degistirilmesi, yenilenmesi,

ispat olunamaz.

ertelenmesi, ikrari ve itfasi amaciyla yapilan hukuki
islemlerin, yapildiklari zamanki miktar veya degerleri
ikibinbesyiiz Tiirk Lirasini gectigi takdirde senetle ispat
olunmasi gerekir. Bu hukuki islemlerin miktar veya
degeri 6deme veya borctan kurtarma gibi bir nedenle
ikibinbesyiiz Tiirk Lirasindan asag diisse bile senetsiz

(2) Bumadde uyarinca senetle ispati gereken
hususlarda birinci fikradaki diizenleme hatirlatilarak

karsi tarafin acik muvafakati halinde tanik dinlenebilir.”
19 Halil Kilig, Aciklamali - Igtihath HMK, Cilt 1, Ankara
2011, 5.723.

20 6100 sayil Kanun m.25/1 “Kanunda 6ngdrilen
istisnalar disinda, hakim, iki taraftan birinin
soylemedigi seyi veya vakialari kendiliginden dikkate
alamaz ve onlari hatirlatabilecek davranislarda dahi
bulunamaz.”
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elverisli bir pozisyonda olmasi sebebiyle, ceza mahke-
mesinde goriilen yargilama hakkinda tesis edilecek ka-
rarin bekletici sorun yapilmasi gerekmektedir.

IV. SONUC

Yukarida detaylari ile izah edildigi {izere, 6n sorun genis
anlamda bekletici sorunu kapsamasina ragmen, dar an-
lamada bakildiginda aralarinda belirgin farklar oldugu
goriilecektir. On sorun dar anlamda, mahkemenin ka-
rar vermeden once ¢oziimlemesi gereken hadise olarak
nitelenebilecektir. Bekletici sorun ise, mahkemenin
karar verebilmesi icin mutlaka sonuclanmasi gereken
bir hususun bagka bir mahkemenin gorev alaninda ol-
masi sebebiyle, o mahkeme tarafindan verilecek kararin
beklenmesi ve bu karar gore sonuca varilmasi olarak
tamimlanabilecektir. Bekletici sorun kurumunun uy-
gulanabilmesi icin iki sartin ayni1 anda mevcut olmasi
gerekmektedir. Bunlar, hakkinda bekletici sorun karari
verilecek olan davanin bagka bir mahkemede goriilmesi
ve iki dava arasinda baglanti olmasidir. Fakat buradaki
baglanti, davanin birlestirilmesi kurumunun uygulana-
bilmesi icin gereken baglant: kadar genis degerlendi-
rilmemelidir. 6098 sayili Kanun’un genel diizenlemesi
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