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Porttoy Tazminati

ABSTRACT

The exclusive distributorship contract, whichis
not explicitly regulated under the Turkish legis-
lation, is commonly used in practice. In accord-
ance with the definitions in the doctrine and
the decisions of the Court of Appeals, the ex-
clusive distributorship contract is a sui generis
contract whereby the exclusive distributor un-
dertakes to increase the sales and the supplier
undertakes not to sell the goods subject to the
contract to other exclusive distributors within
the area assigned to the exclusive distributor.
The customer portfolio acquired by the exclu-
sive distributor as a result of his/her activities
during the term of the exclusive distributorship
contract, is transferred to the supplier upon
termination of the contractual relationship.
Accordingly, the supplier continues to benefit
from such customer portfolio created by the
exclusive distributor. This situation leads to a
justifiable compensation claim with respect
to the exclusive distributor. Such compensa-
tion, which the exclusive distributor may claim
from the supplier as a result of the fact that
the supplier will continue to benefit from the
customer portfolio created by the efforts of

OZET

Turk Hukuku mevzuatinda acikca diizenlenmis
olmayan tek saticilik sdzlesmeleri, uygulamada
yayginlkla kullanimaktadir. Doktrin ve Yargitay
kararlarindaki tanmlamalara gore tek satici-
ik sdzlesmesi, saglayicinin s6zlesmeye konu
mallari tek saticlya ayrilmis olan bélgedeki bir
baska tek saticiya satmamayi, diger yandan,
tek saticinin da srim arttirma cabasinda bu-
lunmayi taahhit ettigi bir sui generis stzlesme
taradar. Tek saticilk sézlesmesi stiresi boyun-
ca tek saticinin faaliyetleri neticesinde edinmis
oldugu musteri cevresi, stzlesme iliskisinin
sona ermesiyle saglayiclya devredilmektedir.
Boylece saglayici, tek saticl tarafindan olustu-
rulan bu musteri cevresinden ekonomik men-
faat saglamaya devam etmektedir. Bu durum,
tek saticl acisindan hakli bir tazminat talebini
ortaya clkarmaktadir. Tek saticinin emegi ile
olusturdugu musteri cevresinden, sdzlesme-
nin sona ermesiyle birlikte saglayicinin yarar-
lanmaya devam etmesi neticesinde, tek satici-
nin saglayicidan talep edebilecegi bu tazminat
“portfoy tazminat’” olarak adlandiriimaktadir.
Tek saticinin hangi sartlarda portfoy tazminati
talep edebilecegi 6102 Sayil Turk Ticaret Ka-
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the exclusive distributor after the termination
of the contract, is called “portfolio compensa-
tion”. The conditions under which the exclusive
distributor may claim portfolio compensation
are regulated in the Turkish Commercial Code
Art. 122. In addition to these conditions regu-
lated under the law, the exclusive distributor-
ship contract should have been terminated by
the exclusive distributor with justifiable cause
or by the supplier without a justifiable cause.
Therewith, since the provisions regarding the
agency contracts are applied to the exclusive
distributorship contracts by analogy, statute
of limitations for the portfolio compensation
shall be determined in accordance with the
provisions regarding the agency contract

KEYWORDS: Exclusive distributorship
contract, sui generis, portfolio compensation,

equity

I. INTRODUCTION

HE PORTFOLIO COMPENSATION HAS BEEN REGULAT-
ed under the Insurance Law No. 5684" before
the entry into force of the Turkish Commer-
cial Code No. 6102 (“T'CC”).2 Besides, the
portfolio compensation is recognized by the
doctrine and the precedent decisions of the

Court of Appeals.®

Although the exclusive distributorship contract, which
is a basis of the portfolio compensation, is not specifi-
cally regulated under the Turkish legislation, the exclu-
sive distributorship contract is a type of contract which
has emerged in practice stem from the economic needs
in the market and the freedom of contract principle.
According to the exclusive distributorship contract en-
tered into by and between the exclusive distributor and
the supplier, the exclusive distributor undertakes to pur-
chase the pre-determined or determinable goods from
the supplier and to carry out the activities necessary to
increase the sales of the goods. On the other hand, the
supplier enters into an obligation to deliver the goods
to the exclusive distributor and to provide a monopoly
right to the exclusive distributor within the territory of
the contract*

nunu md.122de duzenlenmektedir. Kanunda
dtzenlenmis bu kosullarin yani sira, tek satici-
ik sdzlesmesinin, tek satici tarafindan hakli se-
beple veya saglayici tarafindan haksiz olarak
sona erdirilmis olmasi gerekmektedir. Bununla
birlikte, tek saticilk stzlesmelerine acentelik
sozlesmesine iliskin hukimler kiyasen uygu-
lanmakta oldugundan, portfoy tazminatinda
zamanasimi hususu, acentelik sdzlesmesine
iliskin huktmlere gore belirlenecektir.

ANAHTAR KELIMELER: Tek saticilk
stzlesmesi, sui generis, portfdy tazminati,
hakkaniyet

1. GiRIS

ORTFOY TAZMINATI, 6102 SAYILI TURK TiCARET KA-

nunu (“TTK”)! ‘nin yiiriirliige girmesinden

daha 6nce mevzuatta 5684 sayili Sigortacilik

Kanunu® tahtinda diizenlenmigtir. Bunun

yani sira, portfoy tazminati hem doktrinde

hem de Yargitay’in yerlesik ictihatlarinda ka-
bul gérmiis bir husustur.?

Portfdy tazminatinin dayanak noktasindan biri olan tek
saticihik sozlesmesi, Tiirk Hukuku mevzuatinda 6zel
olarak diizenlenmemekle birlikte, piyasadaki ekonomik
ihtiyaclar neticesinde ve sézlesme serbestisi ilkesinden
hareketle uygulamada ortaya ¢ikmigs olan bir sézlesme
tiirtidiir. Tek satic1 ve saglayic1 arasinda akdedilen tek
saticilik sdzlesmesi uyarinca, tek satici1 énceden belir-
lenmis veya belirlenebilir mallar1 saglayicidan satin al-
may1 ve bu mallarin siiriimiinii artirmak i¢in gereken fa-
aliyetlerde bulunmay taahhiit etmektedir. Ote yandan,
saglayici da tek saticiya mal teslim etme ve sézlesme
bolgesinde tek saticiya bir tekel hakk: saglama yiikiimii
altina girmektedir.*

Makalemiz kapsaminda, tek saticilik soézlesmesinin
unsurlar1 ve hukuki niteligi ele alinacak olup, bu so6z-
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The elements and the legal characteristic of the exclu-
sive distributorship contract shall be analyzed within
the scope of our article. The portfolio compensation,
which can be requested by the exclusive distributor
from the supplier in case the customer environment
created by the exclusive distributor is transferred to the
supplier upon termination of the contract, and the con-
ditions which should be met in order to claim such com-
pensation, as regulated under Art. 122 of the TCC shall
be demonstrated in our article.

In order for the exclusive distributor to claim portfolio
compensation, which is also referred to as “claim for
equalization” or “customer compensation” in the legis-
lation and in the doctrine,’ the conditions of significant
benefit, loss of pay and conformity with equity should
be met. In addition to this, the exclusive distributorship
contract should have been terminated by the exclusive
distributor with justifiable cause or by the supplier with-
out a justifiable cause.

lesmenin sona ermesiyle birlikte tek satic1 tarafindan
olusturulan miisteri ¢evresinin saglayiciya devredilmesi
halinde tek satic1 tarafindan saglayicidan talep edebile-
cek portfoy tazminat1 kavrami ve TTK md. 122 altinda
diizenlenen, bu tazminatin talep edilebilme kogullar:
incelenecektir.

Mevzuatta ve doktrinde “denklestirme istemi” veya
“miisteri tazminat1” olarak da isimlendirilen® portfoy
tazminatinin tek satici tarafindan talep edilebilmesi i¢in
o6nemli menfaat, {icret kayb1 ve hakkaniyete uygunluk
kriterlerinin saglanmasi gerekmektedir. Buna ek olarak,
tek saticilik s6zlesmesinin tek satici tarafindan hakl se-
beple veya saglayici tarafindan haksiz olarak sona erdi-
rilmis olmasi gerekmektedir.

Il. TEK SATICILIK SOZLESMESI

Yukarida da belirtildigi iizere Tiirk Hukuk mevzuatin-
da diizenlenmis bir sézlesme tiirii olmayan tek saticiik
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Il. EXCLUSIVE DISTRIBUTORSHIP CONTRACT

As stated above, the exclusive distributorship contract,
which is not regulated under the Turkish legislation, is
defined by the doctrine and the decisions of the Court of
Appeals as follows:

“The exclusive distributorship contract is a framework
and continuous agreement, which regulates the legal re-
lationship between a producer and an exclusive distribu-
tor so that the producer undertakes to send the products
wholly or partially only to the exclusive distributor to sell
them with monopoly rights in a particular geographic re-
gion, and in return the exclusive distributor undertakes to
sell the products subject to the contract on its own behalf
and engage in activities in order to increase the sales.”®

In this context, in accordance with the exclusive distrib-
utorship contract the exclusive distributor undertakes

sozlesmesi, doktrinde ve Yargitay kararlarinda su sekil-
de tammmlanmaktadir:

“Tek saticilik s6zlesmesi, yapimct ile tek satict arasindaki
hukuki iligktyi diizenleyen cerceve niteliginde, stirekli 6yle
bir sézlesmedir ki, bununla yapumct, mamullerin tamamai-
niveya bir kismini belirli bir cografi bolgede inhisar sahibi
olarak satmak tizere sadece tek satictya géndermeyi, buna
karsilik tek satici da, s6zlesme konusu mallart kendi adi-
na ve kendi hesabina satarak mallarin stirtimiinii artur-
mak i¢in faaliyette bulunmak ytikiimliiliigiinii iistlenir.”®

Bubaglamda, tek saticilik sézlesmesi uyarinca, tek satici
onceden belirlenmig veya belirlenebilir mallar: saglayi-
cidan satin almay1 ve bu mallarin stiriimiinii artirmak
icin gereken faaliyetlerde bulunmay1 taahhiit etmekte-
dir. Ote yandan, saglayic1 da tek saticiya mal teslim etme
ve sozlesme bolgesinde tek saticiya bir tekel hakk sagla-
ma yiikiimii altina girmektedir.”
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to purchase the pre-determined or determinable goods
from the supplier and undertakes to operate necessary
activities in order to increase the sales of the goods. On
the other hand, the supplier undertakes to deliver the
goods and to provide a monopoly right to the exclusive
distributor within the territory of the contract.”

As can be understood from this definition mentioned in
the doctrine and in the Court of Appeals decisions, ex-
clusive distributorship contracts constitute two differ-
ent pairs of performance. The first pair of performance
is that the supplier gives the exclusive distributor the
exclusive right to sell the goods subject to the contract
in the subject matter territory, while the exclusive dis-
tributor increases and develops the sales of the goods
in the territory of the contract.® The second pair of per-
formance is that the supplier undertakes to deliver the
goods to the distributor, and in return, the exclusive
distributor undertakes to accept the goods and to pay
the price of the goods subject to the contract.® As can be
observed, the exclusive distributorship contract com-
prises of two separate pairs of performance that have
not been partially regulated in the legislation. Because
of its mentioned characteristics, the exclusive distribu-
torship contract is considered among the nameless and
sui generis (unique characteristic) contracts.’

Like every distribution contract, the exclusive distribu-
torship contract is a contract that forms a continuous
debt." Bestowing the exclusive right to sell the goods
in the territory to the exclusive distributor, the inabil-
ity of the supplier to directly sell goods in the territory
of the contract and to send goods to the other sellers in
the territory of the contract other than the exclusive dis-
tributor are the essential elements of a the exclusive dis-
tributorship contract.”? In addition, it is also one of the
elements forming a basis for the exclusive distributor-
ship contract that the exclusive distributor undertakes
to buy the goods to be sold in the territory of this con-
tract from the supplier and sell the goods to its own cus-
tomers on its own behalf and all the risks belong to the
exclusive distributor.”® Thus, unlike other independent
sellers, the exclusive distributor becomes a part of the
distribution network of the supplier, with whom it has
entered a continuous debt relationship.

Another element that enables the exclusive distributor
to integrate into the distribution network of the supplier
is that the exclusive distributorship contract is a frame-
work contract that contains the rules that have to be fol-

Doktrin ve Yargitay kararlarinda yer alan bu tanimdan

da anlagilacag iizere, tek saticilik sézlesmeleri iki ayr1
edim ¢iftinden meydana gelmektedir. Bu edim ciftlerin-
den ilki, saglayicinin tek saticiya sdzlesmeye konu bol-
gede s6zlesmeye konu mallar1 miinhasiran satig hakkini
vermesi, buna kargilik tek saticinin da sézlesmeye konu
bélgede mallarin siiriimiinii arttirip gelistirmesidir.®
Edim ciftlerinden ikincisi ise, saglayicinin mallar: sa-
ticiya teslim etmeyi {istlenmesi ve buna kargsilik tek sa-
ticinin da s6zlesmeye konu mallar: teslim alip bedelini
6demeyi iistlenmesidir.’ Goriildiigi {izere, tek saticilik
sozlesmesi, kanunda kismen diizenlenmeyen iki ayr
edim ciftinden meydana gelmektedir. Bu yapis1 nedeni
ile tek saticilik s6zlesmesinin, isimsiz sozlesmelerden
sui generis (kendine 6zgii yapisi olan) nitelikteki s6zles-
melerden oldugu kabul edilmektedir.!

Her dagitim s6zlesmesi gibi, tek saticilik sézlesmesi de
siirekli bor¢ doguran bir sézlesmedir." Saglayicinin, tek
saticinin sozlesme bolgesinde, dogrudan mal satama-
masl, s6zlesme bolgesinde bulunan tek satici disindaki
diger saticilara mal gonderememesi, yani tek saticiya
sozlesme bolgesinde miinhasir satis hakk: tanimasi, tek
saticiik sbzlesmesinin temel unsurlarindandir.*®* Bu-
nunla birlikte, tek saticinin bu sézlesme bolgesinde sa-
tisini {istlendigi mallar1 kendi adina ve hesabina ve tiim
riskleri kendisine ait olmak iizere iireticiden satin alip,
kendi miisterilerine satmasi da, tek saticilik sdzlesme-
sine esas olusturan unsurlardan biridir.”* Béylelikle tek
satici, diger bagimsiz saticilardan farkl olarak, siirekli
bir borg iligkisi icerisine girmis oldugu saglayicinin da-
g1itim aginin bir parcasi haline gelmis olur.

Tek saticinin, saglayicinin dagitim agiyla biitlinlesme-
sini saglayan bir diger unsur ise, tek saticilik sdzlesme-
sinin, taraflarin mallarin dagitiminda uymasi gereken
kurallarin diizenlendigi bir cerceve sézlesme niteligi
tasimasidir.* Bu baglamda, acik¢a kararlagtirilmig ol-
masa da, sozlesmeden kendiliginden dogacak olan bir
diger husus da, tek saticinin sézlesme konusu mallarin
dagitimini ve siiriimiinii artirmayi tistlenmesidir.”® Zira
dagitimin ve siiriimiin artmasi, hem tek saticinin hem de
saglayicinin menfaatine hizmet edecektir.

Taraflar arasinda tek saticilik sézlesmesinden dogan
herhangi bir uyugsmazhk séz konusu oldugu takdirde,
oncelikle taraflarin sézlesme tahtinda diizenlenmis ira-
delerine bakilacak, boyle bir diizenleme s6z konusu de-
gil ise, bu durumda kiyas yoluna bagvurulacaktir. Diger
birifade ile, bu sézlesmenin karsilikl iki tarafa borg yiik-
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lowed by the parties in the distribution of the goods."* In
this context, even if it is not explicitly agreed, another
issue that will arise spontaneously from the contract is
that the exclusive distributor undertakes to increase the
distribution and sales of the goods subject to the con-
tract.”® This is because the increase in distribution and
sales will serve the interests of both the exclusive dis-
tributor and the supplier.

In case any dispute arises between the parties, resulting
from the exclusive distributorship contract, firstly the
intentions of the parties which are set out in the contract
will be assessed, and if such arrangement is not provid-
ed, then the comparison method shall be applied to the
dispute. In other words, framework nature of this con-
tract which has a synallagmatic characteristic and which
creates a continuous debt relationship will be assessed.
Moreover, the similarities between some elements of
the exclusive distributor contract and the elements of
sales, agency and ordinary partnership contracts will be
assessed and it will be possible to reach the rules of law
which will be applied with the method of comparison.'s

At this point, we would like to point out that taking
into account the legal and economic benefits that the
parties have acquired the legal relationship between a
supplier and the exclusive distributor in an exclusive
distributorship contract has similarities with an agency
agreement."” In this context, it is also possible that the
provisions governing the internal relationship between

leyen, siirekli bir borg iligkisi doguran ¢erceve sézlesme
niteligi degerlendirilecektir. Ek olarak, bazi tek saticilik
sozlesmesinin unsurlarinin satig, acentelik ve adi ortak-
lik sodzlesmelerinin unsurlar ile tasidigi benzerlikler
degerlendirilecek ve kiyas yolu ile uygulanacak hukuk
kurallarina ulasmak miimkiin olacaktir.'

Bu noktada belirtmek isteriz ki, tek saticilik s6zlesme-
sinde saglayici ile tek satici arasindaki hukuki iligki, ta-
raflarin elde ettikleri hukuki ve ekonomik yararlar géz
oniinde bulunduruldugunda, acentelik sézlesmesi ile
benzerlik tagimaktadir.” Bu baglamda acente ile miivek-
kili arasindaki i¢ iligkiyi diizenleyen hiikiimlerin, uygun
diistiigii 6l¢iide tek saticl ile saglayici arasindaki huku-
ki iligkiye de kiyas yolu ile uygulanmasi miimkiindiir.®
Nitekim acentelik s6zlesmesinin sona ermesi halinde
uygulanabilecek olan denklestirme istemini diizenleyen
madde, TTK md. 122 olup, ilgili maddenin 5. fikrasinda
“Bu hiikiim, hakkaniyete aykirt diismedikce, tek saticilik
ile benzeri diger tekel hakk: veren stirekli sozlesme iligki-
lerinin sona ermesi hdlinde de uygulanir.” denilmektedir.
Bu baglamda, tek saticilik s6zlesmelerinde, esasinda bir
denklestirme istemi olan portfdy tazminat1 hususunda
TTK md.122/5 hiikmii uygulama alami bulacaktir.
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the agency and the client may also apply to the legal rela-
tions between the exclusive distributor and the supplier
with the method of comparison, to the extent that these
provisions fall within the scope of the agreement.’® As a
matter of fact, Article 122 of the TCC is the article that
regulates the equalization claim, which can be applied in
the event of termination of the agency agreement, and
itis set forth in paragraph 5 of the relevant article, “This
provision shall also apply to the termination of the contin-
uous contractual relations which grants a monopoly right
such as the exclusive distributorship and so forth, unless it
is inequitable”. In this context, in exclusive distributor-
ship contracts, the provision of Article 122/5 of the TCC
shall be applied in respect of portfolio compensation,
which is in fact an equalization claim.

lil. CONCEPT OF PORTFOLIO COMPENSATION
AND CONDITIONS TO BECOME ENTITLED TO
PORTFOLIO COMPENSATION

A. Portfolio Compensation

The term “portfolio” in the concept of the portfolio com-
pensation, is used in the meaning of customer portfolio
which was acquired by the exclusive distributor as a
result of its activities. As long as the contract executed
between the exclusive distributor and the supplier re-
mains valid, both the exclusive distributor and the sup-
plier benefits from this customer portfolio which was
acquired by the exclusive distributor. However, upon

lil. PORTFOY TA;MiNATI KAVRAMI VE
PORTFOY TAZMINATINA HAK
KAZANABILME KOSULLARI

A. Portféy Tazminati

Portfoy tazminat1 kavraminda yer alan “portfoy” keli-
mesi, tek saticinin faaliyetleri neticesinde edinmis oldu-
gu “miisteri cevresi” anlaminda kullamilmaktadir. Tek
satic1 ve saglayic arasinda akdedilen tek saticilik s6z-
lesmesi devam ettigi siirece, hem tek satic1 hem de sag-
layicy, tek satici tarafindan olusturulan bu miisteri ¢ev-
resinden ekonomik menfaat saglamaktadirlar. Bununla
birlikte, tek saticilik sdzlesmesinin sona ermesiyle, tek
saticinin olusturdugu miisteri cevresi saglayiciya devre-
dilecek olup, saglayic1 herhangi bir emek harcamaksizin
sahip oldugu bu miisteri cevresinden kazang saglamaya
devam edecektir.”” Tek saticinin saglayiciya yapmis ol-
dugu bu kazandirmanin karsihiginin denklestirilmesi
diisiincesi ile portfdy tazminat1 ortaya ¢cikmistir.?® Bu
baglamda TTK md.122/1 uyarinca;

* Saglayici tek saticinin buldugu yeni miigteriler sa-
yesinde, sozlesme iligkisinin sona ermesinden son-
ra da 6nemli menfaatler elde ediyorsa,

* Tek satici, s6zlesme iligkisinin sona ermesinin so-
nucu olarak, onun tarafindan isletmeye kazandiril-
mig miisterilerle yapilmig veya kisa bir siire i¢inde
yapilacak olan isler sebebiyle sézlesme iligkisi de-
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gerekmez. Dagitim iliskilerinin farkli seviyelerinde
olan saticilarin da, yapimei olmamalarina ragmen tek
saticilik s6zlesmesinin tarafi olmalar mimkindir. Bu
nedenle tanimdaki “yapime1” ifadesi yerine, doktrinde
“saglayicl” ifadesinin kullanildig gériilmektedir.

7 Cemile Demir Gokyayla, Milletlerarasi Ozel
Hukukta Tek Saticilik Sozlesmeleri, Seckin Yayincilik,
Ankara, 2013, s. 30.

8 Demir Gokyayla, s. 30.

9Age.

10 A.ge.s. 30-31., Isgiizar, s. 36., Toksoz s. 13-14.
11Poroy/ Yasaman, s. 280.

12 Toksoz s. 22-25. Demir Gokyayla's. 8-9.

Yargitay H.G.K., T. 23.11.2011, E. 2011/11-552,

K. 2011/686. Yargitay 19. H.D. T. 05.03.2002, E.
2001/4568, K. 2002/1473. Yargitay 19. H.D. T.
11.10.2001, E. 2001/2685, K. 2001/6382. Ek olarak,
Prof. Dr. Haluk Teoman, tekel hakkina bagli olmaksizin,
saglayicinin sozlesme iliskisi sona ermesinde

sonra 6nemli menfaat elde etmesi ve hakkaniyet
uygun olmas! halinde portfoy tazminatinin talep
edilebilecegini belirtmistir. Bkz. Prof. Dr.

Haluk Teoman, Yasayan Ticaret Hukuku,

Hukuki Miitalaalar, Kitap 15: 2012-2013,

Vedat Kitapcilik, Istanbul, 2014, s. 46.

13 Demir Gokyayla, s. 24.

14 Tokséz s. 20-21.

15A.g.e. s. 21-22. Demir Gokyayla, s. 28.

16 Demir Gokyayla, s. 31.

17A.g.e.,s.32

18 Demir Gokyayla, s. 34. Tokstz, s. 16. Yargitay 11.
H.D. T.15.01.1992, E. 1990/1959, K. 1992/96
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termination of the exclusive distributorship contract,
the customer portfolio acquired by the exclusive distrib-
utors will be transferred to the supplier and the supplier
will continue to carry interests from this customer port-
folio which he has had without any efforts.”” Portfolio
compensation has arisen from the idea of equalization
of the earnings of the supplier through the exclusive dis-
tributor.?° In this regard, as per Article 122/1 of the TCC;

¢ In case that the supplier will continue to gain sig-
nificant benefits from the new customers that the
exclusive distributor provided even after the termi-
nation of the contract,

¢ In case that the contract is terminated and the ex-
clusive distributor loses the right to claim remuner-
ation the exclusive distributor would have obtained,
if the contractual relationship had continued, due
to the businesses done or to be done with the cus-
tomers that were contributed to the organization by
the exclusive distributor,

¢ Where the compensation claim is equitable by
taking into consideration of the characteristics and
conditions of the concrete case,

the exclusive distributor is entitled to claim a compat-
ible amount of compensation from the supplier within
one year from the date of termination of the contract on
condition that the contract is terminated in such a way
which enables the exclusive distributor to claim com-
pensation pursuant to Article 122/3 of the TCC. At this
point, it should be stated that, all the above mentioned
conditions should be met in order for the exclusive dis-
tributor to claim portfolio compensation from the sup-
plier.* These conditions will be comprehensively exam-
ined below.

B. Conditions to Become Entitled to Portfolio
Compensation

1. Supplier to Gain Significant Benefit

The first condition which needs to be met in order for
the exclusive distributor to claim portfolio compensa-
tion is that the supplier should continue to gain signifi-
cant benefit from the business relationships established
by the exclusive distributor even after the termination
of the contract.?” Supplier’s benefit from this situation
is the profit it will be making in the future.* This ben-

vam etmis olsaydi elde edecegi licret isteme hakkini
kaybediyorsa ve

» Somut olayin 6zellik ve sartlar1 degerlendirildigin-
de, 6denmesi hakkaniyete uygun diisiiyorsa,

tek saticy, sozlesmenin TTK madde 122/3 uyarinca port-
{6y tazminati talebine hak kazandiracak sekilde sona er-
mesi kosuluyla birlikte, sézlesmenin sona ermesinden
itibaren bir y1l icinde saglayicidan uygun bir tazminat
isteyebilecektir. Bu noktada belirtmek isteriz ki, tek sa-
ticinin saglayicidan portfdy tazminati talebinde buluna-
bilmesi icin yukarida sayilan tiim kogullarin birlikte ger-
ceklesmesi gerekmektedir.”! Bu kosullar agagida detayh
olarak incelenecektir.

B. Portféy Tazminatina Hak Kazanabilme Kosul-
lan

1. Saglayicinin Onemli Menfaat Elde Etmesi

Tek saticinin portfdy tazminati talebinde bulunabilme-
si icin gerceklesmesi gereken ilk kosul, saglayicinin tek
saticinin kurmus oldugu ticari iligkilerden, s6zlesmenin
sona ermesinden sonra da 6nemli bir menfaat elde et-
meye devam ediyor olmasidir.?* Saglayicinin buradaki
menfaati, gelecekteki karidir.?® Saglayici, tek satici tara-
findan yaratilan miisteri cevresinden, s6zlesme bittik-
ten sonra da yararlanmaya devam edecekse, bu menfaat
gerceklesmis sayilacaktir.** S6zlesmenin sona ermesiyle
tek saticinin s6zlesme bolgesinde saglayicinin mallari-
ni satma ve stirlimii artirma hak ve yiiktimliiliigii sona
erecek ve saglayici o bolgede bizzat kendisi satis yaparak
veya ilgili bolgeye yeni bir tek satic1 yerlestirerek o bol-
gedeki miisteri cevresinden yararlanmaya devam ede-
bilecektir. Bu noktada saglayicinin 6nemli menfaat elde
ettigi kabul edilebilecektir.

2. Tek Saticinin Ucret Kaybina Ugramasi

Tek saticinin portféy tazminatina hak kazanabilmesi
icin yerine gelmesi gereken bir diger kosul, tek saticinin
sozlesmenin sona ermesi nedeniyle iicret isteme hak-
kim kaybetmesidir. Tek saticinin, s6zlesmenin devam
etmesi halinde kendisinin isletmeye kazandirmig oldu-
gu miisterilerle yaptig1 veya yapacag isler karsihiginda
alacag {icreti, s6zlesmenin sona ermesiyle kaybetmesi
durumunda, s6z konusu sartin gerceklestigi kabul edil-
mektedir.
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efit shall be deemed to have been obtained if the sup-
plier continues to benefit from the customer portfolio
that the exclusive distributor established, even after the
termination of the contract.>* The exclusive distribu-
tor’s right and obligation to sell the supplier’s goods and
to increase the sales in the territory of the contract will
cease upon termination of the contract and the supplier
may continue to benefit from the customer portfolio by
making the sales on its own in such territory or by ap-
pointing another exclusive distributor to the relevant
territory. At this point, it can be accepted that the sup-
plier has gained significant benefit.

2. Exclusive Distributor’s Loss of Pay

Another condition that needs to be met in order for

3. Hakkaniyete Uygunluk

Kanun hiikmiinde de agikca yer almis oldugu {iizere,
portfdéy tazminati talebi icin gerekli olan son kosul, ta-
lebin hakkaniyete uygun olmasi kosuludur. Somut ola-
yin tiim 6zellikleri incelendiginde, tek saticiya portfoy
tazminati verilmesinin hakkaniyete uygun olmasi ge-
rekmektedir. Bu kogul gerceklesmeden tek satici lehine
portfoy tazminatina hiikkmedilemeyecektir.?® Diger bir
deyisle, yukarida yer vermis oldugumuz tazminata hak
kazanabilme kogullarimin tamami somut olayda gercek-
lesmis olsa da, tek saticimin portféy tazminati talep hak-
ki, hakkaniyete uygun olma kosulu gerceklesmedikee,
dogmamus olacaktur.

Yargitay ictihatlarinda® ve kanunda portféy tazminati
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the exclusive distributor to claim portfolio compen-
sation is that the exclusive distributor should lose its
right to claim remuneration due to the termination of
the contract. In case the exclusive distributor loses the
remuneration it would have gained in return for the
businesses done or to be done with the customers that
were contributed to the organization by the exclusive
distributor, due to the termination of the contract, it is
accepted that the condition in question has been met.

3. Conformity with Equity

As explicitly set out in the provision of the law, the last
condition which needs to be met in order for the exclu-
sive distributor to claim compensation is that the com-
pensation should be in conformity with equity. When

6denmesinin hakkaniyet geregi oldugu belirtilmisse de,
tek saticiya portfoy tazminati 6denmesinin hakkaniye-
te uygun olmasi icin hangi kriterlerin saglanmig olmasi
gerektigi hususu doktrinde tartismalidir.?” Hakkaniyete
uygunluk denetimi yapilirken, sézlesme iligkisinin bii-
tlini, sona erme nedenleri, taraflarin sézlesmenin sona
ermesinden kazang ve kayiplar1 degerlendirilecektir.?®
Ornek vermek gerekirse, tek saticinin, s6zlesme konusu
mallarin dagitimi ve satiminda bagarisizligy, rakip fir-
manin iiriinlerini satmasi veya yapmis oldugu yatirim
hakkaniyet denetiminde dikkate alinacaktir. Yargitay
kararlarinda ise hakkaniyet kosulunun yerine gelip gel-
mediginin tespiti bilirkisi incelemesine birakilmigtir.?

Bubaglamda hakim, s6zlesme iligkisinin biitiiniine, s6z-
lesmenin sona ermesi nedenlerine, taraflarin kusurlari-
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all characteristics of the concrete case are analyzed, it
should be equitable to pay portfolio compensation to
the exclusive distributor. Portfolio compensation shall
not be ruled in favor of the exclusive distributor unless
this condition is met.?* In other words, even though all
the above mentioned conditions have been met in the
concrete case, the exclusive distributor’s right to claim
portfolio compensation shall not arise unless the condi-
tion of conformity with equity is met.

Although it is stated in the precedent decisions® of the
Court of Appeals and the law that the payment of port-
folio compensation is for the equity, it is debated in the
doctrine as to which criteria should be met in order for
the exclusive distributor’s claim for compensation to be
equitable,” While making an inspection of conformity
with equity, the entire contractual relation, the reasons
of termination and the benefits and the losses of the
parties due to the termination of the contract shall be
assessed.? For instance, the failure of the exclusive dis-
tributor with regard to the distribution and selling of the
products, the selling of the goods of a competitor firm
and the investment made shall be taken into considera-
tion during the inspection of equity. In the decisions of
the Court of Appeals, the determination as to whether
the condition of equity is met has been left to the expert
review.?

In this regard, the judge will give a decision as to wheth-
er or not the portfolio compensation shall be paid by
interpreting the entire contractual relation, the reasons
of termination, whether the parties have fault, duration
of the contractual relation and the developments in the
customer portfolio in accordance with the characteris-
tics of the concrete case.*® Furthermore, equity may af-
fect the compensation amount to be assessed and cause
adecrease in the amount.®

Brand recognition of the product subject to the exclu-
sive distributorship contract becomes another issue
within the framework of the principle of equity.** In our
opinion, brand recognition will not cause the rejection
of the claim for portfolio compensation. However, the
facilitating effect of the brand to the sale of a product
or the service cannot be denied.*® Hence, the effect of
brand recognition to portfolio compensation should be
evaluated in the light of principle of equity and should
serve a function in the determination of the compensa-
tion amount.

nin olup olmadigina, sézlesme iligkisinin siiresi ve miis-
teri cevresindeki gelismeler gibi nedenleri somut olayin
ozelliklerine gore yorumlayip, portféy tazminat1 6denip
6denmeyecegine karar verecektir.*® Ayrica hakkaniyet,
takdir edilecek tazminat miktarini da etkileyip, miktar-
daindirime neden olabilecektir.*

Hakkaniyet ilkesi kapsaminda giindeme gelen bir diger
konu ise, tek saticilik s6zlesmesi kapsamindaki iiriiniin
marka tamimirhigidir.?> Marka taminirligi, kanaatimizce
portféy tazminat1 talebinin reddine yol agmayacaktir.
Ancak bir iiriiniin veya hizmetin satiminda markanin
kolaylagtiric1 etkisi de yadsinamayacaktir.®® Bu sebep-
lerle marka tanmimirligimin, portfoy tazminatina etkisi
hakkaniyet ilkesi 15181nda yorumlanmali ve tazminat be-
delinin belirlenmesinde rol oynamalidir.

4. Tek Saticilik S6zlesmesinin Portféy Tazminati
Hakkini Doguracak Sekilde Sona Ermis Olmasi

Tek saticilik s6zlesmesinin hangi sekilde sona erdigi hu-
susu, tek saticinin portfoy tazminatina hak kazanabil-
mesi acisindan 6nem arz etmektedir. Zira, tek saticinin
portfoy tazminatina hak kazanabilmesi i¢in, tek saticilik
sozlesmesinin portfdy tazminat: talebini doguracak bir
sekilde sona ermesi gerekmektedir. Bu baglamda, TTK
madde 122/3 uyarinca, tek saticilik sézlesmesi hakli bir
sebebe dayanmadan saglayici tarafindan veya hakli ne-
denile tek saticinin kendisi tarafindan sona erdirilmig ise
tek satic1 portfoy tazminati talebinde bulunabilecektir.

Bununla birlikte, tek satic1 s6zlesmeyi hakli bir sebep
bulunmaksizin kendisi feshetmigse veya kendi kusurlu
davramiglariyla saglayicinin feshetmesine sebep olmus-
sa, portfoy tazminati talep edemeyecektir. Yine tek sati-
c1, sozlesmenin sona ermesiyle birlikte hazir bir miisteri
cevresinden yararlanmaya devam edecek olan saglayici-
dan portf6y tazminati talep edebilecekken, s6zlesmenin
ikale yoluyla yani tek satici ile saglayicinin anlagsmasiyla
sona ermesi durumunda, tek satici portfoy tazminati ta-
lep edemeyecektir.?*

C. Portféy Tazminati icin Ongériilen Feragat
Yasagi, Ust Sinir ve Hak Diisiiriicii Siire

TTK md.122/2 uyarinca, tek saticinin saglayicidan
portfdy tazminati istemi i¢in bir {ist sinir 6ngoriilmiis-
tiir. Buna gore tek saticiya 6denecek portfoy tazminati,
saglayicinin son bes yilhik faaliyeti sonucu aldig: yillik
komisyon veya diger 6demelerin ortalamasini asamaya-
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4. Termination of the Exclusive Distributorship
Contract Resulting in Portfolio Compensation

The way of termination of the exclusive distributorship
contract has importance for the exclusive distributor in
order to gain a right to claim portfolio compensation.
The reason is that in order for the exclusive distributor
to be entitled to portfolio compensation, the exclusive
distributorship contract should have been terminated
in a way which gives the right to claim portfolio com-
pensation. In this regard, Article 122/3 of the TCC stipu-
lates that in the event that the exclusive distributorship
contract has been terminated without justifiable cause
by the supplier or with justifiable cause by the exclusive
distributor, the exclusive distributor can claim portfolio
compensation.

Nevertheless, in the event that the exclusive distributor
has terminated the contract without a justifiable cause
or the exclusive distributor caused the supplier to termi-
nate the contract due to its faulty actions, the exclusive
distributor cannot claim portfolio compensation. More-
over, whilst the exclusive distributor can claim portfolio
compensation from the supplier who will continue to
benefit from the customer portfolio upon termination
of the contract, if there is a mutual rescission of the con-
tract (i.e. contract between the exclusive distributor and
the supplier to terminate the contract), the exclusive
distributor will not be entitled to claim portfolio com-
pensation.®*

caktir. Bununla birlikte eger s6zlesme iligkisi daha kisa
bir siire icin devam etmigse, faaliyetin devami sirasinda-
ki ortalama esas alinacaktur.

TTK md. 122/4 uyarinca, portfdy tazminati isteminden
onceden feragat hakki bulunmamaktadir. Bu baglamda
tek saticilik sdzlesmesi sona ermeden 6nce portfoy taz-
minat: talebini ortadan kaldiracak olan veya kisitlayan
maddeler gecersiz olacaktir.*® TTK md. 122/4 uyarinca,
tek saticilik sézlesmelerinde portfdy tazminatinin talep
edilebilecegi siire de diizenlenmis olup, bu siire s6zles-
me iligkisinin sona ermesinden itibaren bir yil olarak
belirlenmigtir. Portfdy tazminat:1 talebi, s6zlesmenin
sona ermesinden itibaren bir yil icerisinde saglayiciya
karg: ileri siiriilmelidir. Bu hakkin bu siire icerisinde
kullanilmamasi halinde, tekrar ileri stiriilmesi miimkiin
degildir.?

IV. SONUC

Tek saticilik sozlesmesi, Tiirk Hukuku mevzuatinda
diizenlenmemekle birlikte, piyasadaki ekonomik ihti-
yaclar ve sbzlesme serbestisi ilkesi dogrultusunda or-
taya cikmig olan bir sézlesme tiiriidiir ve tek saticinin,
belirli mallari saglayicidan satin almayi ve satin aldigi bu
mallarin siiriimiinii artirmak i¢in gereken faaliyetlerde
bulunmay: taahhiit ettigi, buna kargsilik saglayicinin da,
tek saticiya mal teslim etme ve sézlesme bolgesinde tek
saticiya bir tekel hakki saglama yiikiimii altina girdigi
bir sui generis sézlesme iligkisine dayanmaktadir. Tek
saticilik s6zlesmesi devam ederken, tek saticinin faa-

19 Toks6z, s. 29. Teoman, s. 46. Yargitay 19. H.D. T.
04.05.2000, E. 1999/7724, K. 2000/3470.

20 Hatice Kurban Kocer, Yeni Tirrk Ticaret
Kanunu'na Gore Tek Saticinin Denklestirme Istemi,
istanbul Barosu Dergisi, 2012, Cilt: 86, Say:3, s. 2.
Additionally, for the first decision of the Court of
Appeals whereby the Court of Appeals ruled for the

portfolio compensation, please see. Yargitay 11. H.D.

T.20.06.1996, E. 1996/2084, K. 1996/4544
210zge Ayan, Acentenin Denklestirme Talep Etme
Hakki, Ankara, 2008. p. 145.

22 Yargitay 11. H.D. T. 09.03.20715, E. 2014/16850,
K. 2015/3124.

23 Demir Gékyayla, p. 270.

24 Yargitay 11. H.D. T. 26.04.20716, E. 2015/11090,
K. 2016/4662.

25 Demir Goékyayla, p. 277.

26 Yargitay 19. H.D. T. 21.03.2008, E. 2007/9285,
K. 2008/2759.

27 Ayan, p. 160-161. Demir Gékyayla, p. 254.

28 Demir Goékyayla, p. 279.

29 In accordance with the decision with T.
21.03.2008, E. 2007/9285 K. 2008/2759 of the 19th
Civil Chamber of the Court of Appeals regarding this
subject, “Since the determination of the portfolio
compensation by taking into consideration of

the customer portfolio provided by the exclusive
distributor, the economic loss incurred by the claimant
due to the unjust termination of the contracts and the
other factors needs special and technical information,
it is accepted in the precedent practices of our
chambers that a report should be taken from the
expert board with respect to the amount. The amount
of the portfolio compensation which can be claimed
by the claimant has been left to the discretion of the
court even if the expert report which was obtained

by the court stated, in parallel with the doctrine, that
the portfolio compensation can be determined based

on the claimant company’s,average of the earnings
within the last five years, earnings of the last year

and the average of the earnings of the last two years.
Therefore, the court's ruling in written form has not
been deemed correct since the court should have
given its decision by taking into account the options
stated in the expert report upon assessing the
required reasons and if the expert report is deemed
insufficient the decision should have been given based
on the result of the report to be obtained from the new
expert board.”

30Kaya, p. 244.

31Demir Gokyayla, p. 227.

32 Ayan, p. 192. Toksdz, p. 76.

33 Kaya, p. 246.

34 Ayan, p. 168.

35 Toksdz, p. 89.

36 Demir Gékyayla, p. 283.
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C. Prohibition of Waiver, Upper Limit and Period
of Prescription Regarding Portfolio Compensa-
tion

Pursuant to Art. 122/2 of the TCC, an upper limit is
stipulated for the exclusive distributor to claim portfo-
lio compensation from the supplier. In accordance with
this provision, the amount of portfolio compensation
cannot exceed the supplier’s annual commission or av-
erage of other payments which is the result of supplier’s
activities for the last five years. In the meantime, if the
contractual relationship has lasted less than 5 years,
then the average amount over the course of the activity
shall be taken as the basis.

There cannot be a waiver of portfolio compensation in
advance according to Art. 122/4 of the TCC. In this con-
text, the clauses which regulate the abolishment or limi-
tation of the claim for portfolio compensation before the
termination of the exclusive distributorship contract
shall be void.* Art.122/4 of the TCC sets forth the period
as to when the portfolio compensation can be claimed
regarding the exclusive distributorship contracts and
such period is regulated as one year starting from the
termination of the exclusive distributorship contract.
The claim for portfolio compensation should be raised
against the supplier within one year following the ter-
mination of the contract. This right cannot be exercised
after this period of time.3¢

liyetleri neticesinde edinmis oldugu miisteri cevresi,
sozlesme iligkisinin sona ermesi sonucunda saglayici
yararina etkisini gostermeye devam etmektedir. Tek
saticinin emegi neticesinde olusturdugu miisteri cevre-
sinden, s6zlesmenin sona ermesiyle birlikte saglayicinin
yararlanmaya devam etmesi, tek satic1 acisindan hakh
bir hukuki talebi ortaya ¢ikarmaktadir. Bu hukuki talep,
“portfoy tazminat1” adi altinda diizenlenmis olup, hangi
sartlar altinda portfdy tazminatinin talep edilebilecegi
6102 Sayili Tiirk Ticaret Kanunu (TTK) md.122 uya-
rinca diizenlenmektedir. Tek saticilik s6zlesmelerine,
acentelik s6zlesmesine iligkin hiikiimler kiyasen uygu-
lanmakta oldugundan, portféy tazminatinda zamana-
sim1 hususu, acentelik s6zlegmesine iligkin hiikiimlere
gore belirlenmektedir. Bu baglamda portfdy tazmina-
tinin talep edilebilecegi siire, TTK md.122/4 uyarinca,
sozlesme iligkisinin sona ermesinden itibaren bir yildir.
Bununla birlikte, tek saticinin portfoy tazminati tale-
binde bulunabilmesi, tek saticilik sozlesmesinin, tek
satici tarafindan hakl sebeple veya saglayici tarafindan
haks1z olarak sona erdirilmis olmasina baghidir. B

19 Tokséz, s. 29. Teoman, s. 46. Yargitay 19. H.D. T.
04.05.2000, E. 1999/7724, K. 2000/3470.

20 Hatice Kurban Kocer, Yeni Tiirk Ticaret
Kanunu'na Gore Tek Saticinin Denklestirme Istemi,
istanbul Barosu Dergisi, 2012, Cilt: 86, Say:3, s. 2.
Ek olarak, Yargitay'inilk defa portfoy tazminatina
hilkmettigi karar icin bkz. Yargitay 11. H.D. T.
20.06.1996, E. 1996/2084, K. 1996/4544.

210zge Ayan, Acentenin Denklestirme Talep Etme
Hakki, Ankara, 2008. s. 145.

22 Yargitay 11. H.D. T. 09.03.2015, E. 2014/16850,
K. 2015/3124.

23 Demir Gékyayla, s. 270.

24 Yargitay 11. H.D. T. 26.04.2016, E. 2015/11090,

K. 2016/4662.

25 Demir Gokyayla, s. 277.

26 Yargitay 19. H.D. T. 21.03.2008, E. 2007/9285,

K. 2008/2759.

27 Ayan, s. 160-161. Demir Gokyayla, s. 254.

28 Demir Gékyayla, s. 279.

29 Bu konuda Yargitay 19. Hukuk Dairesinin T.
21.03.2008, E. 2007/9285 K. 2008/2759 sayiliilamina
gore; “Portfty tazminatinin tek satici tarafindan
saglanan misteri cevresi, sozlesmenin haksiz feshi
ile davaci yéniinden olusan ekonomik kayip ve diger
unsurlar gozetilerek hakkaniyete uygun olarak
belirlenmesi 6zel ve teknik bilgiyi gerektirdiginden,
miktari yéntinden uzman bilirkisi kurulundan rapor
alinmasi gerektigi dairemizin emsal uygulamalarinda
kabul edilmistir. Mahkemece alinan bilirkisi raporunda
doktrindeki goriislere paralel olarak portfoy
tazminatinin davaci sirketin son bes yilin ortalama
yillik kazanct, son yilin kazanci ve son iki yilin ortalama
kazancina gore belirlenebilecegi belirtilmis ise de,
davacinin talep edebilecegi portfoy tazminati miktari

mahkemenin takdirine birakilmistir. Bu durumda
mahkemece gerektirici nedenleri irdelenmek suretiyle
bilirkisi raporunda belirtilen secenekler gbzetilerek
hitkiim kurulmast, bilirkisi raporu yeterli goriilmezse
olusturulacak yeni bir uzman bilirkisi kurulundan rapor
alinarak, sonucuna gore bir karar verilmesi gerekirken
yazili sekilde hitkiim kurulmasi dogru goriilmemistir.”
30Kaya, s. 244.

31Demir Gokyayla, s. 277.

32 Ayan, s. 192. Tokséz, s. 76.

33 Kaya, s. 246.

34 Ayan, s. 168.

35 Toksbz, s. 89.

36 Demir Gékyayla, s.283.
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IV. CONCLUSION

The exclusive distributorship contract is not regu-
lated under the Turkish legislation and it is a type of
contract which has emerged stem from the economic
needs in the market and the freedom of contract prin-
ciple, as a sui generis contract, whereby the exclusive
distributor undertakes to purchase the determined
goods from the supplier and to carry out the activities
necessary to increase the sales of the purchased goods
and in return the supplier enters into an obligation to
deliver the goods to the exclusive distributor and to
provide a monopoly right to the exclusive distributor
within the territory of the contract. After the termina-
tion of the contract, the supplier will continue to ben-
efit from the customer portfolio which the exclusive
distributor created during the activities carried out
within the exclusive distributorship contract. Since
the supplier continues to benefit from the customer
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