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ABSTRACT

As a result of financial and commercial vari-
ables in the business life, a need to change the
field of activity and/or the structure of a com-
mercial company has emerged.! In order to
meet this need, several forms of company re-
structuring instruments such as merger, spin-
off and conversion within the Turkish legal sys-
tem have been established. Which company
restructuring instrument to go for is decided in
accordance with the financial and commercial
issues that the companies are exposed to.

OZET

Is hayatinda yasanan ekonomik, mali ve ti-
cari degiskenler sonucu, ticaret sirketlerinin
faaliyet alanlarini veya vyapilarin’ degistirme
gereksinimleri ortaya cikmistir. Bu gereksi-
nimi gidermek amaciyla, Turk hukuk sistemi-
mizde birlesme, bolinme, tir degistirme gibi
birtakim yeniden yapilandirma kurumlari 6n-
gortlmektedir. Sirketlerin hangi yeniden yapi-
landirma kurumuna basvuracaklari ise maruz
kaldiklari ekonomik ve ticari sorunlara gore
sekillenmektedir.
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In this article, the future state of certain as-
sets that a company will be elaborated dur-
ing a corporate spin-off transaction. We will
embark first of all with a brief introduction as
to the meaning of corporate spin-off transac-
tion, and will subsequently enunciate the future
state of both the current essential licenses and
the applications for an essential license in or-
der to get into to the activity in scope of Elec-
tricity Market License Regulation (“License
Regulation”)? Banking Law numbered 5411
(“Banking Law”) and Law on Establish-
ment of Radio and Television and Broadcast-
ing Services numbered 6112 (“RTSC Law”).
Additionally, we will provide information about
the future state of the business experience
certificate, which is a prerequisite to be eligible
to participate in a public procurement tender,
within scope of the Public Procurement Law
(“PPL") numbered 4734.

KEY WORDS: Joint Stock Company Spin-
off, Business Experience Certificate, License,
Permission

1. INTRODUCTION

UE TO EFFICIENT USE OF WORLD ECONOMY AND
globalization, commercial companies have
risen in importance and their fields of acti-
vity have started to vary. Commercial com-
panies, which are formed in large numbers
and in a great variety of sizes, contribute sig-

nificantly to the world economy. As a result of these de-

velopments, it has been observed that the commercial
companies, which are massively grown due to mergers
and acquisitions or the overexpansion of their fields of
activity, choose to downsize their corporations by em-
ploying the spin-off option. There are some reasons for
downsizing such as the over-expanded companies’ spe-
cialization in their field of activities or bequeathing the
company separately to the inheritors due to the doubt of
the board members that the inheritors of the company
will not be able to maintain the partnership, or it is some-
times essential to have only certain parts of the company
involved in the transaction by having a corporate spin-off
transaction when going through an initial public offering

S6z konusu yeniden yapilandirma kurumlari
arasindan ‘boltinme’ imkani sonrasinda sirket-
lerin sahip oldugu belirli varliklarinin akibetine
iliskin olan isbu calismamizda, ilk olarak, bolin-
me kavrami ile ilgili olarak kisaca bilgi verilecek
ve mteakiben, bolinen sirketin 4734 Sayili
Kamu lhale Kanunu (“KIK”) geregi ihaleye tek-
lif verilebilmesinin 6n kosulu olan is deneyimi-
ni gosterir is deneyim belgelerinin ve faaliyet
gostermek amaciyla Elektrik Piyasasi Lisans
Yonetmeligi? (“Lisans Ydnetmeligi”), 5411
sayll Bankacilk Kanunu (“Bankacilik Ka-
nunu”) ve 6112 sayill Radyo ve Televizyonlarin
Kurulus ve Yayin Hizmetleri Hakkinda Kanun
(“RTUK Kanunu”) kapsaminda zorunlu ola-
rak sahip olmasi gereken mevcut lisanslarinin
ya da bu lisanslar icin yaptiklari basvurularin
akibeti ile ilgili olarak aciklamalara yer verile-
cektir.

ANAHTAR KELiMELER: Sermaye Sirket-
lerinin Bolunmesi, Is Deneyim Belgesi, Lisans,
|zin

1. GIRIS

UNUMUZDE DUNYA EKONOMISININ ETKIN BiR SEKIL-

de kullanilmaya baglanmasi ve globallesme

neticesinde, ticaret sirketlerinin 6nemi art-

mis ve faaliyet alanlar cesitlilik gostermeye

baglamistir. Cok sayida ve ¢ok farkl boyutlar-

da kurulmus olan ticaret sirketleri, ayni za-
manda diinya ekonomisine de 6nemli katkilar saglamak-
tadir. Bu gelismeler sonucunda, birlesme ve devralma
yoluyla ya da faaliyet alanlarinin ¢cok genislemesiyle artik
cok biiylik hacme sahip olan ticaret sirketlerinin aymni
zamanda béliinme yolunu kullanarak kiiciilme yolunu
sectikleri de gozlemlenmektedir. Bunun nedenlerinden
bazilari, ¢ok biiyiiyen sirketlerin béliinme sayesinde uz-
manlagmasi, sirket sahibinin girketin mirascilarin ortak-
lig1 devam ettiremeyecegi kanisiyla sirketi boliinmeye
gotiirmesi ve boylece mirascilara ayr1 ayri sirketlerin kal-
masl ve halka acilmak isteyen sirketlerin béliinme yoluy-
la sadece istedikleri kismi halka agmasi seklindedir. S6z
konusu giincel gelismelere cevap vermek adina da 6102
say1l1 Tiirk Ticaret Kanunu?® (“TTK”) ile ticaret sirketle-
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process. In order to address the abovementioned devel-
opments, Turkish Commercial Code (“TCC”)® num-
bered 6102 has brought detailed regulations regarding
the spin-off of commercial companies.

The high preference of spin-off transactions brought
along a number of problems with it. Especially the ques-
tion of how the company assets will be distributed keeps
the company agenda occupied. Along with the spin-off
transaction, assets and liabilities in other words, rights
and obligations of a spun-off company are transferred to
the transferee company. The evaluation of the status of
the business experience certificates as defined in PPL*
and especially production licenses in the electricity mar-
ket, foundation and operation licenses of the banks and
the broadcasting licenses of media organizations and any
and all applications made to obtain the said licenses con-
stitutes the content of our article.

2. SPIN-OFF IN GENERAL

Spin-offs of share capital companies are regulated under
Article 159 and following provisions of TCC. However,
a clear definition of the spin-off cannot be found under
the articles of TCC. When examined, spin-offs can be
defined as the transfer of the full or a part or some parts
of the assets of a share capital company to another one
that already exists or that will be established by segre-
gating from the spin-off company, and in return of that,
acquisition of shares of the existing or to be established
company by the shareholders of the spin-off company or
the company itself.° In case a sole proprietorship chooses
the option of a spin-off, conversion of the company into
a share capital company is primarily needed since TCC
foresees spin-offs only for share capital companies.

In practice, the spin-off of share capital companies can
be done in different ways depending on spin-off com-
pany’s objective and desired consequences of spin-off.
Aforementioned types of spin-off are briefly defined as
follows;

2.1. Spin-off in respect to Asset Transfer Criteria

This type of spin-off can be divided into two categories as
full spin-off and partial spin-off.

Full spin-off is a type of spin-off leading the spun-off
company to be fully dissolved. Each part of the spun-off
company is transferred to an existing or newly-estab-

rinin boliinmelerine iligkin olarak ayrintili diizenleme-
ler getirilmigtir.

Sirket boliinmelerinin bu kadar tercih edilmesi birtakim
sorular1 da beraberinde getirmektedir. Ozellikle sirket
malvarliklarinin nasil paylastirilacagi hususu sirket giin-
demini olduk¢a meggul etmektedir. Boliinmeyle birlikte,
boliinen sirketin aktif ve pasifleri, diger bir deyisle hak ve
borglar1 devralan sirkete gecmektedir. Béliinen sirketin
KiK’ten* kaynaklanan haklara ve malvarlig degerlerine
sahip olmasi halinde, béliinme sonucu is deneyim bel-
gelerinin ve elektrik piyasasinda, 6zellikle iiretim lisans-
larimin, bankalarin kurulus ve faaliyet izin belgelerinin
ve medya kuruluglarinin yayin lisanslarimin ve bunlara
iligkin bagvurularin durumunun degerlendirilmesi, ma-
kalemizin konusunu olusturmaktadir.

2. GENEL OLARAK SiRKET BOLUNMELERI

Sermaye sirketlerinin béliinmeleri, TTK'nin 159 ve de-
vami hiikiimlerinde diizenlenmistir. Ancak TTK'da acik
bir béliinme tanimina rastlanmamaktadir. Unsurlari ele
alindiginda béliinme, bir sermaye sirketinin malvarligi-
nin tiimiiniin veya bir kisminin ya da bazi kisimlarinin o
ortakliktan ayrilarak bir biitiin halinde mevcut veya ku-
rulacak bir ortakliga yahut ortakliklara devredilip, karsi-
liginda devralan mevcut ya da yeni kurulan ortakliklarin
paylarini, boliinen ortakligin ortaklarinin veya ortakligin
bizzat kendisinin iktisap etmesi seklinde tanimlanabilir.®
TTK sadece sermaye sirketleri icin boliinmeyi 6ngordii-
gl icin, sahuis sirketlerinin béliinme yolunu tercih etme-
leri halinde ise 6ncelikli olarak tiir degistirmeleri gerek-
mektedir.

Uygulamada sermaye sirketlerinin béliinme, bdéliinen
sirketin amacina ve béliinmenin arzu edilen sonuglarina
gore, farkl tiirlerde yapilabilir. S6z konusu boliinme tiir-
leri, asagida kisaca ele alinmaktadir.

2.1 Malvarhgi Devri Kriterine Goére Boliinme

Bu tip boliinme tam ve kismi béliinme olarak ikiye ayril-
maktadir.

Tam bdliinme, boliinen ortakligin tamamen ortadan
kalktig1 bir béliinme tiiriidiir. Boliinen ortakligin her bir
parcasi mevcut ya da yeni kurulan birden fazla sirkete
kendiliginden gecmektedir.® Burada bahsedilen aslinda
kismi kiilli halefiyet ilkesidir. Kismi kiilli halefiyet yo-
luyla sirketin tiim malvarhg parcalara boliinerek birden
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lished company, automatically.® Actually, the principal
of partial total subrogation is being outlined here. Entire
assets of a company are transferred to multiple compa-
nies in parts by the way of partial total subrogation and
the company, which acquires a part/parts, can only claim
rights and credits for that specific part.

Consequently, the spun-off company dissolves without
liquidation and its registration at the Trade Registry Of-
fice will be cancelled by the trade registry in full spin-off
and the spin-off company ceases to exist. Therefore, the
concept of full spin-off can be found as “the spin-off re-
sulting in dissolution” in the doctrine.

By being different than full spin-off, a spun-off company
in partial spin-off maintains its legal entity and transfers
only a part of its assets to one or more newly established
company or an already existing company. Therefore, the
concept of partial spin-off is also called in doctrine as
“the spin-off not resulting in dissolution.” All assets and
liabilities should be transferred in its entirety in order to
sustain the activities and preserve the integrity of the en-
terprise, when transferring all assets and liabilities at the
time of partial spin-off transaction.

By being differently than full spin-off, the spun-off com-
pany is allowed to transfer some part of its assets to one
company only in partial spin-off transaction.

2.2. Spin-Off in respect to the Existence of Part-
nerships

According to this classification made in accordance to
the existence of partnerships, Spun-off Company either
transfers its assets to a newly-established company or
to an existing company. Thus, under this classification,
spin-offs through acquisitions and establishing a new
entity will be reviewed.

cok sirkete gecmektedir ve s6z konusu parcay1 devralan
sirket kismi kiilli halefiyet prensibi geregince, sadece o
kisma iligkin hak ve alacak iddiasinda bulunabilir. Bu-
nun bir sonucu olarak da tam bélitnmede, béliinen sirket
tasfiyesiz olarak infisah eder ve kayd: ticaret sicilinden
silinir. Dolayisiyla doktrinde tam boéliinme kavramu icin
ayni zamanda “infisahla sonuclanan béliinme” ifadesi de
kullamlmaktadir.

Kismi boliinmede ise tam boliinmeden farkl olarak, bo-
liinen sirket hukuki varligimi devam ettirmekte ve yal-
nizca malvarliginin bir béliimiinii bir veya birden fazla
yeni kurulan girkete veya halen mevcut bir sirkete dev-
retmektedir. Dolayisiyla doktrinde kismi béliinme kav-
rami icin “infisahla sonuclanmayan boliinme” ifadesi de
kullamilmaktadir. Kismi béliinme yoluyla devir yapilir-
ken, faaliyetin devamlhlig) ve isletmenin biitiinl{iiiniin
korunmasi acisindan gerekli olan tiim aktif ve pasiflerin
kiil olarak devredilmesi gerekmektedir.

Tam boliinmeden farkl olarak, kismi boliinmede bolii-
nen sirket malvarliginin bir kismin yalnizca bir tek sir-
kete de devredebilir.

2.2 Ortakliklarin Mevcudiyetine Gére Béliinme

Ortakliklarin mevcudiyetine iligkin olarak yapilan bu s1-
niflandirmaya gore, boliinen sirket malvarliginmi ya yeni
kurulan bir sirkete devretmektedir ya da mevcut bir gir-
kete devretmektedir. Bu yiizden bu simiflandirma altinda
devralma ve yeni kurulug yoluyla béliinme tiirleri ince-
lenecektir.

Devralma yoluyla béliinmede, béliinen sirket mevcut bir
sirkete devredildiginden bdliinme 6ncesinde bdliinen
sirketin hukuki ve finansal yapis1 incelenir ve inceleme-
nin olumlu sonuglanmas: halinde de sirketler arasinda
bir béliinme s6zlesmesi imzalanir. Bu tiir b6liinmede gir-
ketler, hem tam hem de kismi olarak boéliinebilir.

1Ersin Nazali, Vergisel ve Yeni Tirk Ticaret Kanunu
Yoniyle Anonim ve Limited Sirketlerde Tasfiye, Devir,

Birlesme, Béliinme ve Tiir Degisimi Islemleri, (Ankara:

Yaklasim Publication, 2013), 28.

2 Itis published in the Official Gazette dated
02.11.2013 and numbered 28809 and entered into
force.

3 Itis published in the Official Gazette dated
04.02.2011 and numbered 27836 and entered into
force at 01.07.2012.

4 ltis published in the Official Gazette dated
22.01.2002 and numbered 24648 and entered into
force at 01.01.2003

5 Unal Tekinalp, Sermaye Ortakliklarinin Yeni
Hukuku, (Istanbul: Vedat, 2015),724.

6 Reha Poroy and Unal Tekinalp and Ersin Camoglu,
Anonim Ortakliklar Hukuku Volume |, (Istanbul: Vedat,
2014),148.

7 Hasan Pulasl, Sirketler Hukuku Serhi, (Ankara:
Adalet, 2014), 222.
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In spin-off through acquisitions, the spun-off company
with its all assets and liabilities will be transferred to an
existing company hence the financial and legal structure
of the spun-off company will be subject to an audit be-
fore the spin-off transaction takes place. If the audit is
concluded positively, the spin-off agreement among the
companies shall be signed. The companies can be spun-
off fully or partially in this type of spin-off.

In spin-off through establishing a new entity, the part of
the spin-off company which is subject to the spin-off, is
transferred to the company which is newly established
for the purpose of spin-off transaction. The companies
can be spun-off fully or partially in this type of spin-off.

In both types of spin-offs, the spin-off will be realized
through the registration at the trade registry office.

2.3. Spin-Off in respect to Share Proportion

Spin-offin respect to the share proportion is divided into
two categories as symmetric and asymmetric spin-off
and share proportions that are spread to shareholders of
the spun-off company are considered. Each shareholder
of a spun-off company in symmetric spin-off will be pro-
vided a share ownership, which is full, pro rata and pro-
portionate to the transferred assets value and covering
the all rights. As spin-off ensures, the shareholders of the
spun-off company acquire the shares and rights of the
transferee company ipso jure.”

Each shareholder of the spun-off company in asym-
metric spin-off will be provided with the opportunity
for share allocation within all or some of the companies
participating in the spin-off, which is not proportionate
to existing shares. It may be stipulated in this method
that the shareholders of the spun-off company may not
obtain the shares in the some of the companies partici-
pating in spin-off.

Yeni kurulus yoluyla béliinmede ise, béliinen ortakligin
béliinmeye konu olan bir kisminin, béliinme icin yeni
kurulmusg olan bir ortakliga devredilmesidir. Yeni kuru-
lus yolunda niteligi itibariyle yine tam ve kismi béliinme
s6z konusu olabilir.

Her iki sekilde de gerceklestirilen béliinme tiirlerinde,
béliinme ticaret siciline tescil ile gerceklestirilecektir.

2.3 Oranlara Gére Béliinme

Simetrik ve asimetrik béliinme olarak kendi icinde iki
gruba ayrilan oranlara gore béliinmede, béliinen girket
ortakliklarina dagitilan hisse oranlari g6z 6niinde bulun-
durulur. Simetrik béliinmede, boliinen sirket ortaklarina
tam ve esit oranda, devredilen malvarhiginin degeriyle
orantil olarak biitiin haklarin kargilayan bir pay sahip-
ligi saglanmaktadir. Boliinmenin hiikiim ifade etmesiyle
birlikte, boliinen sirketin ortaklari, devralan sirketin pay
ve haklarini ipso iure iktisap etmektedir.”

Asimetrik béliinmede ise, béliinen sirketin ortaklarina,
béliinmeye katilan diger sirketlerin bazilarinda veya tii-
miinde, mevcut paylari ile orantili olmayan sekilde pay
tahsisi yapilmasi imkani saglanmaktadir. Bu yontemde,
béliinen sirket ortaklarinin, béliinmeye katilan diger gir-
ketlerin kiminde hi¢ pay sahibi olmamalar1 dahi 6ngorii-
lebilir.

3. BOLUNME SONUCUNDA BOLUNEN SIRKETIN
LISANSLARININ VE iS DENEYIM BELGELERININ
HUKUKi DURUMU

3.1. Kamu ihale Kurumu ISararIarl Isiginda Sirket
Boéliinmeleri Durumunda Is Deneyim Belgelerinin
Durumu

KiK’e tabi olarak yapilan ihaleler sonucu devletin sz
konusu is i¢in harcayacagi kaynak devletin vergilerinden

1Ersin Nazali, Vergisel ve Yeni Tirk Ticaret Kanunu
Yoniiyle Anonim ve Limited Sirketlerde Tasfiye, Devir,
Birlesme, Boliinme ve Tir Degisimi Islemleri, (Ankara:
Yaklasim Yayincilik, 2013), 28.

2 02.11.2013 tarih ve 28809 sayil Resmi Gazete'de
yayinlanarak yirtrlige girmistir.

girmistir.

girmistir.

3 04.02.2011 tarih ve 27836 sayili Resmi Gazete'de
yayimlanmis ve 01.07.2012 tarihinde yurirlige

4 22.01.2002 tarih ve 24648 sayili Resmi Gazete'de
yayimlanmis ve 01.01.2003 tarihinde yiiriirlige

5 Unal Tekinalp, Sermaye Ortakliklarinin Yeni
Hukuku, (istanbul: Vedat, 2015),724.

6 Reha Poroy ve Unal Tekinalp ve Ersin Camoglu,
Anonim Ortakliklar Hukuku Cilt I, (istanbul: Vedat,
2014),148.

7 Hasan Pulasl, Sirketler Hukuku Serhi, (Ankara:
Adalet, 2014), 222.
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3. LEGAL STATUS OF THE LICENSES AND THE
BUSINESS EXPERIENCE CERTIFICATES IN THE
AFTERMATH OF THE SPIN-OFF

3.1. Status of Business Experience Certificates
in Case of Spin-Off in the Light of the Resolutions
of the Public Procurement Authority

Different and stricter rules are stipulated due to the
fact that the fund, which will be spent for the work put
in the public procurement tender subject to the PPL, is
obtained from the state’s tax revenues. In these types of
public tenders, not every person can be given the oppor-
tunity to participate in the public tender by virtue of the
seriousness of work. It is required as a qualification that
the candidate/tenderer has the sufficient qualifications
to be able to accomplish the work subject to the public
tender. For this reason, the mandatory qualifications of
the candidates to participate in public procurement are
regulated in article 10 of the PPL titled “Rules on Quali-
fications”.

saglandigindan dolay1 s6z konusu ihaleler icin farkh ve
daha kat1 kurallar 6ngoriilmiistiir ve bu tiir ihalelerde,
isin ciddiyeti geregi her aklina gelenin ihaleye katilma-
sma imkAn taninmaz. ihaleye katilan adayin/isteklinin
o isi bagarabilecek, gerceklestirebilecek niteliklerde ol-
mast aranir. Bu yiizden KiK’in “fhaleye Katilimda Yeter-
lik Kurallar1” baghkh 10. maddesinde ihaleye katilacak
isteklilerin tagimalar1 zorunlu olan sartlar belirtilmigtir.

Hizmet Ahmu Thaleleri Uygulama Yo6netmeliginin®
3. maddesinde yer alan tanima gore is deneyim belgesi;
adayin veya isteklinin ihale konusu hizmet veya ben-
zer hizmetlerdeki mesleki deneyimini gosteren, hizmet
alimlarinda ig bitirme belgesi, yapimla ilgili hizmet isle-
rinde ise ig bitirme belgesi, is durum belgesi, is denetle-
me belgesi ve i yonetme belgesini ifade etmektedir.

Bu belgelerden hangisinin ya da hangilerinin idare tara-
findan yeterlilik degerlendirmesinde kullanilacagy, ihale
konusu igin niteligine gére degismektedir ve ihale konu-
suna gore istenen belgeler ihale dokiimaninda ve ihale
veya 6n yeterlige iligkin ilanlarda veya davet belgelerinde
belirtilir.
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According to the definition of business experience certif-
icate stipulated in the article 3 of “Service Procurement
Tenders Governing Regulations™®, a business experience
certificate indicates that the candidate/tenderer has
the same or similar occupational experience regarding
to the services subject to the public tender and refers to
the work completion certificate in service procurements,
the work completion certificate in overhead operations
about construction, the business certificate of conditions
and the certificate of business conduct.

Which document or documents will be used by the ad-
ministration in efficiency rating depends on the nature
of the business subject to public tender. The documents
required in each public tender depending on the subject
of the public tender are stated in the public procurement
documents and in the notice regarding to the public ten-
der or preliminary qualification or in the invitation docu-
ments.

As stated above, certain problems have emerged due to
frequent utilization of spin-offs. This issue in public ten-
ders financed by the taxes collected from citizens has

Yukarida da bahsedildigi iizere sirket béliinmelerinin
siklagmasi sonucunda birtakim sorunlar: da beraberinde

getirmigtir. Vatandaglardan toplanan vergiler ile finanse
edilen kamu ihalelerinde ise bu husus oldukea biiyiik bir
6neme sahiptir. Dolayisiyla kamu jhalelerine katilim i¢in
aranan on gartlardan biri olan is deneyim belgelerinin
sirket boliinmeleri durumunda hangi sirkette kalacag:
hususuna cevap verilmesi vergiler ile finanse edilmele-
ri nedeniyle KiK’te sayilan bu niteliklerin saglanmasi
o6nemlidir.

Sirket boliilnmelerinde KiK geregince 6n sart olarak ara-
nan ig deneyim belgelerinin hangi sirkette kalacagi husu-
su Kamu Thale Kurulwnun diizenleyici kurul kararlarina
da konu olmustur. Emsal niteligindeki 19.10.2009 karar
tarihli ve 2009/DK.D-143° karar sayili ve daha 6nce sir-
ket birlesmelerine iligkin olarak is deneyim belgelerinin
durumuna yonelik olarak verilen diizenleyici kurul ka-
rarlarina atif yapilarak verilen Kamu fhale Kurulwnun
diizenleyici kurul kararina gére, béliinme cercevesinde
yer alan alacak, bor¢ ve haklar icin kiilli halefiyet ilke-
si gecerli olacagindan dolay: béliinen sirkete ait olan ve
béliinme kapsaminda yer alan biitiin hukuki iligkilerin
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great importance. This explains why the question which
company should keep the business experience certificate
bears relevance in case the company participates in pub-
lic tenders.

The issue of which company will keep the business ex-
perience certificates, which are prerequisite in pursuant
to PPL in company spin-offs, have been also discussed in
Public Procurement Board regulatory decisions. Pursu-
ant to assizes of the Public Procurement Board which
are made by referring to the Public Procurement Board’s
precedential regulatory assize dated 19.10.2009, num-
bered 2009/DK.D-143° and regulatory assize related to
the status of the business experience certificates in com-
pany merger. Due to the principle of total subrogation for
obligations and rights, all transactions belonging to the
spin-off company, in scope of spin-off, will transfer in to
newly-established company/companies automatically.

By force of the principal of total subrogation, business
experience certificates that constitute the basis of spin-
off will also be transferred to the company that acquired
thebusiness which is related to that field of activity at the
end of the spin-off. Even if it is concluded that the busi-
ness experience certificates about the field of activity will
pass to that company by the acquisition of the business
related to the aforementioned field of activity, in case
that the company which is a part of the spin-off proce-
dure participates a public tender with these documents
and information, the administration will examine these
documents and information. Disablement from partici-
pating in public procurement tender verification will be
made by taking the participant company, the candidate/
tenderer and the candidate/tenderer’s shareholder pos-
sessing more than half of the shares of the candidate/ten-
derer, into the consideration. Besides, in the same Public
Procurement Board regulatory decision; in case that a
spin-off occurs within the candidate/tenderer’s compa-
ny which participates in the public procurement tender
and satisfies the desired conditions throughout the pub-
lic tender process, an evaluation is made by considering
the transferred business components and fields of activ-

devralan veya yeni kurulan sirkete ya da sirketlere ken-
diliginden gececegi belirtilmistir.

Kiilli halefiyet ilkesinin geregi olarak da s6z konusu bo-
liinmeye esas teskil eden is deneyim belgeleri de, béliin-
me sonucunda o faaliyet alanina iligkin isletmeyi devra-
lan sirkete gececektir. Her ne kadar s6z konusu faaliyet
alanina iliskin igletmenin devralinmasiyla o faaliyet ala-
nina iliskin is deneyim belgelerinin o sirkete gececegi ka-
rara baglanmis olsa da, boliinme iglemine taraf olan gir-
ketin bu belge ve bilgiler ile bir kamu ihalesine katilmasi
durumunda, idare bu belgeleri ve bilgileri inceleyecektir
ve yasaklilik teyidi de yine hem ihaleye katilan sirket icin
hem de istekli/aday icin hem de bu isteklinin yaridan
fazla hissesine sahip kigiler dikkate alinarak yapilacak-
tir. Ayrica yine ayni Kamu Thale Kurulu kararinda, ihale
siireci icinde teklifini veren ve istenen sartlar1 saglayan
isteklinin boliinmesi durumunda, devredilen igletme
unsurlari ve faaliyet alanlar1 g6z 6niinde bulundurula-
rak bir degerlendirme yapilir ve degerlendirme sonucu
boliinmeye taraf tek bir sirketin ihale teklifi g6z 6niin-
de bulundurulacaktir. Devam eden bir sdzlesme siireci
olmasi durumunda ise, béliinme sonucunda devredilen
sozlesmeyi haiz olan sirketin s6zlesmeyi devam ettirece-
gine dair bir bilginin devralan sirket tarafindan idareye
bildirilmesi gerekmektedir.

2010/DK.D-58" Sayili Kamu Ihale Kurulwnun karari ile
béliinmenin aslinda birlesme isleminin tersi yénde ger-
ceklesen bir hukuki iglem oldugu dikkate alindiginda,
béliinme isleminde de béliinme s6zlesmesi cercevesinde
yeralan alacak, bor¢ ve haklari¢in kiilli halefiyet ilkesinin
gecerli olacag1 boliinen ortaga ait ve boliinme s6zlesmesi
kapsaminda yer alan biitiin hukuki iligkilerin boliinme
sozlesmesinin tarafi diger sirket ya da sirketlere kendi-
liginden gececegi sonucuna varilmistir. Ayrica yukarida
bahsi gecen her iki karara da atif yapan bir bagka Kamu
Thale Kurulu karar1 olan 2010/DK.D-181" sayil1 kararda
ise boliinme sozlesmesinde yer verilen ve bdliinmeye
esas tegkil eden alan faaliyet alanlarinailigkin is deneyim
belgelerinin, o faaliyet alanina iligkin igletmeyi devralan
sirkete gececegine karar verilmistir.

8 Itis published in the Official Gazette dated
04.03.2009 and numbered 27159 and entered into
force at 05.03.2009.

9 Dated 19.10.2009 and numbered 2009/DK.D-143.

10 Dated 26.04.2010 and numbered 2010.DK.D-58.
11 Dated 12.11.2010 and numbered 2010/DK.D-181.
12 “...The issues regarding application supply type
and extension of this time in thirty six months

in compliance with the power of the board are
stipulated by Board decision.” [Article 9 (1) of Electric
Market License Regulation]
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ity. Only one tender offer of a company that is a party to
spin-off, will be taken into consideration as a result of
this evaluation. In case that there is an on-going contract
process, the administration should be notified about the
intention of the company that has the possession of the
contract which was transferred as a result of the spin-
off, to continue to be legally bound with the contract.

It is concluded in the Public Procurement Board deci-
sion, numbered 2010/DK.D-58" that the total subro-
gation will be applicable for all credits, obligations and
rights, which are considered within the scope of the
spin-off agreement and the entire legal relationships
that belong to the spun-off company and are considered
within the scope of the spin-off agreement and will pass
on to the other company or companies that are the par-
ties to the spin-off agreement by considering that the
corporate spin-off transaction is actually a legal transac-
tion happening in an opposite way comparing with the
merger transaction. It is also concluded in the public
procurement board decision numbered 2010/DK.D-181"
referring to the two aforementioned decisions, that the
business experience certificates related to field of activi-
ties, constituting the basis of spin-off will pass on to the
transferee company which acquires the business in that
field of activity and which are included in the spin-off
agreement.

3.2. Status of Licenses Regarding to Energy
Market Regulatory Authority (“EMRA”)

3.2.1. Status of the Existing Licenses

The status of licenses of the companies that are already
operating or willing to operate in the electricity market,
during the spin-off process, is regulated in the License
Regulation.

In principle, according to the principle of total subroga-
tion, all rights and obligations belonging to the spin-off
company will pass to the transferee company with the
registration of the spin-off. On the other hand, if the

3.2 Eneriji Piyasasi Diizenleme Kurumu (“EPDK")
Nezdinde Elektrik Piyasasi Lisanslarinin Durumu

3.2.1 Sahip Olunan Lisanslarin Durumu

Elektrik piyasasinda faaliyet gosteren ya da gostermek
isteyen sirketlerin, béliinme siirecinde, sahip olduklar:
lisanslarin akibeti, Lisans Yonetmeliginde diizenlen-
mektedir.

Lisans Yonetmeliginin 59. maddesine gére, EPDK’dan
lisans sahibi bir tiizel kisinin béliinme yoluyla, Lisans
Yonetmeligi kapsamindaki hak ve yiikiimliiliiklerini
EPDK'dan izin alarak bagka bir tiizel kisiye devretmesi
miimkiindiir. Ayni hiikmiin devaminda, iiretim lisansi
almusg bir tiizel kiginin Lisans Yonetmeligi kapsamindaki
hak ve yiikiimliiliiklerinin, bu tiizel kisinin TTK uyarinca
boliinmesi yoluyla veya ayni ortaklik yapaisi ile kurulan
bir bagka tiizel kisiye, EPDK’nin onay1 alinmak kaydiyla
devredilebilecegi ve bu onayin iizerine, boliinme yoluyla
devralan sirkete, boliinen sirketin sahip oldugu lisansin
devami mahiyetinde yeni lisans verilecegi 6ngoriilmiis-
tlir. Boliinen sirketin halka acik bir tiizel kisilik olmasi
durumunda, bu tiizel kisinin yiizde yiiz payina sahip ola-
rak kurdugu bir bagka tiizel kisiye EPDK onayn ile lisan-
sin1 devrederek, devralan sirkete eskisinin devami niteli-
ginde lisans verilmesi de miimkiin kilhinmigtir.

Bunun i¢in, her haliikarda, kendisine, béliinen sirketin
sahip oldugu lisansin devami mahiyetinde yeni lisans ve-
rilmesi EPDK tarafindan onaylanan (devralan) sirketin
lisans bagvurusu yapmasi ve yeni lisans verilene kadar,
halka acik paylar hari¢ pay devri yoluyla ortaklik yapisin-
da herhangi bir degisiklik yapmamasi sarttir. Aksi halde,
devralan sirketin lisans bagvurusu reddedilir.

3.2.2 Sahip Olunan On Lisanslarin ve Lisans Bas-
vurularinin Durumu

Lisans Yonetmeligimin 5. maddesi uyarinca, iiretim
faaliyeti ile istigal etmek isteyen bir tiizel kisinin 6n-
celikle 6n lisans almasi zorunludur. Buna gére, Lisans

8 04.03.2009 tarih ve 27159 sayili Resmi Gazete'de
yayimlanmis ve 05.03.2009 tarihinde yiirirlige
girmistir.

919.10.2009 tarih ve 2009/DK.D-143.

10 26.04.2010 tarih ve 2010.DK.D-58.

1112.11.2010 tarih ve 2010/DK.D-181.

12“...0n lisans verilirken, basvurunun kaynak tiiriine
ve kurulu giiciine bagli olarak, bu siirenin otuz alti

aya kadar uzatiimasina iliskin hususlar, Kurul karari
ile diizenlenir.” [Elektrik Piyasasi Lisans Yénetmeligi,
Madde 9 (1)]
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spin-off company owns alicense in the EMRA, the trans-
fer of the licenses directly to the transferee company is
not possible in the legal frame.

According to article 59 of License Regulation, it is pos-
sible that a legal entity, which obtained a license from
EMRA, can transfer its rights and obligations within the
scope of the License Regulation to another legal entity by
getting permission from EMRA. Additionally, the same
article stipulates that any legal entity possessing produc-
tion license can transfer its rights and obligations within
scope of the License Regulation to another entity, which
is incorporated either through a spin-off in accordance
with the provisions of TCC or with the same partnership
structure as in the transferor by obtaining permission
from EMRA. It is stipulated that upon this permission, it
will be provided to the transferee company a new license
within the meaning of the continuing of the previous li-
cense possessed by the spun-off company. In case that
the spun-off company is a public company and incor-
porates a new legal entity owning 100% of its shares, by
transferring the license to the new legal entity with the

Yonetmeligi'nde aciklanan sartlar: saglayan tiizel kisiye,
miicbir sebepler hari¢, en ¢ok yirmi dort ay'* siireli bir
iiretim 6n lisans1 verilecek ve iiretim lisansi alinmasi
lizerine 6n lisans1 kendiliginden sona erecektir.'®

EPDK tarafindan 6n lisans verilmis olan bir tiizel kisinin
lisans almadan 6nce boliinme gibi paylarin devri sonucu-
nu doguracak is ve iglemlerin yapilmasi durumunda, 6n
lisans1iptal edilir."* Buna gore, lisans sahibi tiizel kisilerin
aksine, 6n lisans sahibi tiizel kigilerin béliinmeleri miim-
kiin degildir. Gercekten, Lisans Yonetmeligi'nin 57. mad-
desi uyarinca, veraset ve iflas nedenleri disinda 6n lisans
sahibi tiizel kisinin lisans almasina kadar, ayn1 madde
hiikmiinde sayilan istisnai durumlar haricinde, ortaklik
yapisinin dogrudan veya dolayli olarak degismesi, payla-
rinin devri veya paylarin devri sonucunu doguracak is ve
islemlerin yapilmasi agik¢a yasaklanmigtir. S6z konusu
istisnai durumlar arasinda, boliinme sayilmamaktadir.

On lisans sahibi bir tiizel kisinin béliilnmesi sonucunda
sahip oldugu 6n lisansin iptal edilmesinin yaninda, 6446
sayili Elektrik Piyasasi Kanununun 6. maddesinin 8.
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permission of EMRA itis made tobe possible to then have
a license that has the same features of the former one.

Therefore, it is mandatory to provide a new license hav-
ing the same features of the license of the spun-off com-
pany and for transferee company to apply to EMRA for
license and not to alter any shareholders structure by
transfer of shares excluding the transfer of public shares
until obtaining the new license.

3.2.2. Status of the Current Pre-Licenses and
License Applications

The issue of a pre-license is mandatory for a legal entity
in order to engage in production activities according to
the article 5 of the License Regulation. According to this
regulation, a pre-license with the duration of maximum
twenty-four’> months, excluding the time where there is
aforce majeure event will be provided to the legal entity
which satisfies the conditions stipulated in the License
Regulation. By receiving the production license, pre-li-
cense shall be terminated automatically."

fikras1 uyarinca, 6n lisansi iptal edilen sirketin EPDK’ya
sunmusg oldugu teminat mektubu da, EPDK tarafindan
irat kaydedilecektir.

On lisans sahibi tiizel kisinin béliinmesi sonucunda bé-
liinen sirketin yeniden ya da devralan sirketin yeni bir
6n lisans bagvurusu yapmasi durumunda ne olacagy, ilgili
mevzuatta acikca diizenlenmemigtir. Yalmzca, Elektrik
Piyasas1 Kanunu'nun 5. maddesinin 8. fikrasinda, lisansi
iptal edilen tiizel kisi ile bu tiizel kisilikte yiizde on veya
daha fazla paya sahip ortaklarin, lisans iptalini takip eden
ii¢ y1l stireyle lisans alamayacag belirtilmig olup, bu hii-
kiim de, mezkir soruyu yanitlar nitelikte degildir. Ko-
nuya iligkin olarak herhangi bir Enerji Piyasas1 Kurulu
kararma da rastlanmamigtir. Dolayisiyla, kanimizca, bu
sorunsal1 giderecek nitelikteki hukuki caligmalar yapil-
mas1 gerekmektedir.

Su asamada, 6n lisansin iiretim lisansi i¢in bir 6n kosul
olmasi ve béliinen sirketin ortaklarinin devralan sirkette
de dogrudan veya dolayl hisse sahibi olmasi kargisinda,
yukaridaki hiikmiin, gerek boliinen, gerekse devralan
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The pre-license of a legal entity will be cancelled, if a le-
gal entity engages in business activities or acts that cause
the transfer of shares such as a corporate spin-off trans-
action.” Therefore, it is not possible for alegal entity hav-
ing a pre-license to go through with a corporate spin-off
transaction. In the contrary, having a production license
allows a legal entity to go through with a spin-off trans-
action. It is explicitly prohibited for a legal entity with a
pre-license obtained from EMRA to engage in any busi-
ness activities or any activity directly or indirectly caus-
ing the partnership structure to be altered or its shares to
be transferred or activities resulting in transfer of shares
to be performed. Matters of inheritance, insolvency and
the exceptions of listed in the aforementioned article, are
excluded, until the license is obtained. Spin-off however,
isnotincluded in aforementioned exceptions.

EMRA may record the letter of guarantee of the compa-
ny as revenue, along with the cancellation of pre-license
as a result of spin-off of the legal entity, owning the pre
license according to paragraph 8 of the article 6 of the
Electricity Market Law numbered 6446.

There is no explicit provision in the relevant legislation
as to what would happen in case of the repeated license
application of the spun-off (transferor) company or the
new application of the transferee company following the
sin-off of the pre-license owner entity. The only provision
that may be related to the subject matter could be para-
graph 8 of article 5 of the Electricity Market Law, which
prescribes in that the legal entity of which license has
been cancelled and the shareholders owning 10% capital
or more in the respective legal entity cannot be granted
the license for a period of three years following the can-
cellation. However, this provision does not provide a sol-
id answer for the aforementioned question. Moreover,
it has to be noted that no decision of the Energy Market
Board have been able to solve the aforementioned issue.
Therefore, in our opinion, this matter should be clarified
through necessary legal studies, urgently.

sirket bakimindan 6n lisans iptalinde de uygulanacagini
diistinmekteyiz. Bu baglamda, 6n lisans sahibi tiizel ki-
silerin madde hiikmiine aykir1 sekilde boliinmesi sonu-
cunda, gerek 6n lisanslari iptal edilecek, gerekse devra-
lan sirketin ileride yapacag lisans bagvurusunun kabulii
risk altina girecektir.

3.2.3 On Lisans Basvurularinin Durumu

Lisans Yonetmeligi'nde, 6n lisans bagvurusunu yapmig
ve fakat heniiz 6n lisans alamamus sirketlerin boliinmesi
durumunda, 6n lisans bagvurularinin akibetinin ne ola-
cagl acikca diizenlenmis degildir. Lisans Yonetmeligi'nin
yukarida aciklanan 57. maddesi uyarinca, 6n lisans sahibi
tiizel kisilerin dahi bdliinmelerine cevaz verilmedigin-
den hukuk mantiina gére, 6n lisans bagvurusu agama-
sindaki sirketlerin béliinmeleri halinde, bu bagvurulari-
nin reddedilecegi sdylenebilir.

3.3 Bankacilik Diizenleme ve I_Jenetleme Kurumu
Nezdinde Kurulus ve Faaliyet Izinlerinin Durumu

Bankacilik Kanunu'nun 6. maddesi uyarinca, Tiirkiye'de
bir bankamin kurulmasi i¢in, Bankacilik Diizenleme ve
Denetleme Kurumu'na (“BDDK”) bagvurarak izin alin-
mas1 zorunludur. Yine, Bankacilik Kanunu’nun 10. mad-
desine gore, kurulus izni alan bankalarin, BDDK’dan ay-
rica faaliyet izni almasi sarttir.’®

BDDK’dan alimmacak kurulus ve faaliyet izinleri, banka-
larin, Tiirkiye’de faaliyet gosterebilmeleri icin olmazsa
olmaz belgeler oldugundan, lisans sinifinda degerlendi-
rebilecektir.

3.3.1 Kurulus izni Alinmadan Onceki Durum

Kurulus izni, bankanin, ticaret sicil miidiirliigiinde tescil
edilmesi i¢in 6n sart niteliginde bir lisans tipi oldugun-
dan, bu agamada béliinmenin s6z konusu olamayacag:
aciktir.

13 Article 19 (2) of Electric Market License
Regulation
14 Article 19 (4) of Electric Market License
Regulation

15 Accordance with the article 10 of the Regulation
Regarding Transaction of the Banks Subject to

the Permission and Indirect Shareholding which

is published in Official Gazette dated 011.11.2006
and numbered 26333, the application of the
establishment permission has to be made until the

end of the nine months starting from the date of the
publication of the BRSA decision regarding giving the
permission.

16 Paragraph 4 of Article 10 of the Regulation
Regarding Merger, Acquisition, Spin-Off and Share
Transfer of the Banks
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Hence, weshare the opinion thatthe aforementionedlegal
provision would apply for both the spun-off (transferor)
as well as the transferee companies regarding the cancel-
lation of the pre-license. Since, pre-license is conditional
upon the receipt of the production license, the sharehold-
ers of the spun-off company will, directly or indirectly,
own the shareholding of the transferee company. In this
respect, an illegal spin-off of the pre-license owner com-
panyrealized against the foregoing provision, willnot only
resultin the cancellation of the pre-license of the spun-off
(transferor) legal entity, but will also risk the approval of
any future license application of the transferee company.

3.2.3. Status of the Pre-license Applications

The status of the pre-license application of the companies,
which have already completed and submitted the pre-
license application, but not yet received, is not explicitly
stipulated in the License Regulation. The companies are
not permitted to go through the corporate spin-off trans-
action at the time of having their pre-license according
the article 57 of the License Regulation. It can therefore
be concluded, that the applications of the companies to
obtain the Pre-License will be most likely denied in case
that a company goes through the spin-off process before
it application is concluded and Pre-License is obtained.

3.3. Banking Regulation and Supervision Agency
(BRSA)

In regard to the article 6 of the Banking Law, it is obliga-
tory to apply BRSA and obtain its permission in order to
establish a bank in Turkey. Yet, in accordance with the
article 10 of the Banking Law, the banks owning establish-
ment license are also required to obtain an operating li-
cense from BRSA.»®

Both establishment and operating permissions are es-
sential documents, so these permissions are considered
as in the level of licenses.

3.3.2 Faaliyet izni Alinmadan Onceki Durum

Bankacilik Kanunu’nun 19. maddesine gore, boliinme,
BDDK’nin iznini almak kaydiyla, Tiirkiye’de yalnizca ‘fa-
aliyette’ bulunan bankalar acisindan miimkiindiir. Diger
bir deyisle, BDDK’dan geregi gibi faaliyet izni almamis bir
sirketin béliinmesi miimkiin degildir. Buna aykir: sekilde
béliinen bir girketin kurulus izninin akibeti ile ilgili ola-
rak Bankacilik mevzuatinda acik bir diizenleme mevcut
degildir. Yalnizca, Bankacilik Kanunu’nun 11. maddesinin
1. fikrasinin (g) bendi hiikmiinde, devrolunan bankanin
birlesme veya béliinme islemlerinin tamamlanmasinin
ardindan BDDK karar ile kurulus izninin iptalini gerek-
tirecegi diizenlenmistir. Fakat mezk{ir madde hitkmiiniin
uygulama alani yeterli aciklikta degildir.

Kanimizca, tamamlanan béliinme isleminin Bankacilik
Kanunu'nun 19. maddesine acikea aykirihik tegkil etmesi
nedeniyle, boliinen sirketin faaliyet izni bagvurusunun
reddedilerek, kurulus izninin de iptal edileceginden stz
etmek miimkiin olacaktir. Bu halde, béliinme yoluyla
devralan sirketin de, béliinen sirketin sahip oldugu kuru-
lus ve faaliyet izninden istifade edemeyecektir.

3.3.3 Faaliyet izninin Alinmasindan Sonraki
Durum

Tiirkiye’de faaliyette bulunan bir banka, tam veya kis-
mi boliinme yoluyla, duruma gore, bir ya da birden fazla
banka, finansal kurulus veya diger anonim sirketlere,
BDDK’nin izni ile boliinebilir. S6z konusu iznin alinma-
s takiben usuliine uygun sekilde gerceklestirilecek bo-
liinme sonucundaise, bankanin béliinmeye konu olan ak-
tif ve pasifleri ile hak ve yiikiimliiliikleri, devralan banka,
finansal kurulus veya diger anonim sirketlere intikal eder.
Tam boliinme halinde, béliinen bankamn tiizel kisiligi
sona ererek kayitlar: Tiirkiye Ticaret Sicilinden silinir.'

Kiilli halefiyet ilkesi geregince, boliinmeye konu olan
aktif ve pasifleri ile hak ve yiikiimliiliikler kapsamina

13 A Elektrik Piyasasi Lisans Yonetmeligi,

Madde 19(2)

14 Elektrik Piyasasi Lisans Yénetmeligi,

Madde 19 (4)

15 1Kasim 2006 tarihli ve 26333 sayili Resmi
(Gazete'de yayinlanan Bankalarin |zne Tabi Islemleri

ile Dolayh Pay Sahipligine lliskin Yonetmelik'in 10.
Maddesi uyarinca, faaliyet izni basvurusunun,
kurulus izni verilmesine iliskin Bankacilik Diizenleme
ve Denetleme Kurulu kararinin Resmi Gazete'de
yayimlandigi tarihten baslayarak en gec dokuzuncu
ayin sonuna kadar yapilmasi gerekir.

16 Bankalarin Birlesme, Devir, Bélinme ve Hisse
Degisimi Hakkinda Yonetmelik, Madde 18/4
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3.3.1. Status before Obtaining the Establishment
Permission

It is obvious that without a permission to establish a
bank, a spin-off will not be granted, since the permission
to establish a bank constitutes a prerequisite to register a
bank at the trade registry.

3.3.2. Status before Obtaining the Operating
Permission

In order to be permitted by BRSA to execute a spin-off
transaction, the subsequent bank has to be operating in
Turkey, according to article 19 of the Banking Law. In
other words, the banks that do not acquire such an op-
erating permission properly are prohibited to execute a
spin-off transaction. However, there is no clear regula-
tion available yet regarding the establishment license’s
status of a spun-off company, which went through a spin-
off process without obtaining the permission from BRSA:
It is regulated in the subparagraph (g) of the paragraph
1 of article 11 of the Banking Law, that an establishment
license shall be revoked upon completion of the merger

boliinen sirketin sahip oldugu kurulus ve faaliyet iz-
ninin dahil oldugu da diisiiniilebilirse de, Bankacilik
Kanunu'nda acikca béliinen bankanin kurulug izninin
iptalini 6ngéren 11. madde hiikmii kargisinda, bu diisiin-
ce varsayimdan ibaret kalmaktadir. Yalnizca, yorumlama
yontemiyle, tam béliinen sirketin her haliikarda kuru-
lus ve dolayisiyla da faaliyet izninin iptal edilecegi ve
béliinme sonucunda yeni kurulacak sirketlere ve/veya
mevcut sirketlere, BDDK karari ile duruma gére, yeni
kurulus ve faaliyet izni verilecegini varsaymak, kanimiz-
ca makul olacaktir. Kismi boliinme halinde ise, boliinen
sirketin, faaliyet izni kapsamindaki birtakim faaliyetleri
halihazirda diger sirkete veya sirketlere devredilmis ola-
cagindan, béliinen sirketin kurulug ve dolayisiyla faaliyet
izni yine iptal edilecek ve gerek boliinen, gerekse devra-
lan sirketlere yeni kurulus ve faaliyet izni verilecektir.
S6z konusu izinlerin BDDK’nin ayrica bir karari ya da
onay1 olmaksizin devrini 6ngoren bir hiikiim bulunma-
digindan ve mezkir sirketlerin mevzuattaki kurulus ve
faaliyet izni kosullarini tagiyip tasimadiklar: 6nem arz
ettiginden kanimizca, Bankacilik Kanunu kapsaminda
ongoriilen izin bagvuru siireclerinin yeniden takip edil-
mesi gerekecektir.
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and spin-off process of the transferred bank, upon a deci-
sion by BRSA. However, it has to be noted that the scope
of the aforementioned article is not clear enough.

Conclusively, we believe that the application of the oper-
ating license and spun-off company is going to be denied
together with the cancelation of the (establishment) li-
cense of the spun-off company, because the subsequent
completion of the spin-off process will contradict with
the article 19 of the Banking Law. In this case, Transferee
Company cannot take advantage of establishment and
operating licenses of the spun-off company.

3.3.3. Status after Obtaining the Operating Per-
mission

Any bank operating in Turkey is allowed to spin-off par-
tially or wholly into multiple banks, financial institutions
or other joint stock companies, as the case may be, with
the permission of the BRSA. Following the respective
permission of the BRSA, all assets and liabilities as well
as all rights and obligations shall pass to the transferee
bank, financial institution, or other joint stock compa-

3.4 Radyo ve Televizyon Ust Kurulu (“RTUK”)
Nezdinde Yayin Lisanslarinin ve Lisans Basvu-
rularmmn Durumu

RTUK Kanunuwnun 19. maddesine gére, yaym lisans,
miinhasiran radyo, televizyon ve istege bagl yayin hiz-
metisunmak amaciyla TTK hiikiimlerine gére kurulmusg
anonim sirketlere verilir. Ayni sirket ancak bir radyo,
bir televizyon ve bir istege bagl yayin hizmeti sunabilir.
RTUK Kanunuwnun 27. maddesi uyarinca, medya hizmet
saglayic1 kuruluslar, kablo, uydu, karasal ve benzeri or-
tamlardan yayin yapabilmeleri i¢in her bir yayin teknigi
ve ortamina iligkin RTUK’ten ayr1 ayri lisans almak zo-
rundadir.

Medya Hizmet Saglayici1 Kuruluslar ile Platform ve Alt-
yap1 i§letmecilerinin Uymalar1 Gereken Idari ve Mali
Sartlar Hakkinda Yonetmelik’in (“idari Sartlar Yonet-
meligi”) degisik 15. maddesi, medya hizmet saglayici
sirketin bir bagka medya hizmet saglayici sirkete boliin-
mesini, RTUK’{in iznine tabi tutmakta olup, bir medya
hizmet saglayic1 kurulug ancak kismi béliinme yoluyla
boéliinebilecegini 6ngormektedir.
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nies, as a result of a duly completed spin-off process. In
case of full spin-off, the spun-off bank shall automatically
terminate and deleted from the Turkish Trade Registry.®

Even if the principle of full subrogation could be con-
sidered to cause an automatic transfer for the estab-
lishment and operating permissions of the spun-off
company within the scope of the respective assets and
liabilities and rights and obligations, this consideration
would be incorrect according to article 11 of the Bank-
ing Law which explicitly prescribes cancellation of the
establishment permission of the spun-off company. In
this respect, we believe that it would be reasonable to as-
sume that the establishment and operating permissions
of the fully spun-off company will be cancelled and the
new and/or current companies which will take over the
spun-off company’s assets and liabilities and rights and
obligations shall be granted with new establishment or
operating permissions, as the case may be, with the af-
firmative decision of the BRSA.

On the other hand, if the company spins off partially,
the current establishment and therefore the operating
permissions of the spun-off company will be cancelled.
Hence both spun-off company and the transferee com-
pany will be given new establishment and operating per-
missions, because some of the operations which have
already been granted with operating permission shall be
transferred to the transferee company or companies. In
this case, we think that the respective companies should
follow the same application process as legally required
for the said permissions, given the lack of any clear pro-
vision that enable the transfer of the said permissions,
without the necessity of a decision or approval of the
BRSA and the importance of the issue as to whether such
companies satisfy the legal requirements for establish-
ment and operating permissions.

3.4. Status of the Broadcasting Licenses and Li-
cense Applications before the Radio and Televi-
sion Supreme Council (“RTSC”)

According to article 19 of the RTSC Law, broadcasting
license is given to joint stock companies established in
compliance with the provisions of TCC, for the sole pur-
pose of providing radio, television and arbitrary broad-
casting services. A company can only provide one radio,
one television and one arbitrary broadcasting service.
According to article 27 of the RTSC Law, media service
providers are obliged to obtain respective licenses for

3.4.1 Yayin Lisansinin Varligi Halinde Durum

Idari Sartlar Yénetmeliginin 15. maddesinin {iciincii
fikrasi, “...boliinme iglemleri sonucunda, sirket yapisinda
Kanunda ve yonetmeliklerde éngoriilen hususlara aykirt-
lik olusmast halinde, Ust Kurulun doksan giinii gecmemek
lizere verecegi stire icinde bu aykiritligin giderilmesi zorun-
ludur. Aksi halde ilgili medya hizmet saglayict kurulugla-
rinyayin lisanst iptal edilir.” hiitkmiinii 6ngérmektedir.

Madde hiikmiiniin lafzindan yola cikilarak, kismi bo-
liinme sonucunda, béliinen yayin lisansi sahibi anonim
sirketin yayin lisansinin, kural olarak iptal edilmeyece-
gi sdylenebilir. Ancak sirket yapisinda ilgili kanunda ve
yonetmeliklerde 6ngoriilen hususlara aykirilik olugsmasi
halinde, s6z konusu aykirilik RTUK tarafindan verilen
siirede giderilmedigi takdirde, ilgili medya hizmet sagla-
yict kuruluglarin yayin lisansi iptal edilecektir.

Kismi béliinme sonucunda, béliinen sirketin yaymn li-
sanslarinin devralan sirket veya sirketlere gecisine iligkin
olarakilgili mevzuatta acik bir hiikiim bulunmamaktadir.
Bununla birlikte, kismi kiilli halefiyet ilkesi geregince,
béliinmeye konu kismailigkin yayin lisansinin, ilgili mev-
zuatta aranan kosullarin saglanmasiyla birlikte, boliin-
me sonucunda devralan sirketlere gececegi sdylenebilir.

3.4.2 Yayin Lisansi1 Basvurusu Asamasinda Du-
rum

Heniiz yayin lisans1 almamig bir medya hizmet sagla-
yict kurulusunun béliinmesi sonucunda, lisans bag-
vurusunun akibetine iligkin olarak ilgili mevzuatta
acik bir hiikiim bulunmamaktadir. Zira Idari Sartlar
Yonetmeligimin 15. maddesinin ilk fikrasinda agikca “ya-
yin lisans1 almig anonim sirketlerin hisse devri’nden s6z
edilmekte iken, béliinmeyi diizenleyen ikinci ve ii¢iin-
cii fikralarinda, bu tiirden bir ifadeye yer verilmemistir.
Diger yandan, yukarida da belirtildigi {izere, maddenin
iictincii fikrasinin son ciimlesinde acik bir gekilde, bo-
liinme sonucunda sirket ortakhik yapisindaki aykirilik-
larin giderilmemesi halinde yayin lisansinin iptalinden
soz edilmektedir. Bu baglamda, her ne kadar madde
hitkmiiniin lafzindan, bagvuru asamasindaki bir anonim
sirketin de ancak kismi béliinebilecegi diisiiniilebilecek
ise de, yayin lisans1 olmayan bir hizmet igletmesinin bo-
liinme yoluyla devrinin pratikte ne kadar uygun olacagi
tartigilabilir. Dolayisiyla, kanimizca, heniiz yayin lisansi
almamis ve fakat bunun icin gerekli bagvuruyu yapmig
bulunan bir anonim girketin tam bdéliinmesinin miim-
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each broadcasting method and broadcasting media in
order to broadcast from cable, satellite, terrestrial and
similar mediums.

The amended article 15 of the “Regulation Regarding
Administrative and Financial Conditions Imposed to
Media Service Providers and Platform and Infrastruc-
ture Operators” (“Administrative Conditions Regula-
tion”) requires the permission of the RTSC for spin-off
of a media service provider company into another media
service provider company and stipulates that a media
service provider can only conduct partial spin-off.

3.4.1. Status of the Broadcasting Licenses and
License Applications in the Presence of a Broad-
casting License

Paragraph 3 of article 15 of the Administrative Condi-
tions Regulation stipulates that “... in case a contradic-
tion occurs in the company structure with the subject
matters prescribed in the Law and related regulations as
a result of the spin-off transaction, this contradiction must
be resolved within the duration to be given by the Supreme
Board which cannot exceed ninety days. Otherwise, the
broadcasting license of the related media service providers
will be cancelled.”

Based on the wording of the above-mentioned article, as
a result of the partial spin-off of a broadcasting license
owner joint stock company, it is, in principle, possible
to say that its broadcasting license will not be cancelled.
However, in case the new company structure causes a
breach with the matters prescribed in the relevant law
and regulations and prescribed by RTSC, the broadcast-
ing license of the related service media provider shall
necessarily be cancelled.

There is no explicit provision in the relevant legislation
regarding the method of transfer of the spun-off (trans-
feror) company’s broadcasting licenses to the transferee
company or companies, as a result of the partial spin-off.
However, pursuant to the principle of (partial) full sub-
rogation, the broadcasting license related to the part that
is subject to spin-off will pass to the transferee compa-
nies as aresult of the spin-off, if and when the conditions
required in relevant legislations are satisfied.

kiin olup olmadiginin; salt kismi boliinme yapabilecekse
bagvuru sonucunun akibetinin, ilgili mevzuatta netlesti-
rilmesinde fayda olacagi kanaatindeyiz.

4. SONUC

Globallesme sonucunda biiyiik bir hacme sahip olan tica-
rethayatinin gereksinimihaline gelen sirket béliinmeleri
sonucunda, béliinen sirketin malvarhginin nasil dagitila-
cag1 hususu oldukea biiyiik bir 6neme sahiptir. Yukarida
da bahsedildigi iizere sirket béliinmelerinin birden ¢ok
cesidi s6z konusudur ve biitiin bu béliinmeleri kapsar ni-
telikteki Kamu Thale Kurulwnun diizenleyici nitelikteki
kararlarina gére, is deneyim belgeleri iligkilendirildikleri
faaliyet alanina ait isletmeleri devralan sirkete ait olacag:
diizenlenmisgtir.

Ulkemizde, usuliine uygun sekilde kurulmak ve/veya fa-
aliyet gostermek icin enerji sirketlerinin, bankalarin ya
da medya kuruluslarimin sahip olduklar1 ya da bagvuru-
sunu yaptiklari lisanslar acisindan ise durum biraz daha
karmagiktir. Tlgili mevzuatta, lisans sahibi sirketlerin bs-
litnmelerine iligkin olarak yetkili kamu kurulugundan al-
malar1 gereken izinler detaylica diizenlenmis iken, lisans
sahibi veya lisans bagvurusu asamasindaki sirketlerin
akibetine iligkin olarak gerekli aciklik saglanmamigtir.
Kanimizca, kiilli halefiyet ilkesi geregince, boliinen sir-
ketlerin sahip olduklari lisanslar da bélilnme sonucunda
ilgili mevzuatta 6ngoriilen sartlara tabi olarak devralan
sirkete ait olmalidir. Bagvuru agsamasindaki sirketler aci-
sindan ise, kanimizca en faydali yéntem, béliinmek icin
once ilgili lisansin alinmasini beklemektir. Bunun miim-
kiin olmamasi halinde ise, bagvurulan lisansin béliinme
sonucunda devralan sirket tarafindan kullanilmasinin
miimkiin oldugu ve devralan sirketin ilgili mevzuattaki
sartlari tagidig1 varsayiminda, bagvuru belgeleri devralan
sirket acisindan tadil edilerek, devralan sirketin bagvu-
rusu {izerinden devam edilmesinin saglanmasi icin ge-
rekli hukuki diizenlemeler yapilmasi, ticari hayatin ola-
gan akisinin saglanmasi a¢isindan, faydah olabilecektir.
Fakat bunun, kamu denetiminin muhafazasi acisindan,
her mevzuat acisindan ayr1 ayr1 irdelenmesi gerektigi de
gozden kagmamalidir. B
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3.4.2. Status of the Broadcasting License in the
Application Process

There is no explicit provision in the relevant legislation
about the aftermath of the license application as a re-
sult of the spin-off of a media service provider company
which has not yet obtained a broadcasting license. Yet,
even the “share transfer of the joint stock companies
owning a broadcasting license” is explicitly mentioned
in first paragraph of article 15 of the Administrative
Conditions Regulation, there is no such statement in
paragraphs 2 and 3 which regulate the spin-off of the
broadcasting license owner companies. In case the con-
tradictions however, the company structure cannot be
resolved as explained above, the broadcasting license of
the spun-off company will therefore be cancelled, as it is
explicitly stated in the respective article. Consequently,
we can therefore claim that one can transfer a business
without a broadcasting license even though it is pre-
sumed from the wording of such article that a joint stock
company which has applied for a broadcasting license
can also spin-off partially. Therefore, from our point of
view, it would be beneficial to clarify in relevant legisla-
tion as to whether a joint stock company which has not
yet obtained a broadcasting license but applied for it can
conduct a full spin-off process and the status of the appli-
cation resultif the same could only spin-off only partially.

4. CONCLUSION

The use of company spin-offs has been increased lately,
due to the effects caused by globalization. This explains
why there is an increasing need to inquire how business
assets will be distributed during a corporate spin-off
transaction.
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