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ABSTRACT

Contracts are transactions that are based on
bilateral declaration of intention of the parties
and are made with the purpose of realizing a
legal consequence.! If both contracting parties
are undertaking liabilities, then bilateral obliga-
tory contracts will be a matter of discussion.

In the event of one party’s unfair termination
of bilateral obligatory contract, the right of
the other party to demand compensation by
applying the rights arising out of the default
provisions? of Turkish Code of Obligations
(“TCO") numbered 6098 has also been stated
in the decision of Supreme Court Assembly of
Civil Chambers dated 12.05.2010, with deci-
sion number 2010/14-244 E. and 2010/260 K.
In this article, the damage resulting from the
unfair termination will be evaluated within the
scope of the related provisions® of TCO re-
garding consequences of non-performance
of obligation.

OZET

Sozlesmeler, taraflarin karsilikli irade beyan-
larina dayanan ve belli bir hukuki sonucu ger-
ceklestirmek icin yaptiklar islemlerdir.’ S6z-
lesme ile her iki taraf da borc altina giriyorsa
burada karsilikll borc doguran sézlesmeler-
den bahsedilecektir.

Karsilikll borc doguran stzlesmelerin bir ta-
rafca haksiz olarak feshedildigi hallerde di-
ger tarafin 6098 sayili Turk Borclar Kanunu
(“TBK"Ynun ilgili huktmlerinde? dtizenlenen
temerrtt hikimleri geregince dogan haklara
basvurarak ugranilan zararin tazminini talep
edebilecegi, Yargitay Hukuk Genel Kurulu'nun
2010/14-244 esas 2010/260 karar sayil
12.05.2010 tarihli kararinda da belirtilmis olup,
isbu makale kapsaminda haksiz fesih halinde
istenebilecek zarar, TBK'nin ilgili htktimlerin-
de? duzenlenen borcun ifa edilmemesinin so-
nuclari cercevesinde degerlendirilecektir.
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Since, one of the most significant issues in the
practice is the distinction between the nega-
tive and positive damage in the event of dam-
ages arising from contracts, this article aims
to assess the suffered damages arising from
unfair termination of a bilateral obligatory con-
tract by one parties and damage items, which
can be demanded by parties as compensa-
tion, within the scope of negative damage and
positive damage notions.

KEYWORDS: Non-performance of Obliga-
tion, Default, Negative Damage, Positive Dam-
age and Loss of Profit.

1. CONTRACTUAL LIABILITY AND THE TERMS IN
CASE OF NON-PERFORMANCE

ERMS FOR OBLIGOR’S LIABILITY IN THE EVENT OF
non-performance or deficient performance
of contractual obligations are regulated under
the scope of TCO.* According to TCO, the acts
of obligor, which are contrary to his liabilities,
shall cause the compensation liability in the

below mentioned situations:®

« The obligor shall not perform his obligations at all
or perform his obligations improperly.

« The acts of the obligor, which are contrary to his li-
abilities, should have inflicted damage to the claim-
ant,

¢ The obligor shall be defective in the non-perfor-
mance of his obligations.

¢ There shall be a causal link between the non-per-
formance of obligations and the damage suffered by
the claimant.

Sozlesmeden dogan zararlarda, uygulamada
en cok énem tasiyan hususlardan biri mispet
ve menfi zarar ayrimi oldugundan, isbu maka-
le ile karsilikll borc doguran sézlesmelerin bir
tarafca haksiz olarak feshedilmesi nedeniyle
taraflarin ugradigl zararlarin ve tazminini ta-
lep edebilecekleri zarar kalemlerinin menfi ve
muspet zarar kavramlari cercevesinde de-
gerlendirilmesine yonelik bir calisma yapiimasi
amaclanmistir.

ANAHTAR KELIMELER: Borcun ifa Edil-
memesi, Temerrt, Menfi Zarar, Mlspet Zarar,
Yoksun Kalinan Kar.

1. BORCUN iFA EDILMEMESi HALINDE SOZLES-
MEDEN DOGAN SORUMLULUK VE SARTLARI

OZLESMEDEN DOGAN BORCLARIN HiC VEYA GEREGI
gibi yerine getirilmemesi halinde bor¢lunun
sorumlulugunun sartlar1 TBK’'da* diizenleme
altina alinmigtir. TBK’ya gére bor¢lunun bor-
ca aykir1 davraniginin tazminat sorumlulugu-
nayol acmasi i¢in:®

* Bor¢lu borcunu hi¢ veya geregi gibi ifa etmemis ol-
mall

* Borca aykir1 bu davranig alacakliy zarara ugratmig
olmali,

¢ Borglu, borcunu ifa edememede kusurlu olmali,

¢ Borcun ifa edilmemesiyle alacaklinin ugradig za-
rar arasinda illiyet bag1 bulunmalidir.

Yargitay Hukuk Genel Kuruluwnun 2010/14-386 esas
2010/427 karar sayil1 20.09.2010 tarihli karar: taginmaz
satis vaadi s6zlesmesinden dogan tasinmazin miilkiye-
tini alacakliya gecirme borcunun, bor¢lu tarafindan ifa

1Turkish Code of Obligations, numbered 6098,
article 1.

2TCO, article 123 ff.

3TCO, article 112 ff.

4TCO, article 112.

352.

5 Reisoglu, Tirrk Borglar Hukuku Genel Hikimler,

6 Code of Obligations, numbered 818, article 96,
TCO, article 112 ff.
7TCO, article 112.
8TCO, article 112.

ARTICLETTER|WINTER 2016



The decision of the Supreme Court Assembly of Civil
Chambers dated 29.09.2010, with decision number
2010/14-386 E. and 2010/427 K., is related to the claim-
ant’s right to claim for indemnity, in the case of non-
performance of the obligor’s obligation of transferring
the immovable property to the claimant, which has been
arisen from immovable preliminary sales contract. In
the abovementioned decision, the Supreme Court has
emphasized that it is not required for the validity of the
sales contract that the obligor of preliminary sales con-
tract to be the immovable’s registered owner at the time
of execution of the preliminary sales contract. Moreover,
the preliminary sales contract shall be valid even though
the seller is not the owner of the immovable. However, in
the lawsuit, which is brought as a result of the breach of
preliminary sales contract, it is emphasized that, the de-
fendant was not recognized as the owner of the promised
property at the time of bringing of the lawsuit. Hence, be-
cause of the impossibility of the specific performance the
obligor shall, as a rule, be deemed liable, due to the non-
performance of obligations and accepted as defective
in the case of non-performance of obligation. In these
circumstances, according to the aforesaid precedent,
promise obligee (claimant) will be able to demand the
compensation instead of specific performance.®

Consequently, it is understood that, the obligee has the
right to demand indemnity, in case the obligation cannot
be performed, due to obligor’s defect despite the exist-
ence of avalid contract.

In another decision of the Supreme Court Assembly of
Civil Chambers dated 14.01.2015 with decision number
2014/3-8 E. and 2015/10 K., it is stated that, the party who
causes non-performance of the obligation with his own
defaultis obliged to compensate all damages arising from
non-performance of such an obligation. It is mentioned
in this decision that, “In a contract made properly, the
parties are obliged to act and perform their obligations ac-
cording to the contract, avoid all kind of acts which render
the performance of obligations impossible.” and by refer-
ring to TCO’s related provision’ it is emphasizes that in

edilemediginden alacaklinin tazminat isteme hakkini
haiz olduguna iliskindir. S6z konusu kararda; satig vaadi
sozlesmesinin gecerli olmasi i¢in vaat bor¢lusunun satig
vaadi sozlesmesinin yapildig: tarihte tapuda kayith ta-
sinmazin maliki olmasimin gerekmedigi vurgulanmisg ve
saticinin taginmazin maliki olmamasina ragmen satig va-
adi sdzlesmesinin gecerli olacag: ifade edilmigtir. Ancak
satis vaadi sézlesmesine aykirilik sonucu agilan davada
davanin acildi: tarihte davalinin vaat olunan taginma-
zin maliki olmadigi goriilerek aynen ifanin miimkiin ol-
madigl, kural olarak da, borcun ifa edilmemesi halinde
bor¢lunun sorumlu olacag1 ve borcun ifa edilmemesinde
kusurlu kabul edilecegi vurgulanmistir. Bu durumda, s6z
konusu ictihada gore vaat alacaklisi davaci, aynen ifa ye-
rine tazminat talep edebilecektir.®

Sonug olarak gecerli bir sdzlesme olmasina ragmen bor-
cun bor¢lunun kusuruyla ifa edilmemesi halinde alacak-
linin olugan zararinin tazminini isteme hakki bulundugu
anlagilmaktadir.

Yargitay Hukuk Genel Kurulu'nun T. 14.01.2015 E. 2014/
3-8 K. 2015/10 sayihi bir bagka kararinda da kusuruyla
borcun ifa edilmemesine neden olan tarafin bu edimin
ifa edilmemesinden dogan tiim zararlar1 tazmin etmek-
le yiikiimlii oldugu belirtilmektedir. Bu kararda: “Gegerli
sekilde kurulmus bir s6zlesmede, taraflarin sézlesmeye uy-
gun hareket etmeleri, edimlerini s6zlesmeye uygun olarak
yerine getirmeleri, edimin ifasini imkansiz hale getiren her
tiirlii davranigtan kaginmalart zorunludur.” denmekte ve
TBK'nin’ ilgili hitkkmiine atif yapilarak; borcun hi¢ veya
geregi gibi ifa edilmedigi hallerde bor¢lu kusursuzlugunu
ispatlayamazsa alacaklinin bundan dogan zararini gider-
meKkle yiikiimlii olacagi vurgulanmaktadar.

Sonu¢ olarak borclunun edimin ifasim kusuruyla
imkansiz hale getirmesi halinde TBK'min?® ilgili hitkmii
anlaminda borca aykir: davranmig kabul edilecegi ve bu
durumda alacaklinin ugradigi tiim zararlar1 tazmin et-
mekle yiikiimlii olacag: belirtilmistir.

16098 sayili Tiirk Borclar Kanunu, madde 1.
2 TBK, madde 123 vd.

3 TBK, madde 112 vd.

4 TBK, madde 112.

352,

112 vd.

5 Reisoglu, Turk Borglar Hukuku Genel Hukumler,

7TBK, madde 112.
8 TBK, madde 112.

6 818 sayili Borclar Kanunu, madde 96, TBK, madde
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the case of a non-performance or improper performance
of the obligation, the obligor will be liable to indemnify
the obligee’s damage arising out of this breach, if he can-
not prove his impeccability.

In conclusion, it is stated that the obligor will be con-
sidered to be in breach of the contract and be obliged to
compensate all loss and damage of the obligee, according
to TCO’s related provision in the event of impossibility of
the performance, due to the obligor’s own neglect.®

2. THE DAMAGE CONCEPT IN TURKISH LAW

In the doctrine and practices of Turkish Law, the dam-
age concept rises in two different terms, as “damage in
broad terms” and “damage in strict terms”. Damage in
strict terms refers to the material damage; which is also
referred to as assets damage. Damage in broad terms
expresses both damages in assets and immaterial dam-
ages.” While the moral damage will be mentioned below
briefly, the material damage will be elaborated.

. ,7 ///////f J, !"l‘%

2. TURK HUKUKUNDA ZARAR KAVRAMI

Tiirk Hukuku doktrin ve uygulamalarinda zarar kavra-
m1 “genis anlamda zarar” ve “dar anlamda zarar” olarak
kargimiza ¢ikmaktadir. Dar anlamda zararla ifade edil-
mek istenen maddi zarardir; buna malvarlig zarar1 da
denmektedir. Genis anlamda ugranilan zarar ise, hem
malvarhiginda hem sahis varhiginda kargimiza cikan za-
rarlariifade eder.® Asagida manevi zarar hususuna kisaca
deginilecek olup, makalemiz cercevesinde maddi zarar
tizerinde detayli olarak durulacaktur.

2.1 Manevi Zarar

Manevi zarar bir kiginin kigilik haklarina yoneltilen hak-
siz bir saldir1 sonucunda saldiriya ugrayanin cektigi aci,
elem, manevi iizlintii veya ugradigi ruhsal bunalimdir.
Doktrindeki baskin goriis ve yargi kararlarindan™ da
anlagildig1 tizere haksiz saldiriya ugrayan kisinin gercek
kisi veya tiizel kisi olabilmesi de miimkiindiir. Manevi
zararin giderimi, kisinin ugradig1 manevi zarara kargilik
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2.1 Moral Damage

The moral damage is the pain, distress, mental sadness or
mental depression suffered by a person due to an unjust
offence violating personal rights.”® As inferred from court
decisions" and preponderant opinions in doctrine, the
person who faces unfair offence may be either a real per-
son or alegal person. Compensation of the moral damage
will be provided by payment of a certain sum of money
which will be paid by the violating person and will be
appraised by the judge in accordance with ordinary life.
Hereby, the main issue is not to fulfill the economic loss
and damage, but to satisfy mental distress of the person
violated with money.

2.2 Material Damage

The material damage refers to decrease in someone’s as-
sets out of his own will. What constitutes a vital point is
the existing asset, a decrease in the existing asset and that
such decrease occurs out of the person’s will.”* Moreover,

olarak hakim tarafindan hayatin olagan akigina uygun
olarak takdir edilecek bir miktar paranin zarar gérene
O6denmesi suretiyle saglanacaktir. Burada ekonomik bir
kaybin giderilmesi degil, ugranilan manevi sarsintinin
paraile tatmini s6z konusudur.

2.2 Maddi Zarar

Maddi zarar kavramiyla kastedilen, bir kimsenin mal-
varliginda kendi iradesi disinda meydana gelen azalma-
lardir. Burada 6nemli olan hususlar; mevcut bir mal-
varliginin olmasi, mevcut malvarliginda bir eksilmenin
meydana gelmesi ve bu eksilmenin kiginin rizas1 olma-
dan gerceklesmis olmasidir.* Ayrica malvarhgindaki
azalmadan s6z edilebilmesi i¢in para ile 6lciilebilen bir
eksilmenin mevcut olmas: aranmaktadir.

Malvarhig: kisinin aktif ve pasiflerinden olugur. Aktif
malvarhig) kiginin haklarindan meydana gelirken; pasif
malvarhginda kisinin miikellefiyetleri yer alir.”* Malvar-
higindaki azalma kisinin aktifinin azalmasi veya pasifinin
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apecuniary decrease is required in order to mention of a
decrease in asset.

An asset is composed of actives and passives of a person.
Actives indicate person’s rights while passives involve
the liabilities of a person.”* While the decrease in asset
may occur as decrease of actives or increase of passives,
it may be also considered as a devoiding of a possible in-
crease in the asset.*

In case the decrease of asset arises from assignment, con-
suming, demolition or as a result of intentional behavior
of sufferer, it cannot be considered as damage."®

In the event that a decrease in the asset occurs partly out
of sufferer’s intention and partly as a result of sufferer’s
own intention, while decrease arising as a result of the
sufferer’s intention is not considered as damage, the de-
crease in asset without the sufferer’s intention will con-
stitute damage.'

The damage concept in doctrine is subject to various
classifications as an actual damage-loss of profit, con-
crete-discrete, direct-indirect-reflection, positive and
negative damage. In terms of contractual obligations, the
most significant classification is the positive damage and
negative damage distinction. Positive and negative dam-
age notions pertain to contractual obligations; therefore
they are not a matter of subject for the damages arising
from tort.”

2.2.1 The Distinction of Positive Damage and
Negative Damage

In the event that the parties do not duly perform their
contractual obligations based on their bilateral declara-
tion of intention, the parties may suffer damage to a cer-
tain extent. While this damage may occur as loss of prof-
its to be gained in case of the performance of contractual

artmas1 seklinde karsimiza cikabilecegi gibi, malvarl-
gindaki muhtemel artistan yoksun kalinmasi seklinde de
gerceklesebilir."*

Malvarligimin azalmasi sonucunu doguran olay temlik
etme, tiikketme, yok etme yoluyla ya da magdurun iradi
bir davranig1 sonucu ortaya ¢ikmigsa, zarardan soz edi-
lemez.*

Malvarhgindaki eksilme kismen irade dis1 kismen de
magdurun iradesiyle gerceklesmis ise magdurun iradesi
ile gerceklesen kismu zarar olarak kabul edilmezken, ira-
desi disinda meydana gelen eksilme zarar tegkil edecek-
tir.'s

Zarar kavrami doktrinde fiili zarar-yoksun kalinan kar,
soyut-somut, dogrudan-dolayli-yansima, miispet-menfi
gibi cesitli tasniflere tabi tutulmugtur. S6zlesmeden do-
gan borg iligkileri acisindan en 6nemli tasnif menfi-miis-
pet zarar ayrimidir. Menfi ve miispet zarar kavramlari
sozlesmeden dogan borglara 6zgiidiir; haksiz fiilden do-
gan zararlar icin s6z konusu degildir.””

2.2.1 Miispet Zarar-Menfi Zarar Ayrimi

Taraflarin karsihikl irade beyanlarina dayanan s6zlesme-
lerden dogan ifa borcunun geregi gibi yerine getirilme-
mesi sonucu sozlesme taraflariin belirli 6l¢iide zarara
girmeleri s6z konusudur. Bu zarar bazen sdzlesmenin ifa
edilmesi ile elde edilecek menfaatten yoksun kalinmasi
seklinde olabilecegi gibi bazen de bagh bagina s6zlesme-
ye aykir1 davranistan dogan bir zarar olarak karsimiza
cikmaktadir. Bu zarar bicimleri miispet ve menfi zarar
olarak ifade edilmektedir. S6zlesmeden dogan sorumlu-
lukta en ¢ok iistiinde durulmasi gereken husus menfi ve
miispet zarar ayrimidir.

Oncelikle terimsel bir ayrima gitmek gerekirse; miispet
zarar olumlu zarar anlamim tagirken menfi zarar olum-

9 Eren, Borglar Hukuku Genel Hikiimler, 521.

10 Reisoglu, Tiirk Borclar Hukuku Genel Hiikiimler,
228.

11 Supreme Court Assembly of Civil Chambers dated
1.2.2012, with decision number 2011/4-687 E. and
2012/26 K.

12 Biiyiksagis, Yeni Sosyo-Ekonomik Boyutuyla
Maddi Zarar Kavrami, 46-52.

13 Biiytksagis, Yeni Sosyo-Ekonomik Boyutuyla
Maddi Zarar Kavrami, 46.
14 Bilyuksagis, Yeni Sosyo-Ekonomik Boyutuyla
Maddi Zarar Kavrami, 46.
15 Biiytksagis, Yeni Sosyo-Ekonomik Boyutuyla
Maddi Zarar Kavrami, 51.
16 Bilyiiksagis, Yeni Sosyo-Ekonomik Boyutuyla
Maddi Zarar Kavrami, 52.

17 Eren, Borclar Hukuku Genel Hitkiimler, 526-536,
0guzman ve Oz, Borclar Hukuku Genel Hikiimler,
342.

18 Ergiine, Olumsuz Zarar, 55.

19 Ergiine, Olumsuz Zarar, 57.

20 Ergiine, Olumsuz Zarar, 58.

21 Ergiine, Olumsuz Zarar, 61.

ARTICLETTER|WINTER 2016



obligations, it may also occur as a damage arising from
an act completely contrary to contractual obligations in
some circumstances.

The damages of these kinds are referred to as the positive
damage and negative damage. Where the liability arising
out of contracts is under consideration, it is worthwhile
to mention the distinction between the positive damage
and negative damage.

Initially, should the need arise for examination of this
classification in terms of terminology the positive dam-
age shall in that case denote affirmative damage and the
negative damage, adverse damage. This classification is
made by German lawyer Jhering, based on the fact that
positive damage requires an affirmative existence In oth-
er words, a valid contract is required but also the consist-
ency of a negative effect of a an adverse situation, which
means that the contract is never made or it is void.'®

According to the doctrine the most significant difference
of these two notions resides in terms of the protected
interest. While the positive damage protects the obli-
gee’s rightful expectation of proper performance and
thus the expectation of gaining income in this respect,
the negative damage on the other hand protects the reli-
ance in the properly established contract of the obligee
or the reliance of obligee concerning the performance of
obligations even if the contract is void. Recovery of the
expenses made and opportunities missed due to the reli-
ance of the establishment of contract can be provided by
this way."”

The difference in protected interests causes difference
in the items to be taken into consideration, when deter-
mining the positive and negative damage.?® The items
constituting positive damage and negative damage are
explained below in detail.

suz zarar anlamindadir. Bu adlandirma Alman hukukeu-
su Jhering tarafindan miispet zararin olumlu bir seyin
varligini, yani sézlesmenin gecerli olmasini gerektirir-
ken; menfi zarar olumsuz bir durumun, s6zlesmenin hic
kurulmamisg veya gecersiz olarak kurulmug olmasindan
meydana gelmesinden hareketle yapilmigtir.'®

Doktrinde bu iki miiessese arasindaki en 6nemli farkin
korunan menfaat bakimindan ortaya ¢iktig1 sylenmek-
tedir. Miispet zarar borcun geregi gibi ifa edilecegi ve
alacaklinin bu sayede kazanc elde edecegi konusundaki
hakl beklentisini korurken; menfi zarar gecerli olarak
kuruldugu veya gecersizlige ragmen ifanin gerceklege-
cegi yoniinde alacaklida olusan giiveni korumaktadir. Bu
halde yapilan masraflarin ve sézlesmenin kurulacagina
duyulan giivenden dolay1 kacirilan firsatlarin giderimi
saglanmis olacaktir.”

Korunan menfaatlerin farkli olmasi miispet ve menfi
zarar hesaplanirken dikkate alinacak kalemlerin de fark-
lilik gostermesine sebep olmaktadir.?® Menfi ve miispet
zarar kalemlerinin neler oldugu da agagida detayli olarak
aciklanmgtir.

Menfi ve miispet zarar arasindaki bir diger fark ise hu-
kuki sebeplerinin farkl olmasidir. Miispet zarar gecerli
bir s6zlesmeden dogan borclarin ifa edilmemesi halinde
meydana gelirken menfi zarar miispet zararin tam aksine
hiikiimsiiz bir sézlesmenin varliginda meydana ¢ikar.

Bu durumda menfi ve miispet zararin birlikte talep edile-
meyecegi anlagilmaktadir.?® Zira miispet zararin tazmi-
niyle gecerli bir sozlesmedeki ifa menfaatinin saglanma-
s1 s6z konusu olurken; menfi zararin tazminiyle gecersiz
olarak kurulan sézlesme hi¢ kurulmamis olsayd: yapma-
yacak oldugu masraflari, kacirdifi menfaatlerin gideri-
mi saglanmaktadir.?® Dolayisiyla iki durumun bir arada
olamayacagindan bahisle bu iki zararin da birlikte dogup
talep edilemeyecegi genel anlamda kabul edilmelidir.

9 Eren, Borglar Hukuku Genel Hikiimler, 521.

10 Reisoglu, Tiirk Borclar Hukuku Genel Hukiimler, 228.
11YHGK 2011/4-687 E. .2012/26 K. 1.2.2012T.

12 Biiyiiksagis, Maddi Zarar Kavrami, 46-52.

13 Biiyiksagis, Yeni Sosyo-Ekonomik Boyutuyla
Maddi Zarar Kavrami, 46.

14 Biytksagis, Yeni Sosyo-Ekonomik Boyutuyla
Maddi Zarar Kavrami, 46.

Maddi Zarar Kavrami, 51.

Maddi Zarar Kavrami, 52.

15 Biiytksagis, Yeni Sosyo-Ekonomik Boyutuyla

16 Bilyiksagis, Yeni Sosyo-Ekonomik Boyutuyla

18 Ergiine, Olumsuz Zarar, 55.
19 Ergiine, Olumsuz Zarar, 57.
20 Ergiine, Olumsuz Zarar, 58.
21 Ergiine, Olumsuz Zarar,61.

17 Eren, Borglar Hukuku Genel Hikiimler, 526-536,
0guzman ve 0z, Borclar Hukuku Genel Hkiimler, 342.
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Furthermore, another difference between negative dam-
age and positive damage is that their legal reasons are dif-
ferent. While the positive damage results from non-per-
formance of obligations arising from a valid contract, the
negative damage occurs in the presence void contract,
contrary to the positive damage.*

Under these circumstances, it is conceived that positive
damage and negative damage cannot be demanded alto-
gether.?> Likewise, while the compensation of positive
damage provides the benefit of performance in a valid
contract, the compensation of negative damage provides
the opportunity to recover the expenses, which would
have notincurred if the contract has not been executed at
all and provides recovery for the missed opportunities.?
Therefore, considering these two cases cannot coexist,
it should be acknowledged that the positive damage and
negative damages cannot be borne and demanded to-
gether.

In the decision of 13" Civil Chamber of Supreme Court

Bu hususta Yargitay 13. Hukuk Dairesi'nin 1993/2905 E.
1993/4544 K. 25.05.1993 tarihli kararinda, davacinin s6z-
lesmeyi hakl olarak feshi kabul edilmekle birlikte, dava-
cin artik hiikiimsiiz kalan bu sézlesmeye tekrar déne-
rek borcun ifa edilmemesinden dogan miispet zararini
talep edemeyecegi ve burada tazminini talep edebilecegi
zararin menfi zarar olabilecegi vurgulanmigtir.

2.2.2 Menfi (Olumsuz) Zarar

Menfi zarar, s6zlesmenin gecerli olarak gerceklesecegine
giiven duyulmas: ancak gerceklesmemesi sonucu ugra-
nilan malvarhgindaki riza dig1 azalmay ifade etmektedir.
Menfi zarardan dolay: taraflarin sorumlu tutulabilmesi
icin uyandirilan hakl giivenin ihlal edilmesi ve bu ihlalin
zarar verenin kusuruyla meydana gelmesi gerekmekte-
dir.?*

Bu durumda menfi zarar kapsaminda degerlendirilmesi
gereken zarar kalemleri sunlardir:*
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dated 25.05.1993, with decision number 1993/2905 E.
and 1993/4544 K., it is emphasized that, while the right-
ful termination of the claimant is accepted, it is not pos-
sible for the claimant to demand the compensation of
positive damage arising out of the non-performance of
obligations by returning to the contract that is no longer
effective and therefore the only damage that can be re-
quested to be compensated is the negative damage.

2.2.2 Negative Damage

The negative damage refers to the forced decrease in as-
set as a result of voidness of a contract while relying on
the affectivity of contract. In order to hold the parties li-
able for the negative damage, there should be a violation
of the rightful reliance and such violation should occur
due to the fault of the person causing the damage.**

In this case, the items which should be assessed within
the scope of negative damage are as follows:*

* Sozlesmenin yapilmasina iligskin giderler: Bun-
lar posta masrafi, harclar, noter iicreti gibi giderlerdir.

* Sézlesme yiikiimliiliigiiniin yerine getirilmesi
veya kars1 edimin kabulii icin yapilan masraflar:
Sozlesmenin taraflarinin kendi ifa borcunu yerine
getirmek maksadiyla yaptig1 tasima {icreti, sigorta
gideri vs. gibi yapilan masraflar ile sézlesme geregi
kars1 tarafin ifasini teslim alma icin yapilan giderler,
mubhafaza gideri vs. gibi masraflar bu kapsamdadir.

* Sézlesmenin yerine getirilmesi esnasinda do-
gan zararlar: Bazi hallerde kars1 tarafin edimini
yerine getirmemesi edimini yerine getiren taraf icin
zarar dogumuna sebep olabilecektir. Bu gibi zararlar
da menfi zararin tespitinde hesaplanacaktir. Orne-
gin bir tagima s6zlesmesinde tasiyicinin yiikiimlii-
liigiinden kacginarak tagman egyalar: telef etmesi
halinde telef olan egyanin degeri bu kapsamda de-
gerlendirilecektir.
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¢ The expenses regarding the execution of the
contract: These are expenses such as mail cost, fees,
and notary fee.

¢ The expenses made for the performance of
contractual obligations or for the acceptance of
counter performance: The expenses made by the
parties of contract for the performance of contrac-
tual obligations such as transportation costs, insur-
ance costs and etc., and the expenses made to receive
the performance of other party’s contractual obliga-
tions such as protection costs and etc. are considered
within the scope of these expenses.

¢ The damages arising during the performance
of contract: In some instances, counter party’s non-
performance may cause damages for the party per-
formingits obligations. These kinds of damages shall
also be calculated in determination of the negative
damage. For instance, in a contract of carriage, in the
event that the carrier perishes the goods by avoiding
his liability, the value of perished goods will be evalu-
ated within this context.

¢ The damage suffered from missing another
contract opportunity by relying upon the va-
lidity of the contract: In the case that the party
who intends to perform the contract needs to make
another contract equivalent to the same contract
and in the case that the second contract’s costs are
excessive in comparison to the first contract’s costs,
the extra costs are assessed within the scope of nega-
tive damage. For instance after the termination
of a sales contract where a unit price of 100 TL has
been agreed upon, in case the same party is obliged
to make a new sales contract with a unit price of 120
TL, the excessive cost paid over the unit price of 20
TL shall be considered as negative damage.

¢ The damage suffered from non-performance
of another contract: In the event that the contract-

* Sozlesmenin gecerliligine inamlarak bagka bir
sozlesme firsatimin kacirilmasi dolayisiyla ug-
ranilan zarar: Sozlesmenin ifasini gerceklestirme
arzusundaki tarafin ayni sézlesmeye karsilik bagka
bir sézlesme yapma geregi duydugu durumlarda
yeni yapilan s6zlesmenin masrafinin ilk s6zlesmeye
gore agkin cikmasi halinde olugan fazla 6deme menfi
zarar kapsaminda ele almmaktadir. Ornegin, 100 TL
birim fiyat lizerinden anlagilan bir satis s6zlesmesi-
nin feshinden sonra ayni kisi 120 TL birim fiyat iize-
rinden bir anlasma yapmak durumunda kalirsa ara-
daki 20 TL birim fiyat {izerinden 6denen fazla iicret
menfi zarar olarak kabul edilecektir.

* Bagka bir s6zlesmenin yerine getirilmemesin-
den dogan zarar: Sézlesme tarafl kimsenin kurdu-
gu sozlesme ile elde edecegi ifay1 bagka bir sézlesme
iligkisinde kullanmasinin s6z konusu oldugu durum-
larda ikinci s6zlegmenin yerine getirilmemesi dola-
yisiyla ugranilan zarar da menfi zarar kapsaminda
degerlendirilmektedir. Ornegin, bir tacirin satmak
amaciyla tireticiden iiriin alacagi durumda iiretici-
nin sézlesmeyi feshetmesi sebebiyle tacirin bagka
bir alicisi ile aralarindaki sézlesmeden dogan ceza
bedeli menfi zarar kalemi olarak hesaplanacaktir.

e Dava masraflary: Yargitay ictihatlar1 dogrultu-
sunda sozlesmenin feshi dolayisiyla dava yoluna gi-
dilmesi halinde yapilan dava masraflar1 da yine bir
menfi zarar kalemi olarak hesaplanmalidir.?

2.2.3 Miispet (Olumlu) Zarar

Miispet zarar, borcun ifasinda alacaklinin ¢ikarinin hic
ya da geregi gibi tatmin edilmemesi halinde meydana
gelen zarari ifade etmektedir. Burada talep edilen, borg
zamaninda veya geregi gibi ifa edilseydi alacaklinin ugra-
mayacak oldugu zararin kargilanmasidir.

Miispet zararda gecerli s6zlesmenin varligina ragmen
bor¢lunun temerriidii sonucu alacaklinin ifadan vazge-

22 Counter decision: 11th Civil Chamber of Supreme 25 Tandogan, Tirk Mesuliyet Hukuku, 427-428. 28 Ergiine, Olumsuz Zarar, 57.

Court dated 23.02.2010, with decision number 26 Supreme Court Assembly of Civil Chambers 29 Supreme Court Assembly of Civil Chambers
2008/6130 E. and 2010/2066 K. dated 05.07.2006, with decision number 2006/13- dated 17.01.1990, with decision number 1989/13-392
23 Ergiine, Olumsuz Zarar, 70. 499 E. and 2006/507 K. E. and 1990/1K.

24 Ergiine, Olumsuz Zarar, 40. 27 Ergiine, Olumsuz Zarar, 57.
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ing party has the intention to use the performance
expected from the first contract in another contract
relation, the suffered damage arising out of non-per-
formance of the second contract shall be evaluated
within the scope of negative damage. For instance,
in case where a merchant buys a product from the
manufacturer with the purpose of selling these, the
penalty amount arising out of the contract between
the merchant and its buyer, due to the termination
of the contract by the producer, shall be taken into
consideration as negative damage items.

¢ The lawsuit expenses: In accordance with the
ruling cases of Supreme Court, the lawsuit expenses
arising where a lawsuit is brought due to the termi-
nation of contract should also be calculated as an
item of negative damage.?

2.2.3 Positive Damage

Positive damage expresses the damage where the obli-
gee’s interest in the performance of the obligation that
cannot be satisfied at all or duly. Herein, the recovery of
the damage which would not have been suffered should
the performance had been on time and duly is requested.
In case of a positive damage, there is a right of the obli-
gee to demand for recovery of the damages as a result of
non-performance of obligation due to obligators default
despite the existence of a valid contract. Positive damage
relates to the damage, whereby the obligor recovers the
situation of the obligee in which he would have been if
the contractual obligations were performed accordingly
properly.?” In other words, the damages aims to restore
the situation before the contractual breach occurred.
Additionally, it is also stated in the doctrine that positive
damage aims to provide for the contractual obligations,
which are not performed at all or duly, to be considered
as performed by way of compensation (to render the un-
realized to be materialized).?

This issue was emphasized in the decision of the Su-

cerek ifa edilmemeden kaynaklanan zararin giderilme-
sini isteme hakki vardir. Miispet zarar sézlesmeden do-
gan borcun zamaninda ve geregi gibi ifa edilmig olsayd:
alacaklinin icinde bulunacagi durumu saglamaya;*” yani
sozlesmedeki kosullar gerceklegseydi alacaklinin sahip
olacaklarinin tazminini saglamaya yoneliktir. Doktrinde
de miispet zararin, hi¢c ya da geregi gibi yapilmayan ifanin
tazminat yoluyla yapilmig sayllmasini (gerceklesmeyeni
gerceklesmig hale getirmeyi) hedefledigi ifade edilmek-
tedir.®®

Yargitay da bir kararinda bu hususu su sekilde vurgula-
maktadir: “Miispet zarar, alacaklinin ifadan vazgecerek
zarartin tazminini istemesit halinde so6z konusu olur; soz-
lesme ortadan kalkmamaktadir, yalniz alacaklimin ifaya
iligkin talep hakkinin yerini miispet zararinin tazminine
dair talep hakki alir. Burada sozlesmenin feshedilmeme-
sinden degil borcunun ifa edilmemesinden dogan zararin
s6z konusu oldugu goz ardi edilmemelidir.”*

Yargitay Hukuk Genel Kurulu 2014/3-8E. 2015/10 K.
14.01.2015 tarihli kararinda ise miispet zarar1 baglangicta
gecerli olarak kurulan bir s6zlesmenin ifasinin borclu-
nun kusuruyla gerceklegtirilememesi halinde alacakli-
nin meydana gelen zarari olarak tanimlamigtir. S6z ko-
nusu kararda Yargitay Hukuk Genel Kurulunun genel
olarak bir sdzlesmenin baglangicta gecerli olarak kurul-
masina ragmen daha sonra ortaya ¢ikan nedenler dolay-
stile imkansiz hale gelmesi durumunda, gercek ve giincel
miispet zararin talep edilebilecegi seklinde ictihat etti-
gini vurgulamis ve “zarar dogurucu eylem, zarar gérenin
malvarliginda ne miktarda bir azalmaya neden olmus ise,
zarar verenin tazminat borcu da, o miktarda olmalidir.”
demek suretiyle tazminat miktarinin olugan gercek zarar
kadar olmasi gerektigini ifade etmistir. Bir bagka deyisle
O6denecek tazminat ile zarar verici eylem gerceklesme-
mis olsayd, zarar gorenin malvarhigi ne durumda olacak
idiyse, ayn1 durum tesis edilebilmesi amaclanmaktadir.

Sonug olarak, miispet zarar bor¢lanilan edimin ifasinin
gerceklesmemesi sonucu alacaklinin malvarhgindaki

22 Aksi yonde: Yargitay 11. Hukuk Dairesi 2008/6130
E. 2010/2066 K. 23.02.2010T.

23 Ergiine, Olumsuz Zarar,70.
24 Ergiine, Olumsuz Zarar, 40.

28 Ergiine, Olumsuz Zarar, 57.
29 YHGK 1989/13-392 E. 1990/1K. 17.1.1990 T.

25 Tandogan, Tiirk Mesuliyet Hukuku, 427-428.
26 YHGK, 2006/13-499 E. 2006/507 K., 05.07.2006 T.
27 Ergtine, Olumsuz Zarar, 57.
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preme Court as follows: “The positive damage shall occur
in the case where the obligee demands the compensation
of damage by withdrawing the performance; the contract
shall not be removed, nevertheless, the obligee’s right to
demand compensation of positive damage shall replace
the obligee’s right to demand performance of contractual
obligation. It should not be disregarded that the matter of
discussion herein is the damage arising from non-perfor-
mance of the contract but not from the termination of con-
tract.”®

In the decision of the Supreme Court General Assembly
of Civil Chambers dated 14.01.2105 with decision num-
ber 2014/3-8 E. and 2015/10 K., the positive damage is de-
fined as the suffered damage by the obligee in case where
the performance of a contract that has initially been es-
tablished validly, cannot be made due to the default of ob-
ligor. In the mentioned ruling case, The Supreme Court
General Assembly of Civil Chambers emphasizes that it
has established a precedent and states that, even though
the contract is validly made at the beginning, if the per-
formance of the contract becomes impossible due to rea-
sons occurred after the establishment of a valid contract,

eksilme geklinde degerlendirilmekle birlikte alacaklinin
malvarlig) artisinin engellenmesi hali olan yoksun kali-
nan karin da miispet zarar kalemi kapsaminda yer aldigi
goriilmektedir.*®

Yoksun kalinan kar (kar mahrumiyeti) malvarliginda
umulan artisin sézlesmenin ihlali sonucunda meydana
gelememesidir. Genelde s6zlesmeyi kusuruyla fesheden
taraftan talep edilmektedir. Aslinda kar kaybi acisindan
kardan yoksun kalan tarafin malvarliginda, kusurlu fe-
sihten 6nce ve sonra bir degisiklik yoktur. Burada kardan
yoksun kalan, kusurlu fesih yiiziinden mal varliginda ile-
ride meydana gelecek cogalmadan mahrum kalir. Bu hal-
de kar kaybi zarariin miispet zarar kapsaminda oldugu
aciktir.®

Bu durumda 6rnegin bir tacirin bagka bir tacire satmak
iizere mal alimi yapacag bir sézlesmede malin teslimi
gerceklestirilmediginde, alic1, miispet zarar kapsaminda
malin degeri ile birlikte malin bagkasina satilmasi sure-
tiyle saglayacagi kar1 ve ayn1 mali bir bagkasindan almaya
mecbur kalmasi halinde aradaki farki saticidan isteyebi-
lecektir.
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the obligee is entitled to demand the actual and current
positive damage.

Furthermore, it states that the compensation amount
should be equal to the actual damage of obligee and held
that; “the amount of the compensation obligation of the
person causing damage shall be limited to the extent of
the increase occurred in the asset of the sufferer due to the
act causing damage”. In other words, it aims to establish
the same condition with compensation and provide the
same condition in which the sufferer’s asset would have
been if the act resulting damage had not occurred.

Consequently, it is conceived that while the positive
damage is considered as an increase in the asset of the
obligee due to the non-performance of contractual obli-
gation, the loss of profit which refers to the prevention of
increasing in the obligee’s asset is also considered within
the scope of positive damage items.*

The loss of profit (lost profit), is the expected increase
in the asset, which cannot occur due to the breach of
contract. Generally, it is demanded from the party who

Ozetle, miispet zarar kavramina giren zarar kalemleri;**

o ihtar ¢cekme, mehil verme, fazladan yapilan nakliye
masraflari gibi s6zlesmenin ihlalinden kaynaklanan
ve bor¢ geregi gibi ifa edilseydi olugmayacak olan za-
rarlar,

o Alacaklinin kars1 edimi kabul etmek ve/veya kendi
edimini koruma altina almak i¢in yaptig1, depo mas-
raflari, sigorta primleri gibi s6zlesme ihlal edilmese
de yapilacak olup s6zlesmenin ihlal edilmesinden
dolay1 amacini kargilayamayan masraflar olarak ifa-
de edilebilir.

3. SOZLESMENIN HAKSIZ FESHi HALINDE MENFi
VE MUSPET ZARARIN TAZMiNi

Menfi ve miispet zararin ortaya ¢cikmasi icin gerekli sart-
lar birbirinden tamamen faklidir. Menfi zararda tazmini
gereken hususlar, kurulamayan veya gecerli olmayan bir
sozlesmeden kaynaklanirken; miispet zararda s6z konu-
su olan zarar sdzlesmenin feshedilmesinden degil bor-
cun ifa edilmemesinden kaynaklanmaktadir.®®
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terminates the contract with fault. Primarily, in terms of
loss of profit, there is no difference between the assets
of the party who lacks profit, before and after the defec-
tive termination. Herein, the party who faces the loss of
profit is destitute of the increase in his asset that would
take place in the future due to defective termination of
the contract. In these circumstances, the loss of profit
shall be clearly considered within the scope of positive
damage.®

For instance, in a contract where the merchant buys
goods with the intention of selling to another merchant,
in case of non-delivery of the goods, the buyer can de-
mand the value of goods along with the loss of profit
expected from the sale of goods to an another party as
well as the difference that occurs in case the merchant is
obliged to buy the same goods from another seller.

In conclusion, the damage items that falls under the
scope of the positive damage notion can be summarized
as follows;?

¢ The damages arising out of the breach of contract
and the damages that would not occur should the
obligation was performed properly, such as serving
of notice, granting an extension, the additional car-
riage expenses.

¢ The expenses made by the obligee in order to ac-
cept the performance and/or to protect his own per-
formance such as warehouse expenses or insurance
premiums, which would emerge even if the contract
is not violated, nevertheless these expenses are re-
covered due to the breach of contract.

Sozlesmenin haksiz feshedilmesiyle kastedilen sozles-
meyi fesheden tarafin gecerli bir nedene dayanmamasi
veyahut kusuruyla s6zlegsmenin feshine sebep olmasidir.

Yukarida yapmig oldugumuz aciklamalardan da anlagila-
cag lizere gecerli olarak feshedildigi ve sona erdigi kabul
edilenbirsézlesmedendolay1artik miispet zararin tazmi-
ni talep edilemeyecektir. Sozlesmeyi fesihte hakh bulu-
nan tarafin menfi zararlarinin tazminini talep edebilecegi
ise aciktir.?* Burada tartigilmasi gereken husus sozles-
menin gecerli bir neden olmadan feshedilmesi halidir.

Yarg: kararlar: sozlesmeyi haksiz olarak fesheden, s6z-
lesmenin feshinde kusurlu bulunan tarafin miispet za-
rarlarinin giderilmesini isteyemeyecegi yoniindedir.*
Ancak sozlesmenin bir tarafca haksiz olarak feshedildi-
ginin anlagildig: hallerde, diger taraf sozlesmeden don-
mez ise sdzlesme ayakta kalabilmekte boylece kusuruyla
sozlesmeyi fesheden taraftan miispet zararin tazminini
talep edilebilmektedir.3¢

Sozlesmeyi hakli olarak fesheden taraf ise hiikiimsiiz
sozlesmeye donerek miispet zararini isteyemeyecekken;
bu durumda menfi zararlarinin tazminini talep ede-
bilecektir.*” Bu konuda Yargitay 13. Hukuk Dairesi’nin
1993/2905 E. 1993/4544 K. 25.05.1993 tarihli kararinda
“Stizlesmenin, davaci Idare tarafindan hakli olarak feshe-
dilmesi nedeniyle; davact, hiikiimsiiz olan bu sézlesmeye
tekrar donerek borcun ifa edilmemesinden dogan bu miis-
pet zararint isteyemeyecegi; istenebilecek zarar, sozles-
menin yerine getirilmesi giivenine dayanarak kagwrilmis
elverigli firsatlara gore degerlendirileceginden davact,
s6zlesmeye konu mali davalidan almaytp da baska bir ki-
siden alma olanagi varsa (kagirilan firsat) o kisiye yapi-
lacagt varsayilan 6deme ile sézlesmenin hiikiimsiizItigii
nedeniyle aymi mali almak i¢in 6demek zorunda kaldig tu-
tar arasindaki farkt (menfi zarary) isteyebilir.” denilerek
hiikiimsiiz kalan s6zlesmeden menfi zarar talep edilebi-
lecegi vurgulanmigtir.

30 Supreme Court Assembly of Civil Chambers
dated 29.09.2010, with decision number 2010/14-
386 E. and 2010/427 K.

31Supreme Court Assembly of Civil Chambers dated
12.05.2010, with decision number 2010/14-244 E.
and 2010/260 K.

32 Ergiine, Olumsuz Zarar, 59-60.

33 Supreme Court Assembly of Civil Chambers

386 E. and 2010/427 K.

1993/4544 K.

2005/6142 K.

dated 29.09.2010, with decision number 2010/14-

34 13th Civil Chamber of Supreme Court dated
25.05.1993, with decision number 1993/2905 E. and

36 Supreme Court Assembly of Civil Chambers
dated 12.05.2010, with decision number 2010/14-244
E. and 2010/260 K.

37 In contrary: Serozan, Sézlesmeden Dénme,

594 1,

35 15th Civil Chamber of Supreme Court dated
17.11.2005, with decision number 2005/696 E. and
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3. THE COMPENSATION OF POSITIVE DAMAGES
AND NEGATIVE DAMAGES IN CASE OF UNFAIR
TERMINATION OF CONTRACT

The conditions required for positive and negative dam-
ages to occur are completely different. While the ele-
ments to be compensated in negative damage originates
from the contract, which cannot be executed or is invalid,
in positive damage, however, the damage must originate
from non-performance of obligations, not from the ter-
mination of the contract.®®

The unfair termination of contract indicates that the
party who terminates the contract does not base on aval-
id reason in order to terminate or leads to termination of
the contract with his default.

As it can be understood from our explanations above, the
compensation of positive damage cannot be demanded
due to a contract of which the termination is accepted as
valid. It is clear that the party who terminates the con-
tract rightfully can demand the compensation of the
negative damages.** Herein, the subject that should be
discussed is the termination of contract without a valid
reason.

According to court decisions, the party who terminates
the contract unfairly has a default in the termination of
contract cannot demand the compensation of positive
damages.*® However, where the contract is terminated
unfairly by one party and the other party does not renege
on the contract, the contract may sustain its validity thus
the compensation of positive damage can be demanded
from the party who unfairly terminates the contract.*

The party who terminates the contract rightfully can-
not demand compensation for the positive damage by
returning to the contract, but can demand compensa-
tion for the negative damages.*” The decision of Supreme
Court13™ Civil Chambers dated 25.05.1993 with decision
number 1993/2905 E. and 1993/4544 K. on this subject
emphasizes that the negative damage can be demanded

4. TEMERR_l'.'IT HUKUMLERI CERCEVESINDE
DEGERLENDIRME

Karsilikhi borg yiikleyen sozlesmelerde borclunun te-
merriidii TBK’nin ilgili hitkkmiinde®® diizenlenme altina
alinmistir. TBK’da karsilikh borg ylikleyen sézlesmeler-
de bor¢lunun temerriidii hususunda ani edimli ve siirekli
edimli borg iligkileri bakimindan ayrima gidildigi goriil-
mektedir.

Ani edimli borg iligkileri bakimindan, bor¢lunun temer-
riidii halinde alacaklinin TBK’nin ilgili hitkmii** uyarinca
borcun ifasi i¢in uygun bir siire verdikten sonra ifanin
gerceklesmemesi halinde TBK’nin ilgili hitkmiinde*’ ta-
ninmig olan haklarimi kullanabilecegi diizenlenmistir.
Bu haklar:

* Borcun aynen ifas1 ve gec ifadan dolay1 gecikme
tazminati talep etmek,

» Ifadan vazgecerek, ugradifi miispet zararimin taz-
minini talep etmek,

* Sozlesmeden donerek, ugradigs menfi zarar: talep
etmektir.

Bu haklarin yam sira TBK’'nin ilgili hitkmii*' kargilikh
borg yiikleyen siirekli edimli sézlesmeler icin de 6zel bir
diizenleme ihdas etmistir. Buna gore eger ifasina baglan-
mus siirekli edimli bir s6zlesmede bor¢lu temerriidii s6z
konusuysa alacaklinin bagvurabilecegi secimlik haklar:

¢ Aynen ifa ve gecikme tazminati talep etmek

* Sozlesmeyi ileriye yonelik feshederek, siiresinden
once fesih nedeniyle ugradig1 zararin giderilmesini
talep etmektir.

Ancak TBK’'nin ilgili hitkmii** kapsaminda alacakli ani
edimli s6zlesmelerde oldugu gibi aynen ifadan vazgege-
rek, miispet zararinin tazminini isteyemeyecektir.**

30 YHGK 2010/14-386 E. 2010/427 K. 29.09.2010T.
31YHGK 2010/14-244 E. 2010/260 K. 12.05.2010 T.

K.25.05.1993T.

32 Ergiine, Olumsuz Zarar, 53-60.
33 YHGK 2010/14-386 E. 2010/427 K. 29.09.2010T.
34 Yargitay 13. Hukuk Dairesi 1993/2905 E. 1993/4544

35 Yargitay 15. Hukuk Dairesi 2005/696 E. 2005/6142
K.1711.2005T.

36 YHGK 2010/14-244 E. 2010/260 K. 12.05.2010 T.
37 Aksi yonde: Serozan, Sozlesmeden Donme, 534 vd.
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from a null and void contract by stating as follows; “Due
to the claimant Administration’s rightful termination of
contract, the claimant cannot demand the compensation
of the positive damage arising out of the non-performance
of contractual obligation by returning the null and void
contract; the damage which can be demanded is evaluated
in accordance with the sufficient opportunities missed by
relying on the performance of the contract; therefore if the
claimant has an opportunity (missed opportunity) to buy
the goods from another person instead of the defendant
party, the price difference (negative damage) between the
supposed amount to be paid to that party and the amount
which is obliged to pay for the same goods by reason of the
invalidity of contract, can be demanded by the claimant.”

4. EVALUATION WITHIN THE SCOPE OF DEFAULT
PROVISIONS

The default of obligor in the bilateral obligatory con-
tracts is regulated under the related provision® of TCO.
As indicated in TCO, there is a distinction between the
instantaneous performance and continuous perfor-
mance obligation relation with regard to the default of
obligor in the bilateral obligatory contracts.

According to related provision of TCO,* the obligee is
entitled to use hisrights enumerated under the TCO’s re-
lated provision, in case of default of the obligor in terms
of instantaneous obligation relations, if the obligor does
not perform the contractual relation even though the
obligee grants proper time to the obligor for the fulfill-
ment of the obligation, the obligee is entitled to use his
rights stated under the TCO’s related provision.*® These
rights are as follows:

¢ To demand damages for delay in performance due
to specific performance of obligation and delayed
performance,

¢ To demand the compensation of suffered positive
damage by withdrawing the performance,

¢ To demand the compensation of suffered negative
damage by reneging on the contract.

Yargitay kararlarinda yukarida daifade ettigimiz gibi s6z-
lesmenin bir tarafca haksiz feshedilip diger tarafin s6z-
lesmeden dénmedigi hallerde, gecerli olmayan fesihten
dolay1 s6zlesmenin ayakta kalacag: kabul edilmektedir.
Bu durumda kusuruyla feshe sebep olan taraf, feshettigi
diisiincesiyle borcunu ifa etmeyerek temerriide diismiig
olacaktir ve alacakli temerriitten dogan haklarini talep
edebilecektir.

Nitekim makalemizin giris kisminda da bahsetmis ol-
dugumuz Yargitay Hukuk Genel Kurulu 12.05.2010 T.
2010/14-244 E. 2010/260 say1li kararinda, kargilikli bor¢
doguran sozlesmelerde, bir tarafin sdzlesmeyi haksiz
olarak feshetmesi halinde temerriit hiikiimlerinin uy-
gulama alami bulacagini belirtmektedir. S6z konusu ka-
rarda haksiz feshe maruz kalan tarafin miispet zararini
isteyebilecegi hususu karg: tarafin kusurlu olarak sozles-
meyi feshettiginin ve temerriide diistiigliniin kabulii ile
kendisinin de sézlesmeden dénmemis ve fesihte kusur-
suz bulunmusg olmasi sartlarina bagh tutulmustur.

Yargitay’in bir bagka kararinda da taginmaz satis vaadi
sozlesmesinden kaynaklanan bedel édeme borcunda
temerriide diisen taraf bir siire sonra ekonomik krizi
bahane gostererek soézlesmeyi feshetmistir. Fesih tek
tarafli bir islem olmakla birlikte fesih sebebinin hakl ol-
madig hallerde kargilikli bor¢ doguran sézlegmeler icin
feshe maruz kalan tarafin borca aykir1 davranmistan dogan
bor¢lunun temerriidii halinde kullanabilecegi secimlik
haklar1 glindeme gelecektir. S6z konusu olayda tacirin
ekonomik kriz sebebiyle sozlesmeyi feshetmesi hakl
goriilmemekle birlikte borca aykiri davranisiyla temer-
riilde diisen tarafin s6zlesmenin feshini benimsemeye-
rek ayakta tutan diger tarafin ugradigi miispet zararini
gidermekle yiikiimlii olacag1 vurgulanmigtir.**

5. SONUC

Isbu makalemizde hedefledigimiz calisma sézlesmele-
rin haksiz feshi halinde menfi ve miispet zararlarin taz-
mininin taraflarca istenip istenemeyecegi hususunda
yogunlagsmustir. Kural olarak sézlesmeden dogan borg-

38TCO, article 123 ff.
39TCO, article 123.
40TCO, article 125.

41TCO, article 126.
427C0, article 126.

43 Seref Ertas, Gift to Prof. Dr. Cevdet Yavuz, 317.

44 13th Civil Chamber of Supreme Court dated
14.10.2004, with decision number 2004/4131E. and
2004/14487 K.
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Additionally, there is a specific regulation for contracts
with a wider scope, is regulated under the particular pro-
vision of TCO:* According to this provision, the obligee is
entitled to use the optional rights, if there is a default of
obligor in a continuous performance contract which the
obligor began to perform. These rights are enumerated
as below:

¢ To demand the specific performance and damages

for delay in performance.

¢ To demand the recovery of the damage suffered

from the termination before due date by terminat-

ing the contract anticipatorily.

Nonetheless, according to the related provision of TCO*%,
the obligee shall not be able to demand the compensation
of positive damage by withdrawing the specific perfor-
mance as in the instantaneous performance contracts.*

As mentioned above, it is indicated in the decisions of
the Supreme Court that, if a party does not renege on a
contract, although the contract is unfairly terminated by
other party, the contract shall remain in force because of
atermination that is void. In this case, the party who ter-
minates the contract with his own defect, will enter into
default, the obligee will be entitled to demand his rights
arising from the default.

Asitisstated in theintroduction, the decision of Supreme
Court Assembly of Civil Chambers dated 12.05.2010,
with the decision number 2010/14-244 E. and 2010/260
K. emphasizes that in the event of unfair termination of
the contract by one party, the default provisions will be
applied. In the mentioned case, the party subject to un-
fair termination may demand the compensation of posi-
tive damage provided that it has not reneged on the con-
tract and has not found defective for the termination and
the other party has terminated the contract defectively
and has default.

In another decision of the Supreme Court, the party in
default for the obligation of making the payment regard-
ing the preliminary sales contract for a real estate, has

larin tazmininde bor¢lunun kusuruyla zarara sebep ol-
mas1 aranmaktadir. S6zlesmelerin feshi halinde, fesih ile
sozlesmeyi hiikiimsiiz birakan taraf artik bu s6zlesmeye
dayanarak borcun ifa edilmemesine yonelik miispet za-
rarinin tazminini talep edemeyecektir. Miispet zarar,
varligini siirdiiren sdzlesmelere dayanarak istenebilecek
bir tazminat tiiriidiir. Bu halde talep edilebilecek zarar
kalemleri, s6zlesmenin gerceklesecegine duyulan gii-
ven yiiziinden kacirilan firsatlardir. Alacakl, s6zlesmeye
konu mali bor¢ludan bagka birinden alma firsati olup da
bu firsati, borcluyla arasindaki sézlesmeye giivenerek
kacirmis ve s6zlesmenin hiikiimsiiz kalmasindan dolay1
ayni mali almak icin yaptig1 6deme ile kacirdig firsat ara-
sindaki farki yani menfi zararim talep edebilecektir.

Sozlesmeyi hakli nedeni olmadan feshederek borcunu
ifa etmeyen taraf temerriide diigsecek ve alacakli temer-
riitten dogan haklarini haksiz fesheden tarafa kars: kul-
lanabilecektir.

Ust baghklarimizda da acikladigimiz {izere menfi zarar
kurulamayan veya gecersiz olan sézlesmelerden kaynak-
lanirken; miispet zarar gecerli bir s6zlesmeye dayanil-
masina ragmen ifa borcunun hic¢ veya geregi gibi yerine
getirilemedigi hallerde ortaya cikmaktadir. Dolayisiyla
bu iki zarar tiiriiniin birlikte dogmas1 miimkiin olama-
yacagindan, birlikte talep edilemeyecekleri yoniindeki
doktrinde de baskin olan goriige katilmaktayiz. B

38 TBK, madde 123 vd.
39 TBK, madde 123.
40 TBK, madde 125.

41TBK, madde 126.
42 TBK, madde 126.

43 Ertas, Prof. Dr. Cevdet Yavuz'a Armagan

Sempozyumu Tebligi, 317.
44 Yargitay 13. Hukuk Dairesi 2004/4131E.
2004/14487 K. 14.10.2004 T.
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terminated the contract after a while by giving the eco-
nomic crisis as an excuse. Notwithstanding termination
is a unilateral transaction, in the event that the reason
for termination is unfair, the party who faces the termi-
nation in the bilateral obligatory contract will be entitled
to use optional rights which can be used in the event of
the default of the obligor, arising from the contrary to
obligation. In the mentioned instance, the merchant is
not seen as right to terminate the contract because of the
economic crisis whilst the party in default, as a reason of
its own act contrary to the obligation, shall be obliged to
compensate the suffered positive damage of the other
party due to the fact that it refuses the termination of
contract.**

5. CONCLUSION

Hereby, with this article, we focused on as to whether or
not the parties are entitled to demand the compensation
of positive damage and negative damage in case of unfair
termination of bilateral obligatory contract. As a princi-
ple, for the compensation of contractual obligation, it is
required that the obligor causes damage with his default.
In case of termination of contracts, the party who invali-
dates the contract by terminating is no longer entitled to
demand the compensation of positive damage arising out
of the non-performance of obligation with regard to such
contract. The positive damage is a kind of compensation,

which can be claimed based on an existing contract.
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