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Wholesale of Substantial
Amount of Joint Stock
Companies’ Assets and its
Effects on Share Transfer?!

Onemli Miktarda

irket Varlioinin

Toptan Satig1 ve Pay Devrine Etkileri'

ABSTRACT

In accordance with the precedents of the
Court of Appeal, wholesale of substantial
amount of joint stock companies’ assets has
been considered as the non-delegable duties
and authorizations of the general assembly by
the Turkish Commercial Code numbered 6102
(“TCC” or “Code”) which are regulated un-
der sub-clause (f) of sub-section 2 of Article
408 thereof. In this article, it shall be discussed
that whether the transfer of the shares of
closed joint stock companies should be con-
sidered within the scope of the sub-section
2, sub-clause (f) of Article 408 of the TCC.
Accordingly, legal character of wholesale of
substantial amount of the joint stock compa-
nies’ assets shall be explained; then “assets of
companies”, “substantial amount” and “whole-
sale” concepts and the potential problems that
may arise due to the lack of regulations re-
garding the mentioned subject shall be exam-

OZET

6102 sayil Turk Ticaret Kanunu (“TTK” veya
“Kanun”) ile Yargitay ictihatlarina uygun ola-
rak, anonim sirketlerde 6énemli miktarda var-
ligin toptan satisi, Kanun'un 408. maddesinin
ikinci fikrasinin (f) bendi uyarinca genel kuru-
lun devredilemez gorev ve yetkileri arasina
dahil edilmistir. Isbu makalede, halka kapall
anonim ortakliklarin baska sirketlerde sahip
oldugu paylarin devrinin TTK'nin 408. mad-
desinin ikinci fikrasinin (f) bendi kapsaminda
kabul edilip edilemeyecegi tartisiimaktadir. Bu
dogrultuda, ilk olarak onemli miktarda sirket
varliginin toptan satisi kararlarinin niteligi TTK
kapsaminda genel olarak aciklanacak olup;
ardindan “sirket varlig”, “6nemli miktar” ve
“toptan satis” kavramlari ve bu alandaki di-
zenleme eksikliklerinin uygulamada yol aca-
bilecegi sorunlar (zerinde durulacaktir. Son
olarak ise, anonim ortakliklarin baska sirket-
lerde sahip oldugu paylarin devrinin, TTK'nin
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ined. Finally, the issue of whether the transfer
of the shares of closed joint stock companies
should be considered within the scope of the
sub-section 2, sub-clause (f) of Article 408 of
the TCC shall be discussed.

KEYWORDS: Closed Joint Stock Compa-
nies, Substantial Amount, Wholesale, General
Assembly, Transfer of Shares.

1. INTRODUCTION

ENERAL ASSEMBLY IS AN OBLIGATORY BODY OF JOINT
stock companies which adopts substantial
regulations of the company upon the con-
vening of the shareholders in accordance
with Article 407 and the following articles of
the TCC. Resolutions of the general assem-

blies are considered as legal transactions since they are

deemed to be the declarations of intent that give rise to
legal consequences. This qualification of the general as-
sembly resolutions is considered decisive within the

Turkish-Swiss laws and German legal 2 doctrines.

General assembly may only adopt resolutions on matters
that are explicitly set forth under the TCC and Articles of
Association (“A0A”) of the company. In this regard, the
general assembly has some non-delegable duties and is
obliged to adopt resolutions on its own on the matters
within the scope. Non-delegable duties of the general as-
sembly are explicitly stipulated under sub-clause (f) of
sub-section 2 of Article 408 of the TCC and “wholesale
of substantial amounts of the company’s assets” has been
set forth as one of the non-delegable duties of the general
assembly thereunder.

2. LEGAL CHARACTERISTIC OF THE GENERAL
ASSEMBLY RESOLUTIONS REGARDING THE
WHOLESALE OF SUBSTANTIAL AMOUNT OF
THE COMPANY'S ASSETS WITHIN THE SCOPE
OF THE TCC

The non-delegable duties of the general assembly stipu-
lated in the Sub-section 2 of Article 408 of the TCC are
mandatory provisions, meaning that the transactions
which are not concluded in accordance with the provi-
sions shall be deemed null and void in accordance with
the sub-clause (d) of Article 391 of the TCC. Therefore,

408. maddesinin ikinci fikrasinin (f) bendi
kapsamina dahil edilip edilemeyecegi hususu
tartisilacaktir.

ANAHTAR KELiMELER: Halka Kapall
Anonim Ortakliklar, Onemli Miktar, Toptan Sa-
t1s, Genel Kurul, Pay Devri.

1. GIRIS

NONIM SIRKETLERDE BULUNMASI ZORUNLU OLAN

organlardan kbiri olan genel kurul, 6102

sayili Tiirk Ticaret Kanununun (“TTK”

veya “Kanun”) 407. ve devami maddeleri

uyarinca; pay sahiplerinin bir araya gelerek,

sirketin 6nemli nitelikteki kararlarim alan
organidir. Genel kurul kararlari, hukuki sonu¢ doguran
birer irade beyani olmasi nedeniyle, hukuki islem niteli-
gindedir. Genel kurul kararlarinin bu niteligi, genel ola-
rak Tiirk-Isvicre ve Alman hukuklarinda egemen goriis
olarak kabul edilmektedir.?

Genel kurul, Kanun’da ve esas sézlesmede acikca 6ngo-
riillen hallerde karar alir. Bu kapsamda, genel kurulun
devredilemez birtakim yetkileri mevcuttur. Devredile-
mez nitelikteki yetkilerine iligkin konularda genel kurul,
bizzat karar vermek zorundadir. TTK’'nmin 408. madde-
sinin ikinci fikrasi1 hitkmiinde, genel kurulun devredile-
mez nitelikteki yetkileri acik¢a sayilmigtir. Belirtilen yet-
kilerden bir tanesi de, TTK’min 408. maddesinin ikinci
fikrasinin (f) bendinde yer alan “Onemli miktarda sirket
varliginin toptan satig1”dur.

2. TTK KAPSAMINDA ONEMLI MIKTARDA SIR-
KET VARLIGININ TOPTAN SATISINA iLisKiN GE-
NEL KURUL KARARININ NiTELiGi

Genel kurulun devredilemez yetkilerinin diizenlendigi
TTK’nin 408. maddesinin ikinci fikras1 emredici bir hii-
kiim olup, bu hiikme aykir1 islemler TTK’nin 391. mad-
desinin (d) bendi uyarinca batildir. Bu nedenle, yonetim
kurulunun “diger organlarin devredilemez yetkilerine
giren ve bu yetkilerin devrine iligkin” kararlar1 da batil
olacaktir. TTK’nin 408. maddesinin ikinci fikrasiin (f)
bendi tahtinda kullanmilan “6nemli miktar”, “sirket varl-
81” ve “toptan sat1s” gibi kavramlarin s6z konusu hiikkiim-
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board of directors resolutions regarding issues “that are
within the scope of non-delegable duties of the other
bodies and assignment thereof” shall be also deemed
null and void as well. As the concepts of “assets of compa-
nies”, “substantial amount” and “wholesale” are not de-
fined within the sub-clause (f) of sub-section 2 of Article
408 of the TCC, it may give rise to problems in practice
with regards to the identification thereof. Within this
context, aforementioned concepts that are regulated un-
der Article 408 of the TCC will be discussed separately
below.

3. CONCEPT OF THE ASSETS OF THE COMPANY

Concept of “assets of the company” which is stipulated
within the sub-clause (f) of sub-section 2 of Article 408
of the TCC is known as a controversial topic, mainly
because Article 538 of the TCC sets the title of liquida-
tion of joint stock companies, which states that “general
assembly shall adopt a resolution for the wholesale of
substantial amount of the company’s actives” and the
concepts of “assets” and “actives” do not differ much as
stated in Article 408 and Article 538 of the TCC and are
used interchangeably.®

de aciklanmamig olmasi nedeniyle, uygulamada bu kav-
ramlarin nitelendirilmesine iligkin sorunlar meydana
gelebilecektir. Bu kapsamda, TTK’nin 408. maddesinde
bahsi gecen kavramlar asagida ayr1 ayr1 ele alimmugtir.

3. SIRKET VARLIGI KAVRAMI

TTK’nin 408. maddesinin ikineci fikrasimin (f) bendinde
gecen “sirket varligl” kavramindan ne anlasilmasi ge-
rektigi tartismalidir. Bu tartigmanin kaynaklandigi nok-
ta ise, anonim sirketlerin tasfiyesine iligkin iist baghgin
altinda diizenlenen TTK’nin 538. maddesinin ikinci fik-
rasinda yer alan “6nemli miktarda aktiflerin toptan sa-
tilabilmesi icin genel kurul karar: gereklidir.” seklindeki
ifadedir. TTK’nin 408. ve 538. maddesinde bahsedilen
“aktif” ve “varlik” kavramlari birbirinden farkli olmayip
ayni anlamda kullanmilmaktadirlar. 3

Doktrinde, “sirket varhigr” kavraminin ne ifade ettigi hu-
susunda birkac farkl goriis bulunmaktadir. Domanic’e
gore aktif kavrami dar yorumlanmalidir. Yazar, aktif
kavraminin icerisine, hemen tahsili miimkiin olmayan,
paraya cevrilebilen ve konusu para olmayan tiim ala-
caklarin ve bunlarin yaninda menkul, gayrimenkul, pay
senedi gibi cesitli kalemlerin de dahil oldugu diisiince-
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There are various opinions regarding the meaning of
the concept of “assets of the company” in the literature.
According to Domanig, the concept of assets should be
interpreted restrictively. According to the author, the
concept of “assets” is comprised of various types of items
including all uncollectible, realizable, and non-pecuniary
receivables and other items such as movable, immovable
and share certificates.* However, as Tekinalp, suggests
on the other hand, the concept of assets contains only of
long term assets.” Long term assets denote those assets
that cannot be liquidated in the specific periods of time.
In other words, it refers to assets that are retained in the
business continuously. Immovable, facility machine and
devices, vehicles and fixtures can be exemplified as long
term assets.® In our opinion, Tekinalp’s definition of as-
sets is more in line with the provisions of the TCC.

4. CONCEPT OF SUBSTANTIAL AMOUNT

As stated above, the TCC does not regulate any criteria
defining the concept of “substantial amount”. Hence, it is
essential to determine the amount of the company assets
that should be considered as a “substantial amount” for
each company, since this may give rise to controversies in
practice.

It would be beneficial to consider the underlying reason of
the enactment of the provision in order to evaluate such
concept. The legislative body’s aim is to prevent the reces-
sion of the operation areas or cessation of operations of the
company due to misconduct of the shareholders by stipu-
lating a general assembly resolution in order to sell the
“substantial amount” of company assets. In this respect,
it shall only be construed as a sale of substantial amount
of company assets, only if it significantly limits the opera-
tions of the company or restricts the transaction volume
of the company compared to previous years. According to
Altag, similar provisions regarding the publicly held joint
stock companies should also be set forth for closed joint
stock companies and substantial amount to be sold should

sindedir.* Tekinalp ise, aktif kavramina yalnizca duran
varliklar1 dahil etmektedir.® Duran varliklar kavramai ise
belirli siirelerde nakde cevrilemeyen, bagka bir deyisle
degeri siirekli isletmede kalan malvarhigini ifade etmek-
tedir. Bunlara érnek olarak taginmazlar, tesis-makine
ve cihazlar, tagitlar, demirbaglar gosterilebilir.® Kanaati-
mizce Tekinalp’in aktif varlik taniminin, TTK hiikiimleri
ile daha uyumlu olacag diisiiniilmektedir.

4. ONEMLI MIKTAR KAVRAMI

Yukarida da bahsedildigi tizere, TTK hiikiimleri uyarinca
“6nemli miktarin” belirlenmesi icin bir 6lciit getirilme-
mistir. Bu nedenle, uygulamada hangi miktarda sirket
varliginin satisinin “6nemli miktar” olarak nitelendiri-
lecegi sorunu ortaya ¢ikacagindan her bir sirket icin ne
kadar malvarliginin 6nemli sayilacagi hususunun tespit
edilmesi 6nem arz etmektedir.

Bu olciitiin degerlendirilmesinde, hiikmiin yiiriirliige
konma amacimin géz oniinde bulundurulmas: faydali
olacaktir. Zira kanun koyucu, sirketin 6nemli miktarda
varliginin satilmasini genel kurulun onayina baglayarak,
pay sahiplerinin, sirketin kétii yonetimi dolayisiyla, faali-
yet alaninin ciddi anlamda kiiciilmesi veya faaliyetlerini
yliriitemez hale gelmesini engellemeye calismaktadir.
Dolaysiyla, ancak sirketin faaliyetlerini eskisine kiyasla
o6nemli dlciide smirlayan yahut sirketin iglem hacmini
onemli dlciide daraltan miktardaki malvarhiginin satil-
mas1 halinde, 6nemli miktarda malvarliginin satimindan
soz edilebilecektir. Altag’a gore, sermaye piyasasi huku-
kunda halka acik anonim sirketler uyarinca 6ngoriilmiis
olan diizenlemelerin benzerinin, halka acik olmayan
anonim sirketler acisindan da getirilmesi ve 6nemli mik-
tar kavraminin, satima konu olan malvarhiinin sirketin
son finansal tablolarina orani iizerinden belirlenmesi
uygun olacaktir.” Teoman ise, bir hukuki miitalaasinda,®
bir anonim ortakligin toplam cirosunun %84’iine kargi-
lik gelen satisin temel bir iglem niteliginde yani 6nemli
miktarda bir satis oldugunu belirtmistir.

1Relevant issues discussed in the Article herein are
examined within the scope of the closed joint stock
companies.

2 Pulash, Hasan, Sirketler Hukuku Serhi Vol. 1, 2.
Edition, Ankara 2014, p.709

Kocaeli, 2013, p.29 ff

1998, p.1480

5 Tekinalp-Poroy-Camoglu, Ortakliklar ve Kooperatif

3 Haftacl, Vash, Isletmelerde Finansal Coziimleme,

4 Domanic, Hayri: Anonim Sirketler Hukuku ve
Uygulamas, Tiirk Ticaret Kanunu Serhi-ll, Istanbul,

Hukuku, istanbu|.1997, p. 1595

6 Haftaci, Vasfi, Isletmelerde Finansal Céziimleme,
Kocaeli, 2013, p.29 ff.

7 Altas, Soner, Anonim Sirketlerde Onemli Miktarda
Sirket Aktifinin Toptan Satist Sorunu, Mali Géziim
Dergisi, May-June 2014 p.98
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be determined in accordance with the latest financials of
the company.” On the other hand, Teoman has stated in
one of his legal opinion?® that, sales corresponding to 84%
of the total turnover of the companies should be construed
as an elementary transaction, i.e. it should be considered
as a sale of “substantial amount” of company assets.

We therefore hold that, since the legislative body did not
define the concept of “substantial amount” and stipulate
any standards or criteria for the mentioned concept, neg-
ative outcomes with regard to legal protection of the third
parties and the company could be considered.

5. CONCEPT OF WHOLESALE

The concept of “Wholesale” refers to the actives or the
assets as a lump sum, while “partial (separately) sale”
can be considered as antonym of “wholesale”. Although
in partial sales, it is not obligatory that the buyers should
be different; when the company gains the same results of
the prevented wholesales through selling its assets par-
tially, the transactions of the board of directors might be
deemed as invalid since the mentioned transaction aims
to overcome a mandatory provision of the TCC through
fraudulent action. Therefore it should be determined
whether or not the actions of the board of directors fall
within the scope of the above mentioned law. Within this
scope, it should be determined whether the main reason
of the board of directors can be construed as fraud against
the law or not. However, each case should be evaluated
within its own conditions, since there are no certain cri-
teriaregulated on the mentioned subject.

6. MEETING AND DECISION QUORUMS OF GENE-
RAL ASSEMBLY FOR THE WHOLESALE OF SUBS-
TANTIAL AMOUNT OF THE COMPANY ASSETS

Pursuant to Article 408 of the TCC that regulates the
wholesale of substantial amount of company assets as a
non-delegable duty of the general assembly, there is not

Kanun koyucunun, “6nemli miktar” kavramini tanimla-
mamig olmasiyla birlikte bu dogrultuda herhangi bir 61-
clityahut kistas 6ngérmemis olmasinin, iiciincii kigilerin
ve sirketin hukuki glivenligi acisindan olumsuz sonucla-
rayol acabilecegi diistiniilmektedir.

5. TOPTAN SATIS KAVRAMI

Toptan satig, varliklarin yahut aktiflerin tek seferde sa-
tilmas1 anlamina gelmektedir. Toptan satis kavraminin
karsisinda ise teker teker (peyderpey) satig kavrami yer
almaktadir. Teker teker satista, alicinin farkh kisiler ol-
mas! zorunlu olmamakla birlikte; satis1 yapan sirketin,
teker teker satis yapmak suretiyle toptan satis ile yasak-
lanan sonuca ulagsmasi halinde, yénetim kurulunun yap-
mis oldugu islemlerin toptan satista oldugu gibi gecersiz
sayilmasi s6z konusu olabilecektir. Zira burada kanuna
kars1 hileli bir yola gitmek suretiyle, Kanun’un 6ngérmiis
oldugu emredici nitelikteki bir hiikiim asilmaya ¢aligil-
maktadir. Bu kapsamda anonim sirketin yénetim kuru-
lunun gercek iradesinin kanuna karsi hile yoluna gitmek
yoniinde olup olmadiginin tespit edilmesi gerekecektir.
Ancak, bahsi gecen kavrama iligkin kesin 6l¢iitler getiri-
lemediginden, her olayin kendi somut kogullar1 cerceve-
sinde degerlendirilmesi uygun olacaktir.

6. ONEMLI MIKTARDA SiRKET VARLIGININ TOP-
TAN SATISINDA GENEL KURUL TOPLANTI VE
KARAR NiSAPLARI

Onemli miktarda sirket varligimin satigin1 genel kurulun
devredilemez yetkileri arasinda diizenleyen TTK'nin
408. maddesinin ikinci fikrasi uyarinca, bu yonde bir ka-
rar alinmasi icin agirlagtirilmig bir nisap 6ngoriilmemis
olup genel kurulda agirlagtirilmig toplant: ve karar ni-
saplari, yalnizca TTK’nin 421. maddesinde belirtilen hal-
lerde s6z konusu olmaktadir. Ancak, anonim girketlerin
tasfiyesibaghgi altinda diizenlenen TTK’nin 538. madde-
sinin ikinci fikras1 uyarinca, “Onemli miktarda aktiflerin
toptan satilabilmesi icin genel kurulun karart gereklidir.

1isbu makaledeki hususlar, halka kapali anonim
ortakliklar kapsaminda incelenmistir.

2 Pulash, Hasan, Sirketler Hukuku Serhi Cilt 1, 2.
Baski, Ankara 2014, s.709

3 Haftacl, Vash, Isletmelerde Finansal Coziimleme,
Kocaeli, 2013, 5.29 vd.

1998, 5.1480

4 Domanic, Hayri: Anonim Sirketler Hukuku ve
Uygulamas, Tiirk Ticaret Kanunu Serhi-ll, Istanbul,

5 Tekinalp-Poroy-Camoglu, Ortakliklar ve Kooperatif
Hukuku, Istanbul 1997, s. 1535

6 Haftacl, Vash, Isletmelerde Finansal Coziimleme,
Kocaeli, 2013, 5.29 vd.

7 Altas, Soner, Anonim Sirketlerde Onemli Miktarda
Sirket Aktifinin Toptan Satisi Sorunu, Mali Géziim
Dergisi, Mayis-Haziran 2014 .98
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any aggravated quorum stipulated for such issues, since
the quorums are only set forth in Article 421 of the TCC.
However, there are some uncertainties in the practice
since the second sub-section of Article 538 of the TCC
titled as the liquidation of joint stock companies states
that: “General assembly shall adopt a resolution for the
whole sale of substantial amount of actives. Provisions of
the third and fourth sub-sections of Article 421 shall be
implemented for this resolution”. Second sub-section of
Article 538 shall not be applied to the companies which
are not going through liquidation process; as such arti-
cle is stipulated only for joint stock companies that are
going through liquidation. Hence, general assembly can
adopt a resolution in order to wholesale of the substan-
tial amount of company assets upon the existence of the
shareholders or their representatives, corresponding to
25%ofthe capital ofthe companyand majorityofthe votes
of those are present, as long as the AoA of the company
does not stipulate an aggravated quorum in this regard.

Decisions that have a significant importance for the

Bu karar hakkinda 421. maddenin ligiincii ve dérdiincti
fikralart uygulanir.” hitkkmii dolayisiyla uygulamada bir-
takim tereddiitler yaganmaktadir. Oysa TTKnin 538.
maddesinin ikinci fikras: tasfiye halindeki anonim sir-
ketlere iligkin bir diizenleme oldugundan, s6z konusu
hiikiim tasfiye halinde olmayan anonim ortakhiklara
uygulanmayacaktir. Bu nedenle, nemli miktarda sirket
varliginin toptan satisinin genel kurul tarafindan karara
baglanmasi i¢in, sirket esas sozlesmesi ile daha agir bir
nisap éngoriilmedigi takdirde, genel kurulun sirket ser-
mayesinin en az %25’ini karsilayan paylarin sahiplerinin
veya temsilcilerinin katilimi ile toplanmasi ve toplantida
hazir bulunan oylarin ¢ogunlugu ile karar almasi yeterli
olacaktur.

Ortakligin varligim1 devam ettirmesinde ve pay sahiple-
rinin menfaatlerinde 6zel agirligi olan kararlarin, agir-
lagtirilmig bir nisapla alinmasi gerekmektedir.® Agir-
lagtirilmis nisaplarin ortakligin isleyisini yavaglatacag:
diisiincesi olsa dahi, ortakligin 6nemli miktarda malvar-
liginin satig1 sonucunda dogabilecek neticelerin ciddiyeti
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company’s existence and shareholders’ interests should
be adopted with an aggravated quorum.’ The aggravated
quorums might seem to hinder the operations of the
company; however, considering the severity of the conse-
quences that may arise due to sale of substantial amount
of assets, the importance of an aggravated quorum shall
be recognized more clearly.

7. WHOLESALE OF SUBSTANTIAL AMOUNT OF
THE COMPANY ASSETS AND ITS EFFECTS ON
SHARE TRANSFER

It is of great importance whether the transfer of the
shares of the joint stock company in any other company
shall be evaluated within the scope of the wholesale of
substantial amount of the company assets or not. First
of all, it requires to be clarified whether the shares of
the company in any other companies should be deemed
as the company’s “actives” or “assets”. As the shares in
any other companies are!® considered within the scope

of the “assets of the company”, referring to our previ-

g6z oniinde bulunduruldugunda, s6z konusu kararlarin
agirlastirilmig bir yetersay: ile alinmasinin 6nemi anla-
silacaktir.

7. ONEMLi MIKTARDA SIRKET VARLIGININ TOP-
TAN SATISI VE PAY DEVRINE ETKILERI

Bir anonim ortakhigin, pay sahibi oldugu bagka bir gir-
ketteki paylarini devretmesinin, 6nemli miktarda gir-
ket varliginin toptan satis1 kapsaminda degerlendirilip
degerlendirilemeyecegi sorusu Oonem arz etmektedir.
Oncelikle, bir anonim ortakligin bagka bir sirkette sahip
oldugu paylarinin, sirketin “aktifi” yahut “varhig1” kapsa-
minda olup olmadig1 hususu agikliga kavusturulmalidir.
Anonim ortakliklarin bagka sirketlerde sahip oldugu
paylarin da “sirket varhigi” kapsaminda oldugu kabul
edildiginden,' bir anonim ortakligin bagka bir sirketteki
paylarinin, isbu makalede yaptigimiz aciklamalar dog-
rultusunda sirket varhiginin énemli bir miktarin olug-
turmasi halinde, s6z konusu paylarin devri icin genel ku-
rul karar1 alinmasi gerekliligi giindeme gelecektir. Devre
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ous explanations in this article, general assembly might
need to adopt a resolution in order to realize the trans-
fer of the mentioned shares, if those shares constitute a
substantial amount of company assets. Determination
of whether the shares to be transferred constitute a sub-
stantial amount of company’s assets should be made in
accordance with our explanations stated above and by
analyzing the financials of the company as well.

8. RULINGS OF THE COURT OF APPEALS RE-
GARDING THE WHOLESALE OF SUBSTANTIAL
AMOUNT OF THE COMPANY ASSETS

Court of Appeals has rulings regarding the wholesale of
substantial amount of company assets within the scope

of the former Turkish Commercial Code numbered 6762

(“fTCC”). In this regards, according to the ruling of
Civil Chamber of the Court of Appeals numbered 2010-

4-650/67, dated April 6th, 2011; it is stated that: “Accord-

ing to the second sub-section of Article 443 of the fTCC, an

activity or legal transaction that is not within the scope of
the objective and practice areas of the company can only be

realized by board of directors or representatives upon the

special authorization provided by the general assembly.

Moreover, pursuant to the aforementioned provision, the

general assembly must adopt a resolution in accordance

with the meeting and decision quorums set forth under the

third and fourth sub-sections of Article 388 of the fTCC in

order to grant an authorization to sell the sole immovable

of the company. Even the purchasing and sale of immova-

bles are stipulated under the title of “objective and subject”
within the articles of association of the company, the sub-

Jject matter immovables are related to the ordinary field of
business and operations of the company and the sale of the

immovable that the company conducts its’ operations can-

not be construed within this scope. In the light of the events

above, as the sale subjected to the case is regarding the sale

of the land which is the sole asset of the limited company

and the land which the gas station is located on...... it clear-

ly represents a breach of the provisions of the second sub-

section of Article 443 of the fTCC...”

konu sirket paylarinin, sirket icin 6nemli miktar tegkil
edip etmedigi hususunun, yukarida yaptifimiz acikla-
malarimiz dogrultusunda ve sirketin finansal tablolar1
incelenmek suretiyle tespit edilmelidir.

8. ONEMLI MIKTARDA SIRKET VARLIGININ TOP-
TAN SATISINA ILiSKIN YARGITAY KARARLARI

Anonim sirketlerin énemli miktarda varhginin toptan
satigina iligkin olarak Yargitay’'in 6762 sayil Eski Ti-
caret Kanunu (“eTK”) doneminde de uygulamalari
bulunmaktadir. Bu dogrultuda, Yargitay Hukuk Genel
Kurulu'nun 06.04.2011 tarih ve 2010-4-650/67 sayili
kararma gore; “...Sirket maksat ve konusu disina ¢itkan
bir isin veya hukuki iglemin yonetim kurulu veya temsil-
ciler tarafindan yapilabilmesi 6762 sayili Eski Ticaret
Kanunu’nun 443/2. maddesi uyarinca, ancak genel kuru-
lun verecegi 6zel bir yetki ile olabilir. Ayrica, genel kurulun
sirketin tek tasinmazun satmaya yetkili verebilmesi i¢in
anilan kanun hiikmii geregince aynt kanunun 388. mad-
desinin ticiincti ve dérdiincii fikralarindaki, toplanma ve
karar yeter sayist olmast da sarttir. Dava konusu sirketin
ana sozlesmesinin “amag ve konu” basligt altinda tagin-
maz alim-satimi da diizenlenmig ise de, burada s6z konusu
edilen tasinmazlar, sirketin olagan istigal konusu ve faali-
yetleri arasindaki iglere iligkin tasinmazlar olup, sirketin
lizerinde faaliyetinin siirdiirdiigii tasitnmazin bu kapsam-
da oldugu diisiiniilemez. Yukarida anlatilanlar karsisinda
dava konusu satis, limited sirketin tek malvarligi olan ve
lizerinde petrol ofist kurulu arsa satisina iligkin olduguna
gore...... eTK’'nin 443/2. maddesi hiikmiine aykirilik olug-
turdugu aciktir.”

Yine Yargitay 11. Hukuk Dairesi’nin 13.02.2006 tarih ve
2005/1362 E., 2006/1253 K. sayili kararina gore; “Ana
sézlesme ve agiklanan kanun hiikiimlerine gére, kural ola-
rak girketi temsile yetkili miidiiriin, sirkete ait malvarligi
tizerinde tasarrufta bulunabileceginin kabulii gerekir. An-
cak bu malvarliginin, sirketin sahip oldugu tek malvarlig
oldugunun veya sirketin malvarligin stirdiirebilmesi icin
hayati 6nemi haiz bulundugunun belirlenmesi halinde bu

8 Teoman, Omer, Bir Ticaret Ortakliginin Faaliyetlerini
Boliinme veya Ayrilma Sureti ile Baska Ortaklara
Devretmesi Yasayan Ticaret Hukuku, Hukuki
Miitalaalar, C.I 1992-1999, Istanbul 2011, (Tek Kisilik

Ortaklik) p.2470, 2471 I, istanbul, 2003, p.512

9 Ulas Kisa, Seda, Anonim Ortakliklarda Yasanan
Cikar Catismasinin Azinlikta Kalanlara Zarar
Vermemesi icin Ongoriilen Onleyici Hukuk Araclari,
Bilgi Toplumunda Hukuk, Unal Tekinalp'e Armagan, V.

10 Domanic, Hayri, Anonim Sirketler Hukuku ve
Uygulamasi, Tiirk Ticaret Kanunu Serhi -, Istanbul
1988, p.1480

11 Yargitay 11.HD.5.4.1993 E.1379/K.2195 (Eris, Gonen,
Anonim Sirketler Hukuku, Ankara, 1995, p.270)
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Likewise, according to the ruling of the 11th Civil Cham-
ber of the Court of Appeals, dated February 13th, 2006
with the docket number of 2005/1362, decree number
2006/1253, it is stated that: “According to the articles of
association of the company and the aforementioned provi-
sions, in principle, the manager who has been authorized
to represent the company has the right of disposal on the
assets of the company. However; in case it is determined
that the aforementioned assets are the only assets of the
company or have a significant importance for the company
in order to maintain its assets, the shareholders’ assembly
must adopt a resolution upon the majority of the votes,
pursuant to second sub-section of article 443 of the fTCC
that stipulates the inability to make the transfer without a
special authorization of the shareholders’ assembly resolu-
tion for limited liability companies as well, in order to con-
sider the undertaking regarding the trademark transfer as
valid. Considering that the transfer of the trademark is a
significant transaction and in accordance with the afore-
mentioned provisions and the characteristics of the prin-
cipal transaction, the case should be concluded upon the
consideration that transfer cannot occur without a special
authorization granted through a resolution of the share-
holders’ assembly.”

9. CONCLUSION

Non-delegable duties and authorizations of the general
assembly are stipulated under Article 408 of the TCC.
Within the scope of the aforementioned provision, since
the wholesale of substantial amount of company assets
is set forth as a mandatory provision, the general assem-
bly of the joint stock company should adopt a resolution
to sell the assets in order that such transaction shall be
deemed legally valid.

In our opinion, share transfers of the joint stock com-
panies might be considered within this scope. With re-
gard to the subject matter, in the event that shares to be
transferred constitutes as a substantial amount of the
company assets by determination of the same in the as-

kez, amilan marka devri yontindeki taahhiidiin gegerli ola-
bilmesi icin limited sirketlerde de, ortaklar kurulu karart
ile ozel bir yetki verilmeden devredilmeyecegi uygulama
alam bulan TTK’ min 443/2 uyarinca, ortaklar kurulunun
bu konuda ¢ogunlukla karar almast gerekmektedir. Dava
konusu markamin devri igleminin esasl islerden oldugu
ve yukarida belirtilen yasal diizenlemeler ile somut olayin
ozellikleri dikkate alindiginda, ortaklar kurulu karart ile
ozel bir yetki devredilemeyecegi kabul edilerek sonucuna
gére bir karar verilmesi gerekir.”

9. SONUC

Genel kurulun devredilemez gorev ve yetkileri, TTK’nin
408. maddesinde diizenlenmistir. S6z konusu diizenle-
me kapsaminda, 6nemli miktarda sirket varliginin top-
tan satis1 islemi de genel kurulun devredilemez gérev ve
yetkiler kapsaminda emredici bir hiikiim olarak diizen-
lendiginden, s6z konusu toptan satis isleminin hukuken
gecerli olabilmesi i¢in, anonim ortakligin genel kurul ka-
rar almasi gerekmektedir.

Kanaatimizce, anonim sirketler nezdinde gerceklestiri-
len pay devir iglemleri de bu kapsamda degerlendirilebi-
lecektir. S6z konusu hususa iligkin olarak, devredilecek
paylarin sirket aktifindeki yeri ve orani tespit edilerek
sayet s6z konusu oran énemli miktar olarak kabul edi-
lebilecek nitelikte ise, s6z konusu pay devrine iligkin
olarak anonim sirketin TTK’nin 408. maddesinin ikinci
fikrasinin (f) bendi uyarinca bir genel kurul karari almasi
gerektigi sonucuna varilabilecektir.

TTK’nin 408. maddesinin ikinci fikrasimin (f) bendi
uyarinca, dnemli miktarda sirket varliginin toptan sati-
s1 genel kurulun mutlak yetkilerinden olup emredici bir
sekilde diizenlenmigtir. Bu sebepten 6&tiirii, genel kurul
yapilmaksizin sirketin 6nemli miktarda varhigimin top-
tan satis1 veya 6nemli miktarda sirket varlig: olarak ni-
telendirilebilen pay senetlerinin devredilmesi halinde,
batil olan yonetim kurulu kararlarinin butlaninin veya
gecersizliginin tespiti, sirketin her bir pay sahibi tarafin-

8 Teoman, Omer, Bir Ticaret Ortakliginin Faaliyetlerini
Boliinme veya Ayrilma Sureti ile Baska Ortaklara
Devretmesi Yasayan Ticaret Hukuku, Hukuki
Miitalaalar, C.I 1992-1999, Istanbul 2011, (Tek Kisilik
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1988, 5.1480
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sets of the company, it can be concluded that the general
assembly should adopt a resolution regarding the share
transfer in accordance with sub-clause (f) of sub-section
2 of Article 408 of the TCC.

In accordance with sub-clause (f) of sub-section 2 of
Article 408 of the TCC, wholesale of substantial amount
of company assets is stipulated as one of the definite
authority of the general assembly and it is set forth as a
mandatory provision. Hence, in the event of a wholesale
of substantial amount of company assets or transfer of
the shares that constitutes substantial amount without a
general assembly resolution, a court action regarding the
detection of the nullity or invalidity of the board of direc-
tors resolutions can be brought against the sale transac-
tion by each of the shareholders." In order to eliminate
the aforementioned risk, the joint stock companies, prior
to the transfer of shares, should adopt a general assembly
resolution regarding the approval of the share transfer
upon the determination of the ratio and position of the
shares within the assets of the company in accordance
with the explanations we have stated above.

Asthereis no provision to specify the concepts stipulated
within Article 408 of the TCC, controversies may arise
in practice due to the determination of the “substantial
amount of assets of the company”. We believe that the
legislative body should ensure the enactment of second-
ary legislation in order to eliminate the uncertainties
that may arise in practice. B
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