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ABSTRACT

The concept of the letter of intent first appeared
and has been evolved in Anglo-American legal
system and it has been taking an important part
around the globe as well as in Turkey. Since
then, due to the fact that contractual relations
have been progressing and becoming increas-
ingly widespread in recent years, the letter of
intent is accepted as a legal concept.

With a letter of intent, the parties signify their
intention to enter into a contract at the end of
the contract negotiations. Since today the time
spend during the contract negotiations are tak-
ing longer and the provisions in the contracts
are longer and more detailed, the importance of
the letters of intent has increased. In this article,
the definition, legal status, differences between
the similar institutions and bindingness of the
letter of intent will be covered respectively.

KEY WORDS: Letter of Intent, Contract Ne-
gotiations, Contract Draft, Bindingness

OZET

Anglo-Amerikan hukuk sisteminde dogan ve
gelisen bir kavram olan niyet mektuplari, tlke-
mizde ve dinyada akdi liskilerin gelismesi ve
yayginlasmas! sonucunda ¢nemli bir yere sahip
olmustur. Bu sekilde niyet mektuplarinin yay-
ginlasmasiyla birlikte, niyet mektubu hukuki bir
kavram olarak kabul gdrmeye baslamistr.

Taraflar, niyet mektubu ile s6zlesme muizakeresi
sonucunda yapmay! planladiklari sdzlesmeye
iliskin olarak niyetlerini ortaya koymaktadirlar.
GUnumizde de stzlesme miuizakerelerin uzun
stirmesi, sézlesmelerin oldukca uzun ve ayrintili
hiktmler icermesi sebebiyle niyet mektuplar-
nin dnemi gin gectikce daha da artmaktadir. Bu
nedenle, bu calismamizda sirasiyla niyet mektu-
bunun tanimi, hukuki niteligi, benzer kavramlar-
dan farki ve baglayicilig ile ilgili olarak aciklama-
lara yer verilmektedir.

ANAHTAR KELIMELER: Niyet Mektubu,
Sozlesme Muzakereleri Sozlesme Tasaris,
Baglayicilik
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1. INTRODUCTION

HE LETTERS OF INTENT, WHICH HAVE NOT YET BEEN
defined exactly in Turkish legal system, have
been introduced from Anglo-American legal
system into the Turkish legal system. Because
the letters of intent are rather a new concept
which no equivalent provision available in the

Turkish Code of Obligations no. 6098' (“TC0O”), the rules

on the legal status and bindingness are similarly applica-

ble to the concept of legal intent.

The concepts which are known in Anglo-American Le-
gal system, as Memorandum of Understanding, Heads
of Terms and Letter of Intent have found their places as
letter of intent in Turkish commerecial life. The content
of the letter of intent within the context of the Anglo-
American legal system has been taken as an example for
the letter of intent introduced in Turkey.

It is observed nowadays that parallel with preferring to
draft extensive and detailed commercial contracts, the
process of initiating contract negotiations between the
parties can be difficult and time consuming. Hence, par-
ties are willing to create a general framework regarding
the contract for the purpose of this framework to lead
them through this long and difficult phase during the
negotiations phase. Furthermore, it becomes necessary
for the parties from their own perspective to apply such a
binding or non-binding instruments during the contract
negotiations. Because of this, the use of letter of intent
has been increased in practice. In this study the letter of
intent as one of the instruments that the parties apply
during the contract negotiations shall be elaborated.

2. THE CONCEPT, DEFINITION AND LEGAL STA-
TUS OF THE LETTER OF INTENT

The letter of intent is a written document outlining the
contract that parties plan to formalize in the future,
shaping the framework of the transactions to be detailed

1. GIRIS

URK HUKUK SISTEMINDE TAM OLARAK TANIMLANMA-

mis olan niyet mektuplari, hukuk sistemimize

Anglo-Amerikan hukuk sisteminden girmistir.

Tiirk Bor¢lar Kanunu'nda®' (“TBK”) konuyla

ilgili diizenleme bulunmamasi nedeniyle niyet

mektubunun hukuki niteligi ve baglayicilig
konusunda doktrin gériislerine bagvurulmaktadir. Fakat
doktrinde, konuya iligkin olarak, birbirinden farkli go-
riigler bulunmaktadir.

Anglo-Amerikan hukukunda “Memorandum of Unders-
tanding”, “Heads of Terms”, “Letter of Intent” kurumla-
r1, niyet mektubu adi altinda Tiik ticari hayatinda uygula-
ma alani bulmaktadir. Tarafimizca Tiirk ticari hayatinda
uygulama bulan niyet mektubu icin icerik olarak “Letter
of Intent” kurumu 6rnek alimmaktadir.

Giintimiizde 6zellikle ticari nitelikli szlesmelerin uzun
ve ayrintil gekilde diizenlenmesi tercih edildiginden,
buna paralel olarak s6zlesme miizakerelerinin de taraf-
lar arasinda uzun ve megakkatli gectigi gézlemlenmek-
tedir. Dolayisiyla, bu uzun ve megakkatli siiren sézlesme
miizakerelerine yol gostermesi amaciyla taraflar mii-
zakere agamasinda sozlesmeye iligkin genel cerceveyi
olusturmak istemektedirler. Bunedenle de, niyet mektu-
bunun uygulamadaki kullanimi artmigtir. Zira sézlesme
miizakereleri boyunca taraflar, kendileri acisindan bag-
layic1 olan veya olmayan birtakim kurumlara bagvurma
gereksinimi duymuglardir. Bu calismamizda da dncelikli
olarak, taraflarin sézlesme miizakereleri sirasinda bas-
vurdugu kurumlardan biri olan niyet mektuplar: ele ali-
nacaktir.

2. NIYET MEKTUBU KAVRAMI, TANIMI VE HUKU-
Ki NITELIGI

Niyet mektubu, ileride kurulmasi planlanan sézlesme-
nin ana hatlarini, devam eden soézlesme miizakereleri
kapsaminda detaylandirilabilecek olan islemlerin cerce-

1Itis published in the Official Gazette dated
04.02.2011 and numbered 27836 and entered into
force at 01.07.2012.

2 Necip Kocayusufpasaoglu, Borglar Hukukuna Giris,
Hukuki islem, Sézlesme, (Istanbul: Filiz, 2010), 111.

(Ankara: Yetkin, 2015), 244.

3 Cem Dinar, Niyet Mektubunun Hukuki Niteligi ve
Baglayicilig, (Istanbul: Vedat, 2008), 5.
4 Fikret Eren, Borglar Hukuku Genel Hitkiimler,

5 Safa Reisoglu, Tirk Borclar Hukuku Genel
Hiikiimler, (Istanbul: Beta, 2014), 65, Eren, Borglar
Hukuku Genel Hitkiimler, 246.
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according to the scope of the ongoing contract negotia-
tions and containing a non-binding statement of inten-
tion. In this context, the letter of intent can be defined
as a statement of intention which has to be in a written
format, non-binding and outlines the legal structure that
has to be established and includes either the complete
facts or some facts by leaving some of the facts out,? of
one party to the other party.®* Drawing on abovemen-
tioned definition, the party drafting the letter of intent,
does not declare its intent to execute a contract, instead
he only confirms to constitute a background of the con-
tract, which is likely to be drafted. In other words, a let-
ter of intent is a preparation to enter into a contract and
even though a letter of intent does not constitute a bind-
ing commitment by either party, it establishes a mutual
trust environment between the parties in which to con-
tinue negotiations. At the same time, the letter of intent
is considered a vital instrument for the interpretation of
the contract that may be executed in the future.

The letter of intent cannotbe considered as alegally bind-
ing document because the party who drafts and sends it
does not have the intention to be bound by it. As a matter
of fact, for a binding contract to be established there is a
need for the existence of mutual declaration of will.

The letter of intent, which is not considered as a declara-
tion of will, also cannot be regarded as an offer in the legal
sense. An offer is a serious and significant statement of
will, which notifies and explains the intent of the offeror
to the offeree to reach an agreement.* An offer must be
required to contain all the essential components of an
intended contract. A letter of intent, on the other hand,
does not contain all essential components of a contract
or even if it does, such components can be amended at
any time during the contract negotiations and thus can-
not be deemed as an offer. If the offeror declares his in-
tention to initiate a contract negotiation or to proceed
therewith, by indicating that he is not bound by his offer
or by leaving the essential components out, this declara-
tion can be deemed as an invitation to offer.® The inviter

vesini ¢izen ve yazili olarak diizenlenen; ancak yalnizca
baglayici olmayan bir niyet aciklamasini ihtiva eden bir
belgedir. Bu baglamda, niyet mektubu, taraflardan biri-
nin diger bir tarafa, kurmay: planladiklar1 hukuki yapinin
ana hatlarini tam olarak veya bazi unsurlarim eksik bira-
karak? ortaya koyan, yazili olan; ancak baglayic1 olmayan
bir niyet aciklamasi olarak tanimlanabilir.? Bu tamimdan
yola cikarak, niyet mektubunu génderen taraf s6zlesme
kurmaya yonelik bir irade aciklamasinda bulunmamak-
tadir. Gelecekte gerceklesmesi muhtemel sézlesmenin
altyapisini olusturmay1 amaclamaktadir. Diger bir ifa-
deyle niyet mektubu, s6zlesme yapmaya bir hazirhktir ve
s6zlesme miizakerelerinin ciddi olarak siirdiiriilecegine
dair taraflar arasindaki giiven iligkisini pekistirmekle
beraber taraflar birbirlerine herhangi bir taahhiitte bu-
lunmamaktadir. Ayni zamanda niyet mektuplar, ileride
kurulmas: planlanan sézlesmenin yorumlanmasi baki-
mindan da 6nem arz edebilecek bir enstriimandir.

Niyet mektubunu diger tarafa/taraflara gonderen tarafin
bu mektup ile baglanma iradesi olmadig1 icin bu mektup
baglayiciirade beyaniolarak degerlendirilemez. Zira s6z-
lesmenin kurulabilmesi i¢in kargilikl irade beyanlarinin
bulunmasi ve bu irade beyanlarinin uyugmasi gereklidir.

Irade beyam olarak nitelendirilmeyen niyet mektup-
lar1 aym1 zamanda hukuki anlamda icap olarak da kabul
edilmez. Icap, icap sahibinin sozlesme yapma iradesini
muhataba bildiren ve aciklayan ciddi ve belirli bir irade
aciklamasidir.* Icabin, sézlesmenin biitiin esasli unsur-
lar1 kapsiyor olmasi gerekmektedir. Niyet mektuplar:
ise, yapilmas1 muhtemel s6zlesmenin tiim esash unsur-
larimni diizenlememesi ya da diizenlese dahi sdzlesme
miizakereleri siiresince bu hususlarin degistirilmesinin
miimkiin olmasindan dolayn, bir bagka deyisle taraflarin
baglanma iradesi olmamasi sebebiyle icap olarak kabul
edilemez. Teklif yapan kisi, sézlesme miizakerelerine
girismek veya devam etmek niyetinde oldugunu ancak
gerekli esash unsurlardan en az birisini eksik birakmak
veya teklifi ile bagh olmadigimi belirtmekteyse icaba da-
vet s6z konusudur.® Icaba davet eden kisi, bu teklifi ile

104.02.2011 tarih ve 27836 sayili Resmi Gazete'de
yayimlanmis ve 01.07.2012 tarihinde yurirlige
girmistir.

2 Necip Kocayusufpasaoglu, Borglar Hukukuna Giris,
Hukuki [slem, Sézlesme, (istanbul: Filiz, 2010), 111.

(Ankara: Yetkin, 2015), 244.

3 Cem Dinar, Nivet Mektubunun Hukuki Niteligi ve
Baglayicilig, (Istanbul: Vedat, 2008), 5.
4 Fikret Eren, Borglar Hukuku Genel Hikimler,

5 Safa Reisoglu, Tiirk Borclar Hukuku Genel
Hiikiimler, (Istanbul: Beta, 2014), 65, Eren, Borglar
Hukuku Genel Hitkiimler, 246.
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to offer will not be bound by the offer of the invited party,
since he does not have an intention to be bound by his
invitation in the first place. From this point of view, the
letters of intent can be deemed solely as an invitation to
offer but not as an offer.

Unless indicated otherwise in laws, the freedom of form
principle stipulated in article 12 of the TCO is applicable
for the contracts in Turkish legal system. The letters of
intent are not regulated in any law and thus they are not
subject to any form requirements. Indeed, based on the
freedom of form principle, parties can issue a letter of in-
tent in any form. The letters of intent generally are used
asaform ofletterin practice based on its name. However,
there is no form requirement stipulated by any law for
the letters of intent, which are written in essence.

Even if letter of intent is generally assumed to be a uni-
laterally drafted document, since it is in a form of letter,
it usually appears as a bilateral process in practice. Fur-
thermore, one can encounter a letter of intent that is
signed by all parties. These bilateral signatures and reci-
procity do not carry a letter of intent to a contract status

bagl olma niyetinde olmadig icin, bu teklif icaba davet
eden kisiyi baglamaz. Bu acidan ele alindiginda niyet
mektuplarinin bir icap degil; ancak icaba davet olarak ka-
bul edilebilecegi anlagilmaktadir.

Tiirk hukukunda, aksi kanunda 6ngoériilmedikce soz-
lesmeler icin TBK’nin 12. maddesinde diizenlenen sekil
serbestisi prensibi gecerlidir. Niyet mektuplar: herhan-
gi bir kanunda diizenlenmediginden dolayi, kanuni bir
sekil sartina tabi olmalar1 da s6z konusu degildir. Sekil
serbestisi prensibi uyarinca, taraflar diledikleri bicimde
niyet mektubu diizenleyebilirler. Isminden de yola cika-
rak, uygulamada niyet mektuplar genel olarak mektup
seklinde kullanilmaktadir. Ancak mahiyeti bakimindan
yazil sekilde olan niyet mektuplari i¢in, bu hususta ka-
nuni bir zorunluluk 6ngoriilmemistir.

Niyet mektubu bir mektup niteliginde oldugu icin, genel
itibariyle tek bir tarafca hazirlanacag diisiiniilse de, uy-
gulamada iki tarafin da miidahil oldugu bir siirec olarak
karsimiza c¢ikmaktadir. Ayrica uygulamada, taraflarin
niyet mektuplarinin altina imzalarim attiklar da goriil-
mektedir. Taraflarca kargilikh olarak atilan bu imzalar ve
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due to the lack of the intention to be bound by it. These
signatures only indicate that the parties are serious to
proceed with their contract negotiations and yet do not
bring the bindingness to the letter of intent.

3. THE DIFFERENCE OF THE LETTER OF INTENT
FROM SIMILAR CONCEPTS

The types of the relations established through a contract
between the parties have evolved as well in accordance
with the changes and developments in commercial life.
Therefore, the execution of more detailed contracts that
would comprise of aforementioned relations in every as-
pect and provide legal security to the parties legally has
become more and more necessary.

Therefore, the parties use the instruments such as let-
ter of intent, pre-contract agreement, contract draft,
gentlemen’s agreement and framework agreement in
order to organize the contract making process, continue
the negotiations seriously and simplify the negotiation
process. There is no any other regulation available for
aforementioned instruments except for the pre-contract

karsiliklilik, taraflarin baglanma iradesi olmadigindan
niyet mektubunu sézlesme statiisiine getirmez. Atilan
bu imzalar, taraflarin s6zlesme miizakerelerini ciddi bir
sekilde siirdiireceklerine delalet eder ve fakat niyet mek-
tubuna baglayicilik kazandirmaz.

3. NiYET MEKTUPLARININ BENZER KAVRAM-
LARDAN FARKI

Ticari hayattaki gelisme ve degismelere paralel olarak ta-
raflar arasindaki s6zlesme ile kurulan iligkilerin tiirii de
gelismektedir. Bu nedenle, mezkur iligkileri her yonii ile
kapsayacak ve taraflar1 hukuki giivence altina alabilecek
daha kapsaml s6zlesmelerin imzalanmasi ihtiyaci hasil
olmaktadir.

Bu yiizden taraflar, sézlesme yapma siirecini diizene so-
kabilmek, sozlesme miizakerelerini ciddi olarak devam
ettirilebilmek ve miizakere siirecini kolaylagtirmak icin
niyet mektubu, 6n sozlesme, sdzlesme tasarisi, centil-
menlik anlagmasi ve cerceve sézlesme gibi kurumlara
bagvurmaktadir. S6z konusu kurumlar arasindan sadece
6n sozlesme TBK’da diizenlenmis olup, digerleri icin ka-
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agreements regulated under the TCO. Yet, even if each of
these instruments is related to the contract negotiations,
they differ from each other, in respect to the bindingness,
form requirement and legal standing.

3.1 The Differences between a Pre-Contract
Agreement and Letter of Intent

The parties undertake to enter into an obligatory con-
tract and promise to enter into a contract through a
pre-contract agreement stipulated in article 29 of TCO.
In other words, pre-contract agreement is a legal trans-
action, which obliges the parties to enter into a contract
in terms of legal sense.® By depending on a pre-contract
agreement, the parties become entitled to demand to
conclude the contract. Hence, the pre-contract agree-
ments are binding between the parties. If the validity of
the main contract is subject to a specific form required
by law in order to protect both parties, the validity of the
pre-contract shall also be subject to the same form stipu-
lated in the laws for the main contract.” Whereas the let-
ter of intent shall be valid without being subject to any
form requirement for its validity.

Contrary to the letter of intent, the parties become
obliged to make a contract upon concluding the pre-con-
tract agreement, given to their bilateral and reciprocal
declarations of will to make such contract. Since this ob-
ligation brought by the pre-contract agreement is an ex-
ception to the freedom of contract, the parties shall fulfill
this obligation and furthermore, the order of law obliges
the parties who have signed a pre-contract agreement to
make a contract in line therewith.® In other words, the
exception to the freedom of contract mentioned here is
not an exception to enter into a pre-contract agreement.
However, it creates an exception regarding the contract
that the both parties undertake to conclude as a result of
the pre-contract agreement. Whereas the letter of intent
does not cause any binding result for any party, because
it does not contain any commitment and the parties just
state their intention through aletter of intent.

nuni bir diizenleme bulunmamaktadir. Zira bu kurum-
lardan her biri sdzlesme miizakerelerine iligkin olsa da,
baglayicilik, sekil sarti, dogurdugu hukuki sonug agisin-
dan birbirlerinden farkli kurumlardir.

3.1. On Sézlesme ile Niyet Mektubunun Farklan

TBK’'nin 29. maddesinde diizenlenen 6n sézlesme ile ta-
raflar borclandiricl nitelikte bir s6zlesme yapmay: taah-
hiit etmekte olup, sézlesme yapma vaadinde bulunmug
olur. Yani 6n sozlesme, hukuki nitelik olarak, sézlesme
yapma borcunu doguran bir hukuki iglemdir.® On soz-
lesmeye dayanarak taraflar, ileride 6n sézlesmeye konu
olan sézlesmenin yapilmasini talep etme hakkina sahip-
tir. Dolayisiyla 6n sozlesmeler taraflar arasinda bagla-
yicidir. Kanunda asil sézlesmenin gecerliligi taraflarim
korunmasi bakimindan bir sekle tabi tutulmussa, 6n s6z-
lesmenin gecerliligi de kural olarak asil sozlesme icin ka-
nunca 6ngoriilen sekle tabidir (TBK 29/II).” Oysaki niyet
mektuplar1 yapilmasi planlanan sézlesme icin 6ngoriilen
sekil sartina tabi olmaksizin gecerli olacaktir.

Niyet mektubunun aksine, 6n sézlesmede taraflar, ile-
ride sézlesme kurmaya yoénelik karsilikli ve birbirine
uygun irade beyaninda bulundugundan, ileride bir soz-
lesme yapma borcu altina girerler. Bu durum taraflarin
sozlesme yapma 6zgiirliiklerine bir istisna getirdiginden,
taraflar arasinda s6zlesme yapma zorunlulugu dogmak-
tadir ve hukuk diizenince 6n s6zlesmeye taraf olanlar, 6n
sozlesmede 6ngoriilen sézlesmeyi yapmakla yiikiimlii-
diir.® Diger bir deyisle, burada bahsi gecen s6zlesme ser-
bestisine getirilen istisna 6n s6zlesme yapmaya getirilen
bir istisna olmayip, 6n sézlesme sonucunda taraflarim
birbirleriyle yapmay1 taahhiit ettikleri sézlesme acisin-
dan bir istisna yaratir. Ancak niyet mektuplar1 bu acidan
herhangi bir taahhiit icermediginden ve taraflar sadece
niyet acitklamasinda bulundugundan, niyet mektuplar
taraflar acisindan baglayici sonuglar dogurmaz.

6 Orhan Eroglu, “Niyet Mektuplarinin Hukuki Niteligi”,
Ankara Barosu Dergisi (2014/2): 517- 531.

7 M. Kemal Oguzman ve Nami Barlas, Borclar Hukuku
Genel Hikimler Volume-1, (Istanbul: Vedat, 2012), 192.

8 Gill Dogan, “On Sozlesme (Sozlesme Yapma
Vaadi)”, (Istanbul: Yeditepe Universitesi, 2006), 36.
9 Kocayusufpasaoglu, Borclar Hukukuna Giris,
Hukuki [slem, Stzlesme, 112.

10 Hasan Ayranci, On Sozlesme, (Istanbul: Yetkin,
2006), 95, Kocayusufpasaoglu, Borclar Hukukuna
Giris, Hukuki islem, Stzlesme, 111.

11 Esin ve Lokmanhekim, Uygulamada Birlesme ve
Devralmalar, 11.

ARTICLETTER|WINTER 2016



3.2 The Differences between a Framework
Agreement and Letter of Intent

Another instrument that parties use during the contract
negotiation is the framework agreement. The parties al-
ready draw up some provisions regarding the main con-
tract planned to be drafted through framework agree-
ment, yet this framework agreement does not oblige
the parties to conclude such contract. Therefore, frame-
work agreements constitute the basis for the contracts
planned to be drafted in the future.” Although parties
determine the limits of the contract likely to be drafted
and they do not restrict their freedom in decision-mak-
ing, except these limits. On the other hand, the letters
of intent do not contain any bindingness in terms of the
matters stipulated in the letter and commitment to make
a contract in the future. However, the framework agree-
ments will be binding upon the parties in case of con-
cluding a contract by taking the scope of matters into the
consideration as stated within framework agreement. In
the light of these explanations it can be said that letter of
intent differs from the framework agreement in terms of
bindingness of each.

3.3 The Differences between Contract Drafts
and Letter of Intent

Parties may prepare a document called contract draft
which contains certain matters that parties agreed upon
in a non-binding manner in order to continue contract
negotiations in an easy and simple way. A contract draft
is a preparation to the main contract and also do not
bring any obligation to the parties, since the parties are
not willing to be bound by it. Contract drafts and letter
of intent are very similar concepts in this aspect. Even
if there is no explicit difference between them, contract
drafts are established multilaterally in general while the
letter of intent is usually established unilaterally in the
very beginning and submitted to the other party.

3.2. Cerceve Sozlesmeler ile Niyet Mektubunun
Farklan

Taraflarin s6zlesme miizakereleri devam ederken bag-
vurduklar1 diger bir kurum da cerceve sozlesmelerdir.
Taraflar cerceve sozlesme ile ileride kurulacaklar: miin-
ferit sozlesmelere iligkin baz1 hiikiimleri simdiden dii-
zenlerler, fakat yapilan bu cerceve sozlesme, taraflar
miinferit bir s6zlesme yapma borcu altina sokmamak-
tadir. Zira gerceve sozlesmeler ileride yapilmas: planla-
nan sozlesmelerin temelini tegkil etmektedir.” Taraflar,
yapilacak olan s6zlesmenin siirlarim ¢izmekle beraber,
karar alma 6zgiirliiklerini sadece bu sinirlar dahilinde
kisitlamiglardir. Ote yandan, niyet mektuplar gerek
mektup metninde belirtilen hususlar, gerekse ileride
bir s6zlesme yapmay1 taahhiit etme ac¢isindan herhangi
bir baglayicilik icermez. Ancak, cerceve sdzlesmeler ta-
raflar arasinda bir sézlesme kurulmas: halinde, cerceve
sozlesme icerisinde bulunan hususlar dahilinde, taraflar
iizerinde baglayici olacaktir. Cerceve sozlesmelere ilis-
kin bu aciklamalar 1s181nda, baglayicilik hususunda niyet
mektuplari ile birbirlerinden ayrildiklar: gériilmektedir.

3.3. Sozlesme Tasarisi ile Niyet Mektubunun
Farklan

Uzun siiren sézlesme miizakerelerinin daha rahat ve ko-
lay bir sekilde devam edebilmesi i¢in, taraflar, iizerinde
uzlagmaya vardiklar: hususlari iceren baglayici nitelikte
olmayan sozlesme tasarisi ad1 verilen metinler diizenle-
yebilirler. Bu sézlesme tasarilari, asil sézlesmeye hazirhk
niteliginde olup, taraflarin baglanmaya y6nelik iradele-
rini icermediginden, taraflar1 edim yiikiimliiliga altina
sokmamaktadir. Bu niteligi itibariyle s6zlesme tasarilar
niyet mektuplariile oldukca yakin kavramlardir. Tam net
bir ayrimi olmamakla birlikte, genel anlamda sézlesme
tasarilari ¢ift tarafh olarak diizenlenirken, niyet mektu-
buniteligi itibariyle tek bir tarafca diizenlenip diger tara-
fa sunulmaktadir.

6 Orhan Eroglu, “Niyet Mektuplarinin Hukuki Niteligi”,
Ankara Barosu Dergisi (2014/2): 517- 531.

7M. Kemal Oguzman ve Turgut 0z, Borclar Hukuku
Genel Hikiimler Cilt-], (istanbul: Vedat, 2012), 192.

8 Gill Dogan, “On Sozlesme (Svzlesme Yapma
Vaadi)’, (istanbul: Yeditepe Universitesi, 2006), 36.
9 Kocayusufpasaoglu, Borclar Hukukuna Giris,
Hukuki [slem, Stzlesme, 112.

10 Hasan Ayranci, On Sézlesme, (istanbul: Yetkin,
2006), 95, Kocayusufpasaoglu, Borclar Hukukuna
Giris, Hukuki slem, Sozlesme, T11.

11 Esin ve Lokmanhekim, Uygulamada Birlesme ve
Devralmalar, 11.
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3.4 Differences between Gentlemen’s Agree-
ment and Letter of Intent

The last institution that we will assess is the gentlemen’s
agreement. The most specific feature of the gentlemen’s
agreement differing it from the other concepts is that
gentlemen’s agreement can only be resulted in responsi-
bility relating to morality, honor and ethics. Gentlemen’s
agreement can only be resulted in ethical responsibility
and thus it cannot be a subject to the enforcement of one
party to another. In other words, gentlemen’s agreement
is an agreement, which does not put the parties under
any legal obligation and it only points out the words of
honor.® Gentlemen’s agreements and letters of intent
are considered similar in terms of non-bindingness of
them, however, they differ from each other in terms of
the concept that they stem from.

4. BINDINGNESS OF THE LETTER OF INTENT

The letters of intent are not regulated in our legal system.
Nonetheless, the dominant view in the doctrine suggests
that letters of intent are not binding. In other words, the

-

3.4. Centilmenlik S6zlesmesi ile Niyet Mektubu-
nun Farklan

Son olarak inceleyecegimiz kurum centilmenlik anlag-
malaridir. Centilmenlik anlagmalarim diger kurumlar-
dan ayiran en 6nemli 6zelligi sadece kiginin erdemi, seref
ve ahlaki nedeniyle baghlik dogurmasidir. S6z konusu
ahlaki yiikiimliiliikk dogurmasi dava yolu ile takip edil-
mesinin miimkiin olmamasi sonucunu dogurmaktadir.
Diger bir deyisle centilmenlik anlagmasi, taraflar: huku-
ki bir yiikiimliiliik altina sokmayan, sadece seref s6zii ve-
rilmesinin konu oldugu bir anlagmadir.’° Baglayici olma-
masl! acisindan niyet mektuplar: ile benzerlik gésteren
centilmenlik anlagmalari, dayandigi kavramlar itibariyle
niyet mektubundan ayrilmaktadir.

4. NIYET MEKTUPLARININ BAGLAYICILIGI

Hukukumuzda diizenlemesi bulunmayan niyet mek-
tuplari, doktrindeki hakim goriise gore taraflar1 bagla-
yic1 nitelikte degildir. Diger bir deyisle niyet mektuplars,
taraflara sézlesme miizakerelerine devam etme ya da
sozlesmenin tamamlanmasi hususunda bir yiikiimlii-

ARTICLETTER | WINTER 2016



letters of intent may not cause any sanction in terms of
expression of the matters stipulated in the letter as it
does not oblige parties to continue with the contract ne-
gotiations or to conclude the contract. The parties may
contemplate a situation, which they are already in and
the issues to be regulated in detail regarding the legal
structure planned to be established." Even if the letter of
intent is accepted by the other party, it may still not be
binding for the parties. The decision of 13th Chamber
of Council of the State numbered 2009/333 and dated
04.03.2011 s also in this direction.'?

As mentioned above, a letter of intent cannot be deter-
mined as an offer, because it does not contain all the es-
sential components of a contract or even if it does, the
parties are not willing to be bound by their statements
therein. It can only be accepted as an invitation to offer
by the virtue of the fact that each party expresses their
intention to conduct or to continue with the contract
negotiations by providing non-binding statements or by
leaving the essential elements of the contract incomplete
orout.

liikk yiiklemedigi gibi mektupta diizenlenen hususlarin
ifa edilmesi bakimindan da bir yaptirim sonucu dogur-
mayabilir. Taraflar, niyet mektuplari ile ileride kurmay1
planladiklar1 hukuki yapiya iligkin olarak, halihazirda
sozlesme miizakerelerinde bulunduklar: agsamaya, daha
da detaylh diizenleyecekleri hususlara yer verebilirler."
Niyet mektubu kars: tarafca kabul edilse bile taraflar:
baglayici nitelikte olmayabilir. Damigtay 13. Dairenin
2009/333 esas numaralari ve 04.03.2011 tarihli karari da
buydndedir.'

Yukarida da belirttigimiz iizere, niyet mektubu, s6zleg-
meye dair tiim esash unsurlar: tasimadigindan ya da ta-
sisa dahi taraflarin niyet mektubundaki aciklamalari ile
baglanma iradesi bulunmadigindan, niyet mektuplar:
icap olarak nitelendirilemez. Niyet mektubunun tarafla-
11, salt s6zlesme miizakerelerine girismek niyetinde veya
bu miizakereleri slirdiirme niyetinde olduklarini, her-
hangi bir baglanma iradesinden ari bir sekilde acikladik-
larindan ve duruma gére niyet mektuplar: s6zlesmenin
tiim esasli unsurlarim barindirmadigindan dolayi, niyet
mektuplar1 ancak icaba davet olarak kabul edilebilir.
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According to the principle of freedom of contract, par-
ties can bring bindingness to the letter by declaring their
will to be bound by it, explicitly in the letter of intent,
even if the letters of intent are accepted as non-binding
by the dominant view in the doctrine. Additionally, sev-
eral binding provisions can be contemplated in the letter
such as the matter of applicable law and dispute settle-
ment and termination and confidentiality. However, one
should not interpret this as the letter of intent is binding
as awhole, even if it contains several binding provisions.
Parties can avoid any doubts that can occur in interpret-
ing the letter by inserting one or more clauses indicating
non-bindingness and non-establishment to the letter.”®
This insertion of clauses is especially important for let-
ters of intent that covers the essential components of
the contract. These provisions are called as “non-binding
clause” in Anglo-American legal system and as the pro-
visions omitting the bindingness, in Turkish legal sys-
tem. In addition, even if there is no explicit statement
stipulating the letters’ non-bindingness, an expression of
“subject to contract” can be deemed as reservation for the
non-bindingness of the letter of intent.™*

5. LEGAL CONSEQUENCES

In the light of aforementioned explanations, the letters
of intent do not impose any legal obligation to the parties
since the parties are not willing to be bound by the provi-
sions therein. However, this does not mean that the par-
ties are not able to benefit from any legal protections. Itis
possible that an obligation may arise from a relationship
between the parties as a result of parties’ declarations of
their intention to conclude a contract, although there
is no contractual relationship between them. The legal
consequences of this relationship can be associated with
acting without authority, culpa in contrahendo, unjust
enrichment and tort as the case may be.

Niyet mektuplar: doktrindeki hakim goriige gore baglayi-
c1 olmamakla birlikte, s6zlesme serbestisi icinde taraflar
bu niyet mektubunun iceriginde baglanma iradelerini
acikcabildirerek mektubabaglayicilik kazandirabilir. Bu-
nun yan sira, uygulamada da ¢okca goriildiigii gibi soz-
lesmede uygulanacak hukuk, uyusmazliklarin halli, fesih
ve gizlilik gibi birtakim baglayic1 etkiye sahip hiikiimler
mevcut olabilir ancak durum, mezkir hiikiimlerin bagla-
yic1 sekilde diizenlendigi mektuplarin yorum yolu ile bir
biitiin olarak baglayici oldugu kanaati uyandirmaz. Taraf-
lar niyet mektubu metnine s6zlesmenin heniiz kurulma-
digina veya bu metnin baglayici olmadigina iliskin bir ka-
yit ekleyerek mektubun yorumlanmasinda olugabilecek
siiphelerin oniine gegebilirler.”® Ozellikle s6zlesmenin
esasli unsurlarin iceren niyet mektuplar:1 bakimindan
bu kaydin varlig: biiyiik 6nem tagimaktadir. Anglo-Ame-
rikan sisteminde bu kayitlar “non-binding clause”, Tiirk
Hukuk Sisteminde ise baglayiciigi ortadan kaldiran
hiikiimler seklinde ifade edilmektedir. Bunun yam sira
mektup metninde, acikca mektubun baglayic: olmadigi-
nadair bir ibareye yer verilmese dahi, mektubun icerigin-
de bulunan “sézlesme yapilmasina bagli olarak” ifadesi de
niyet mektubunun baglayici olmadigina dair kayittir.**

5. HUKUKi SONUGLARI

Niyet mektuplari, taraflarin niyet mektubundaki acik-
lamalar ile baglanma iradesi s6z konusu olmadigindan,
yukaridaki aciklamalar 1g1§1nda taraflara hukuki bir yii-
kiimliilitk getirmeyecektir. Ancak bu bizi taraflarn hic-
bir hukuki korumadan yararlanamayacaklar1 sonucuna
getirmemektedir. Her ne kadar taraflar arasinda s6zles-
me iligkisi olmasa da, taraflarin s6zlesme yapma niyetle-
rini aciklamalar: neticesinde aralarindaki iliskiden borg
dogmasi olasidir. Aralarindaki bu iliskinin hukuki sonug-
lari, durumun hal ve sartlarina gore vekaletsiz is gérme,
culpa in contrahendo, sebepsiz zenginlesme ve haksiz fiil
kavramlan ile iligkilendirilebilir.

12 “The letter of intent is an element of the contract
negotiations, as indicated in doctrine, and intention
to enter into a contract which its context is
determined insufficiently or sufficiently is stated

in this kind of letter. In order to reach this result,
the serious continuity with the negotiations is
undertaken. However, this commitment may not be
binding even if the other party adopts and accepts
it and may not oblige the parties to enter into a

contract. Letters of intent which do not have the
bindingness neither oblige the parties to initiate the
contract negotiations and nor enter into a contract.”
13 Kocayusufpasaoglu, Borglar Hukukuna Giris,
Hukuki Islem, S¢zlesme, T11.

14 Dinar, Niyet Mektubunun Hukuki Niteligi ve
Baglayiciligy, p. 63.

15 Eren, Borclar Hukuku Genel Hiikiimler, p. 605.

16 Dinar, Niyet Mektubunun Hukuki Niteligi ve
Baglayiciligy, p. 93

17 Oguzman and Barlas, Borclar Hukuku Genel
Hukamler Volume-1, p. 408.

18 Dinar, Niyet Mektubunun Hukuki Niteligi ve
Baglayicilig,p. 134.

19 Sileyman Yalman, Tark-lsvicre Hukukunda
Sozlesme Gortismelerinden Dogan Sorumluluk,
(Ankara: Seckin, 2006), p. 90.
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5.1. Acting without Authority

Acting without authority is an act of an agent in line with
the benefit or assumed will of another with the intention
of carrying on other’s business.” Acting without author-
ity is stipulated as “The agent acting without authority on
behalf of another’s interest is obliged to act in accordance
with the interest and assumed consent of such” in article
526 of the TCO. As to the explanation of Cem Dinar re-
garding acting without authority, in scope of letter of
intent, it is stipulated as “The addressee of the letter of in-
tent is in position of acting without authority by fulfilling
obligations related to the preparation phase in fields apart
Jrom main performance obligation. Therefore, in agree-
ments related to the preparation phase, it is also important
for the addressee whether or not to have a legal right in
case of indulging the addressor. In this manner, taking into
consideration of acting without authority, and especially
genuine acting without authority is in question...”

5.2. Culpa in Contrahendo

Culpa in contrahendo, in other words misconduct during
the contract negotiations, imposes parties some obliga-
tions arising from good faith during the contract nego-
tiations. The party who expresses the issues that he is
not supposed to express, misinforms the other, does not
show sufficient attention and care, joins contract nego-
tiations without having the purpose of entering into a
contract in the end or harms the other party because of
sustaining the negotiations, is obliged to compensate the
damages of the other party given the principle of good
faith.” It should be noted that the liabilities arisen out
of Culpa in contrahendo result in indemnification of the
other party not awarding the specific performance. In
the light of abovementioned explanations, the letter of
intent is composed of statement of intention for the is-
sues regarding the contract, which will possibly be con-

5.1. Vekaletsiz Is Gorme

Vekaletsiz is gorme, vekaletsiz ig gorenin bagkasimnin igini
gormek iradesiyle hareket edip, o kisinin cikarina veya
muhtemel iradesine uygun davranmasidir.® TBK’'nin
526. maddesinde diizenlenen vekaletsiz is gorme,
“Vekaleti olmaksizin baskastnin hesabina isgoren, o isi sa-
hibinin menfaatine ve varsayilan iradesine uygun olarak
gormekle yiikiimliidiir.” seklinde hiitkme baglanmgtir.
Cem Dinar’in niyet mektuplar1 kapsaminda vekaletsiz
is gérmeye iliskin aciklamalarina gore “... Niyet mektubu
muhatabi asil edim yiikiimliiliiklerinin disindaki alanlar-
da hazirlik asamasini ilgilendiren edimleri yerine getirmis
ise vekaletsiz is gormiis olmaktadir, dolayisiyla hazirlik
asamasini ilgilendiren mutabakatlarda, muhatabin, gon-
deren tarafin isteklerini yerine getirmis olmasi halinde hu-
kuki bir hakka sahip olup olmayacagi da nem kazanmak-
tadir. Bu konuda vekdletsiz is gérme, ozellikle de gercek
vekaletsiz i gormenin dikkate alinmasi soz konusudur...”"

5.2. Culpa in Contrahendo

Culpa in contrahendo, diger bir deyisle s6zlesme goriig-
meleri sirasinda kusurlu davramsg, taraflara sézlesme
miizakereleri sirasinda diiriistlitk kuralindan dogan bir-
takim yiikiimliiliikler yiiklemektedir. S6z konusu yiikiim-
liliiklere aykir1 bir davranisi sonucunda aciklamamasi
gereken hususlar aciklayan, yanhs bilgi veren, gerekli
dikkat ve 6zeni gostermeyen, sézlesme niyeti olmaksizin
gorilismeye girisen veya goriismeyi siirdiirmesi yiiziinden
karg1 tarafa zarar veren taraf, diiriistlitk kurah geregi kars:
tarafin zararini tazminle yiikiimlii olacaktir.”” Belirtmek
gerekir ki, culpa in contrahendo’dan dogan sorumluluk,
edimin yerine getirilmesini degil, karg: tarafin zararlari-
nin tazmin edilmesi sonucunu dogurmaktadir. Yukari-
da da yaptigimiz aciklamalar 15181nda niyet mektuplar,
heniiz aralarinda bir sézlesme kurulmamis taraflar ara-
sinda gelecekte kurulabilecek muhtemel bir s6zlesmeye

12 “Ogretide belirtildigi tizere, niyet mektubu,
sozlesme miizakerelerinin bir unsurudur ve bu tir
mektuplarla, icerigi yeterince belirlenmemis veya
yerine gére tam olarak belirlenmis, bir sézlesmenin
kurulmasini saglama niyeti ortaya konulur, bu sonuca
ulasmak icin miizakerelerin ciddi olarak siirdiirtilmesi
taahhiit edilir Ancak karsi tarafca benimsenip kabul
edildikten sonra bile, bu taahhiit baglayici bir nitelik

niyet mektuplari, sozlesme gériismelerini baslatma
konusunda taraflara bir yikimlliik getirmeyecegi

gibi, sézlesmenin kurulmasi konusunda da taraflara bir
yikamliliik getirmeyecektir.”

13 Kocayusufpasaoglu, Borglar Hukukuna Giris, Hukuki
Islem, Sozlesme, 111.

14 Dinar, Niyet Mektubunun Hukuki Niteligi ve
Baglayiciligr,63.

15 Eren, Borclar Hukuku Genel Hitkiimler, 605.

16 Dinar, Niyet Mektubunun Hukuki Niteligi ve
Baglayiciligr, 93.

17 Oguzman ve Barlas, Borclar Hukuku Genel Hikiimler
Cilt-=1, 408.

18 Dinar, Niyet Mektubunun Hukuki Niteligi ve
Baglayiciligl,134.

19 Siileyman Yalman, Tiirk-isvicre Hukukunda

tasimayabilir ve taraflari stzlesme kurma yukimlaligi
altina da sokmayabilir. Baglayicilik iradesini tasimayan

Sozlesme Goriismelerinden Dogan Sorumluluk,
(Ankara: Seckin, 2006), 90.
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cluded between the parties who have not executed any
contract yet. By preparing letter of intent, parties state
their intentions but not commitments regarding the
contract planned to be drafted and may be concluded in
the future. Even if there are no binding provisions for the
parties in scope of contract negotiations, they may still be
under certain obligations based on Culpa in contrahendo.
Therefore, if necessary, a party will have the chance to
ask for indemnification arisen out of the other party’s
misconduct by relying on culpa in contrahendo.

5.3. Unjust Enrichment

Unjust enrichment can be defined as decrease in one’s
assets while other’s assets are increasing without any val-
id ground and causation. In this manner, there should be
no valid legal relationship between the parties in order to
apply the provisions of unjust enrichment. Accordingly,
it can be mentioned that obligations of the parties of the
letter of intent may arise out of unjust enrichment. One
party may enrich the other party by acting in accordance
with the opinion of that they shall conclude a contract
even if the letter of intent is not binding. The parties
can perform in line with the possible relationship even
though there is no valid obligatory relationship during
this period. In case that the underlying expectations of
the enrichment fail, the enrichment is deemed ground-
less at the very the beginning'® and returning the enrich-
ment will emerge according to the provisions of unjust
enrichment.

5.4. Torts

A tort liability arises when one damages another with
an illegal act or omission. The elements of tort are ille-
gal act, damage, causation and omission. Lack of one of
these elements prevents the parties to claim the tort li-
ability. When we look at the elements of the tort liability,
in order to claim tort liability the party first drafting the
letter of intent has to draft the letter with the purpose of
damaging the other. The other party has to suffer from a
concrete damage and there should be causation between
the damage and letter of intent. In this respect, all the
elements of the tort have to be proven in order to claim
a tort liability by non-binding letter of intent. It will be
more appropriate and beneficial to claim Culpa in con-
trahendo due to the difficulty of proving the mentioned.
However, abandoning the contract negotiations by the
party drafting the letter of intent cannot be interpreted
as damaging the other party and this should not be re-

iligkin hususlara dair niyet aciklamasin ihtiva etmekten
ibarettir. Taraflar niyet mektubu hazirlayarak birbirleri-
ne kargl ileride bir s6zlesme yapma taahhiitlerini olmasa
da, niyetlerini ortaya koymakta ve bu konudakargilikl bir
gliven olusturmaktadir. Bu sebeple de s6zlesme miizake-
releri kapsaminda taraflar acisindan baglayici hiikiimler
diizenlemese dahi, culpa in contrahendo sorumlulugu
kapsaminda taraflarin birtakim yiikiimliiliikleri s6z ko-
nusu olabilecektir. Dolayisiyla taraflar gerektiginde culpa
in contrahendo sorumluluguna dayanarak karg: tarafin
kusurlu davramslar: sonucunda meydana gelen zararini
tazmin ettirme imkanina sahip olacaktir.

5.3. Sebepsiz Zenginlesme

Sebepsiz zenginlesme, bir kimsenin malvarliginda azal-
ma meydana gelmesine karsilik diger bir kisinin malvar-
liginda hakl bir sebep olmaksizin artis meydana gelmesi
seklinde tanimlanabilir. Bu minvalde sebepsiz zenginles-
me hiikiimlerine bagvurabilmek icin, taraflar arasinda
gecerli bir hukuki iligkinin mevecut olmamasi gerekmek-
tedir. Dolayisiyla, bir niyet mektubu tarafinin da, sebep-
siz zenginlesmeden dogan yiikiimliiliikleri s6z konusu
olabilir. Her ne kadar niyet mektubunun baglayiciligi bu-
lunmasa da, taraflar sozlesme yapma iradesiyle hareket
ederek birtakim edimler yerine getirerek kars: tarafa ka-
zandirmalarda bulunabilir. Bu kazandirmada bulunduk-
lar1 esnada ortada gecerli bir bor¢ iligkisi bulunmamasina
kargilik, ileride gerceklesmesi beklenen hukuki iligkiye
yonelik ifada bulunulabilir. Ancak kazandirmanin teme-
linde yatan beklentinin boga ¢cikmasi halinde kazandirma
bagtan itibaren sebepsiz sayilacaktir'® ve zenginlesen ta-
rafin bu zenginlesmeyi, sebepsiz zenginlesme hiikiimleri
uyarinca iade etmesi hususu giindeme gelecektir.

5.4. Haksiz Fiil

Hukuka aykiri bir fiille ve kusurlu olarak bir bagkasina
zarar veren kimsenin haksiz fiilden dolayr bir sorum-
lulugu dogar. Haksiz fiilin unsurlary; hukuka aykin fiil,
zarar, illiyet bag1 ve kusurdur. Bu unsurlardan birinin ol-
mamasi haksiz fiil sorumlulugu yoluna gidilmesini 6nler.
Haksiz fiilin unsurlarina bakildiginda, niyet mektubunu
gonderen kisinin haksiz fiil sorumlulugunun dogmasi
icin niyet mektubunu zarar verme kastiyla, karg: tarafa
zarar verecegini bilerek ve isteyerek gondermelidir. Kar-
s1 taraf somut bir zarara ugramalidir ve bu zarar ile niyet
mektubu arasinda bir illiyet bagi olmalidir. Bubakimdan,
baglayici olmayan niyet mektuplarinin haksiz fiil sorum-
lulugu dogurabilmesi i¢in biitiin haksiz fiil unsurlarimin
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sulted in tort liability. Yet, the matter causing tort li-
ability is not abandoning the contract negotiations, but
rather it is to continue the contract negotiations despite
the lack of such intention.”

6. CONCLUSION

The letters of intent are non-binding documents in
which parties declare their intentions regarding a con-
tract that may be concluded through the contract nego-
tiations. The letters of intent are not binding and thus

ispatlanmasi gerekmektedir. S6z konusu ispatin oldukca
zor olmasindan dolay1 da, siirecle ilgili olarak culpa in
contrahendo sorumlulugu yoluna gidilmesi daha dogru
olacaktir. Ancak bu, niyet mektubunu génderen tarafin
sozlesme miizakerelerine devam etmekten vazgecmesi-
nin, kargi tarafa zarar verme seklinde yorumlanamamasi
ve haksiz fiil sorumlulugu dogurmug olmamasi anlamina
gelmez. Zira sorumluluga neden olan, s6zlesme miizake-
relerinin kesilmesi degil, artik sézlesme miizakereleri-
ne devam etme iradesinin mevcut olmamasina ragmen,
s6zlesme miizakerelerine tekrar devam etmektir. **
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does not oblige the parties in terms of entering into the
contractual relationship due to the fact that the parties
do not undertake to make a contract with each other in
the future and thereby they just express their intentions.
Some provisions having the force of bindingness such as
applicable law, dispute settlement, termination and con-
fidentiality do not make the whole document binding.
However, one should note that in case of meeting with
the necessary conditions, some liabilities of the parties
such as acting without authority, unjust enrichment,
Culpa in contrahendo or tort may arise, depending on the
aforementioned framework of the letters of intent. B
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vekaletsiz is gormeden, sebepsiz zenginlesmeden, cculpa
in contrahendo’dan ve/veya haksiz fiilden birtakim so-
rumluluklarimin dogabilecegi de unutulmamalidir. B
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