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ABSTRACT

Engineering, Procurement and Construction
EPC contracts (“EPC Contracts” or “EPC
Agreements”) are mostly preferred by both
private sector investors as well as public in-
stitutions conducting large-scale tenders and
construction works. In this type of contracts,
contractor is responsible for the all stages of
the project from designing to construction and
delivery of the plant or the building and employ-
er is responsible for the payment of the con-
tract price. In recent years, the employment of
EPC Contracts that collect the responsibility at
some point become more preferable and fre-
quently seen. In this article, EPC Contracts and
especially obligation of procurement which
constitutes the essence of EPC Contracts and
procurement structures categorized pursuant
to source of financing or purchasing of materi-
als will be examined within the context of both
Turkish Law and EPC Contracts.

OZET

Gerek dzel sektor yatirnmeilar, gerek kamu ku-
rumlart tarafindan buytk 6lcekli ihalelerde ve
insaat islerinde, muhendislik, tedarik ve insaat
islerinin Ingilizce karsiliklarinin bas harfleriyle
kisaltilarak EPC olarak adlandirilan sézlesme-
ler (“EPC Sozlesme” veya “EPC Kontrat”)
sikikla kullanimaktadir. Bu sézlesmelerde,
yUklenici, projenin tasarimindan insa eserinin
vapilip teslimine kadar butin sorumluluklari
tizerine almakta ve is sahibi bunun icin sabit bir
Ucret 6demektedir. Son yillarda, sorumlulugun
tek bir noktada toplandigl EPC Sézlesmelerinin
kullanimi yatinmecilar acisindan tercih edilen ve
son derece sik rastlanir bir hale gelmistir. Ma-
kalemizde, EPC s6zlesmesi ve spesifik olarak
EPC Sozlesmelerinin ana unsurlarindan biri
olan mal tedariki yukumlulugt (Procurement)
ve bu yokimluligun farkl olcttler dikkate ali-
narak tabi tutuldugu kategoriler, gerek Turk
hukuku gerekse EPC S¢zlesmesi blinyesinde
ele alinarak incelenecektir.
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1. INTRODUCTION

E WITNESS A RAPID CHANGE OF INNOVATIONS
emerge since the beginning of early
21% century. These innovations are
pre-dominantly conceivable in the
construction sector, which requires
machine utilization and experience,
like in other sectors. Because of these innovations, com-
panies are able to expand abroad and take up construc-
tion projects outside they territory, which generate both
domestic and foreign investments and corporations Due
to the nature of construction sector disputes are una-
voidable to arise in this multilateral sector, which can be
avoided if parties can draw a tailor made contract which
suits their needs.

Turnkey contracts fill the gap that is left open in the con-
struction sector and can briefly be described as a ready-
to-use immovable - construction — model, delivered to
the employer by the contractor with a lump-sum price.
However, turnkey contracts contain some essential com-
ponents which embrace the whole risky construction
procedure, form the beginning till the end. Turnkey con-
tracts necessitate field engineering, so these contracts
are standardized like the other construction contracts.
These standard contract documents involve some fore-
seeable and negotiable constant principles and help to
diverse the risk, which the construction sector faces.

Turkish companies commenced signing construction
contracts from 1970’s onwards that are prepared by
“Federation Internationale Des Ingenieurs Conseils”
(“FIDIC”) according to the standard contract rules with
international tenders. Six different contract books are
prepared by FIDIC, in accordance with purposes of con-
struction contracts. In our article, methods of procure-
ment will be examined in the context of Conditions of
Contract for EPC/ Turnkey - Silver Book prepared for
the turnkey contract by FIDIC.

In this context, the general structure about turnkey

ANAHTAR KELIMELER: EPC Sozlesme-
si, Anahtar Teslim S6zlesmeleri, Deniz Asiri Mal
Tedariki, Kara Tedariki, Wrap Around Guaran-
tee (WAG), Dogrudan Tedarik, Dolayli Tedarik,
Koordine Edilmis Tedarik

1. GIRIS

iRMi BIiRINCi YUZYILIN iLK YILLARINDAN iTiBA-

ren, teknoloji alaninda hizli ve ayak uy-

durmas1 zor yeniliklerin ortaya ciktigin

gormekteyiz. Bu yenilikler her sektorde

oldugu gibi yogun makine kullanmim ve tec-

riibe isteyen ingaat sektoriinde de kendini
gostermektedir. S6z konusu gelismeler nedeniyle firma-
lar, iilke simirlarini agan uluslararasi nitelikte ingaatlarin
yapimina yonelmektedir. Bu durum hem iilkemiz hem
de yabanci yatirim ve ortaklik konularinda gelismeler
dogurmaktadir. Boyle cok tarafh iligkilerde ise ingaat
sozlesmelerinin niteligi geregi uyusmazhklar kacimlmaz
hale gelmektedir. Taraflar arasindaki uyusmazhklarin
meydana gelmesini 6nlemenin en 6nemli yolu ise artik
onlarin ihtiyaclarina tam anlamiyla cevap verecek 6zel-
likteki s6zlesmelerden ge¢cmektedir.

Anabhtar teslimi ingaat sézlesmeleri, kisaca tasinmaz ni-
teligindeki bir inga eserinin yiiklenici tarafindan gotiirii
bir bedelle kullanima hazir halde is sahibine teslim edil-
mesi olarak tanimlanabilir. Ancak, anahtar teslimi ingaat
sozlesmesi 6zelligi geregi yiiksek risk ve tecriibe gerek-
tirdiginden, s6zlesmenin hazirlanmasidan ingaatin ya-
pimina ve is sahibine teslimine kadar bazi kilit noktalar:
icinde barindirir. Anahtar teslimi ingaat sézlesmesi bu
tilir teknik uzmanlk gerektiren islerden olmasi nedeniy-
le, diger ingaat s6zlesmelerinde oldugu gibi bu alanda da
standart tipte s6zlesmelerin olusmasina neden olmakta-
dir. Bu tiir standart sézlesme formlari, 6ngoriilebilen ve
taraflarin iizerinde miizakere edebilecekleri baz1 sabit
prensipler getirmekte ve risklerin dagilimina yardimei
olmaktadir.

Tiirk sirketleri, 1970°1i yillarin bagindan itibaren, yurt
disinda uluslararasi ihalelere katilarak, aldiklar: islerde;
“Federation Internationale Des Ingenieurs Conseils”
(“FIDIC”) tarafindan standart sekilde hazirlanmig sart-
name hiikiimleri baz alinarak diizenlenen ingaat szles-
meleri imzalamaya baglamiglardir. Hali hazirda FIDIC
tarafindan Ingaat Isleri Sozlesmelerinin amaclaria
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contract prepared according to EPC standards and, the
place of procurement of construction contracts in Turk-
ish Law of Obligations and EPC construction contracts,
and methods of procurement are explained in our article
within the scope of law.

2. EPC CONTRACT IN GENERAL

The contractor has a key role in designing and mak-
ing the project in EPC! contracts, prepared for turnkey
projects. In turnkey projects, liabilities of designing and
making the project belong to the highest level contractor
in return of an amount paid by the employer. After com-
pleting and delivering the construction, the intention
is that the plant can be activated by the employer with
just ‘turning the key’. Since all liability will be beard by
the contractor, it is not necessary to examine whether
or not a fault in these kinds of contracts belongs to the
contractor. The bottom line in these contracts that the
contractor is liable in case of faults, defects and deficien-
cies within the realm of the project which makes the con-
struction projects appealing for employers.

gore alt1 farkh sartname kitab1 hazirlanmigtir. Makale-
mizde anahtar teslimi ingaat s6zlesmeleri i¢in FIDIC'1n
hazirladig) standart bir insaat s6zlesmesi tiirii olan; Mii-
hendislik, Satin Alma ve Yapim/Anahtar Teslim Projeler
icin Ingaat Sézlesmesi Sartlari - Gri Kitap (Conditions of
Contract for EPC/ Turnkey - Silver Book) kapsamindaki
mal tedarik yontemleri incelenecektir.

Bu kapsamda makalemizde EPC standartlarinda hazir-
lanan anahtar teslimi ingaat s6zlesmesi hakkinda genel
yapl, anahtar teslim ingaat sdzlesmelerinin tedarik aya-
gimin TBK ve EPC Ingaat Sézlesmesi Sartlarindaki yeri
ve mal tedarikinde kullanilan yontemler hukuki cerceve-
de aciklanacaktir.

2. GENEL ANLAMDA EPC SOZLESMESI

Anahtar teslim projeleri i¢in hazirlanan EPC' s6zleg-
melerinde projenin tasarlanmasi ve yapiminda 6zellikle
yiiklenici 6n plandadir. Anahtar teslimi projelerde, inga-
at projesinin tasarlanmasinda ve yapimindaki sorumlu-
luklar, is sahibi tarafindan 6denecek bir {icret karsihgin-

GSI |45




w=-3>»7

e

EPC contracts have certain steps. The first steps include
the preparation of the plans and projects of the construc-
tion, supplying and buying the materials, and completing
and delivering the construction. However, liabilities on
the side of the contractor does not finish upon the deliv-
ery has been made, but the liability continue after con-
struction and covers also trial tests delivering the plant,
staff procurement and educating these staff amongst
others. Additionally if the contractor promises to deliver
the products, a delivery contract is needed, and the con-
tractor can receive the payment only after this process
hasbeen completed.

When we examine the contractor’s obligations within
the scope of EPC contracts, the contractor, being liable
for the construction from the start of the process on-
wards is obliged to provide the plans and projects of con-
struction. The contractor can procure this by his/herself;
or he or she can also procure via an architect. On the oth-
er hand there are examples where plans and projects are
procured by the employer himself.

After completing plans and projects of the construction,
the main obligation of the contractor is to complete the
construction, meaning that he can start building. In this
step, the contractor should plan the building site, con-
struct the machines and the other tools, and produce ac-
cording to the construction type. According to this pro-
cedure, the contractor should determine the necessary
machines and construction products, the staff, which
are needed for the construction and all engineering and
management services required for both establishing
buying relations and buying.?

Before delivering the construction, the contractor, who is
obliged to comply with the requirements of the contract,
should assure that the employer can operate the plant
without any problem. In other words, the contractor has
to make everything required to operate the plant. These

da en iist diizeyde yiikleniciye yiiklenmektedir. Oyle ki,
ingaatin tamamlanmasi ve tesliminden sonra ig sahibi-
nin yalnizca anahtari cevirerek tesisi ¢alistirmaya bas-
lamas1 hedeflenmektedir. Bu sézlesme tiirlerinde, pro-
jenin biitiinii icin sorumlulugun miiteahhide yiiklenmis
olmasi nedeniyle, herhangi bir hata meydana geldiginde
kusurun projeden mi yoksa ingaatin yapimindan mi kay-
naklandigina dair bir aragtirmaya ihtiya¢ duyulmaz. Ge-
nel kural olarak yiiklenici, isin kapsami ve alanina giren
herhangi bir kusur, eksiklik ve hatadan sorumludur. i§te
yiiklenicinin bu genis captaki sorumlulugu, anahtar tes-
limi ingaat s6zlesmesini ig sahipleri i¢in cazip hale getir-
mektedir.

EPC Sozlesmelerinin belli agamalar: vardir. Bu sozles-
me tipinde gerceklestirilmek istenen inga eserine iligkin
plan ve projelerin hazirlanmasi, malzemenin saglanmasi
ve alimi ile ingaatin yapilip teslim edilmesi, s6zlesmenin
ilk asamasini olugturmaktadir. Ancak ingaatin is sahibine
teslimi ile yiiklenicinin sorumlulugu son bulmamakta-
dir. Yiiklenicinin, tesisin calisir halde teslim edilmesiicin
gerekli deneme testlerinin yapilmasi ile tesiste caligtiri-
lacak personelin temini ve bu kisilere gerekli egitimlerin
verilmesi gibi bagka sorumluluklar: da s6z konusudur.
Hattayiiklenicinin tesisten iiriin elde edilmesini de taah-
hiit ettigi durumlarda, iiriin teslim s6zlesmesinin varhg:
sz konusudur ve yiiklenici ancak bu agamalardan sonra
iicrete hak kazanabilmektedir.

EPC sozlesmeleri agisindan yiiklenicinin borglarina ge-
nel olarak baktigimizda 6ncelikle tasarimdan inga ese-
rinin teslimine kadar sorumlu olan yiiklenicinin eserin
plan ve projelerini saglama borcu ortaya ¢ikmaktadir.
Yiiklenici bunu kendi tedarik edebilecegi gibi, bir mimar
aracilifiyla da gerceklestirebilir. Ancak s6z konusu plan
ve projelerin is sahibi tarafindan tedarik edildigi uygula-
malar da mevcuttur.

Inga eserinin plan ve projelerinin tamamlanmasinin ar-

1EPC contracts, the contractor is liable from the
design of the construction, operation of Works and
making the construction. That's why, in FIDIC Grey
Book, “EPC/Turnkey” words are used together;

it means that “EPC/Turnkey” words have same
meaning and they are interchangeable. (Hosie,
2007: 2).

2 Ergin, D. A. 2003. The Turnkey Contract according

Graduate Thesis. Ankara.

Graduate Thesis. Ankara.

Maxwell, London.

to the Code of Obligations, Unpublished Post

3 Ergin, D. A. 2203. The Turnkey Contract According
to the Code of Obligations, Unpublished Post

4 Huse, Joseph A. 2002. Understanding and
Negotiating Turnkey and EPC Contracts. Sweet and

5 Huse, Joseph A. 2002. Understanding and
Negotiating Turnkey and EPC Contracts. Sweet and
Maxwell, London.

6 Huse, Joseph A. 2002. Understanding and
Negotiating Turnkey and EPC Contracts. Sweet and
Maxwell, London.
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duties may contain for instance, getting license for the
right of technologic retention, know-how utilization li-
cense and its transfer, providing management services or
educating the staff of the employer, providing technical
and commercial know-how amongst others. Moreover,
sometimes, engagements of maintenance of the plant
or auxiliary equipment procurement contracts and long
termed services can also be added as the contractor’s li-
abilities after the completing of the plant/construction.®

Other obligations like arranging works®, verification® of
situations and information about the substructure of the
construction site or making the trial test determined in
the contract belong to the contractor as well.

When EPC Contract necessitates the constructions of
big plants, after completing the construction, the con-
tractor must provide the staff in respect of the obligation
of providing equipment and material.° Not only is con-
tractor obliged to provide for the operation of the plant,
he is also obliged to provide the necessary training of the
staff as well. These trainings can contain during the pro-
cession of the plant or a technical trip to the other similar
plants.”®

In EPC Contracts, the contractor should also provide
the substructure works of the construction and also
water and electricity services of the plant.® According
to this procedure, technology transfer provides that the
contractor fulfills his/her obligations arising from the
contract and the employer can obtain maximum benefit
from the plant.’® Also, the contractor should consider the
technology license required for completing the construc-
tion, patent and how-know rights."

The nature of EPC contract requires that the obligation
of the contractor does not end with merely fulfilling the
duty of payment, but includes also other duties, which
goes along with operating the construction plant. The

dindan yiiklenicinin asil borcu bu inga eserini meydana
getirmek, yani ingaat: yapmaktir. Yiiklenicinin bu aga-
mada, inga eserinin tipine gore gerekli inga yerinin, san-
tiyenin, makinelerin ve diger isletme araclarinin yapimi-
n1 ve iiretim iglerini planlamasi gerekmektedir. Béylece
yiiklenici, gerekli makineleri ve ingaat malzemelerini,
ingaatin yapimi icin ihtiyaci olan personeli, satin almaile
satig iligkilerinin kurulmasi i¢in gerekli tiim mithendislik
ve yonetim hizmetlerini tespit etmelidir.?

Insaeserini sézlesmeye uygun olarak insa etmek zorunda
olanyiiklenici, eserin tesliminden 6nce ig sahibinin, tesisi
sorunsuz olarak isletmesini saglamakla da gérevlidir. Bu,
sozlesmenin niteliginden dogan bir bor¢tur. Buna gore
yiiklenici, ingaatim1 tamamladig: tesisin igletilmesi i¢in
gerekli olabilecek her tiirlii isi yapmak zorundadir. Or-
negin; teknolojik koruma haklarinin lisansa baglanmasi,
know-how kullanim lisansi ve devri, yonetim hizmetleri-
nin saglanmasi veya is sahibinin personelinin egitilmesi
gibi teknik ve ticari know-how’in saglanmasi seklindeki
yukiimliiliitkler burada sayilabilir. Hatta zaman zaman
bu yiikiimliiliiklere, tesisin tesliminden sonra bakim ta-
ahhiitleri veya yedek parca tedarik sézlesmeleri ile uzun
vadede saglanan hizmetler de girebilmektedir.®

EPC So6zlesmelerinde belirlenen bagkaca borglar ise yiik-
lenicinin; islerin belli bir siraya konulmasindan®, i sahi-
binde bulunsa bile, ingaat alanina ait her tiirlii alt-yapiya
iligkin durum bilgilerinin dogrulugunu tetkik edilmesin-
den’® veya sozlesme ile kararlagtirilmis deneme testleri-
nin yapilmasindan sorumlu olmasi seklinde siralanabilir.

EPC sozlesmesinin biiyiik tesislerin ingaatlarini ge-
rektirdigi durumlarda, arac gere¢ ve malzeme saglama
borcunun uzantisi olarak ylikleniciden ingaatin tamam-
lanmasindan sonra tesisi calistiracak personelin de sag-
lanmas: gerekir.® Yiiklenici, ig sahibinin daha sonra tesisi
isletmek icin kullanacag) personeli tedarik etmekle kal-
maz, genellikle s6zlesmeye konulacak bir hiikiim gere-

1Miihendislik-Satin Alma-Yapim Sozlesmelerinde
(EPC) miiteahhit insaatin tasarimindan, islerin
yiratdlmesinden ve insaatin yapimdan sorumlu
olmaktadir. Dolayisiyla FIDIC Gri Kitap'ta “EPC/
Turnkey” kelimelerinin bir arada kullaniimasi
bunlarin ayni anlama geldiklerinin ve birbirinin yerine
kullanildiklarinin isaretidir (Hosie, 2007: 2).

2 Ergin, D. A. 2003. Borclar Kanununa Gore Anahtar

Lisans Tezi. Ankara.

Lisans Tezi. Ankara.

Maxwell, London.

Teslimi insaat Stzlesmesi, Yayimlanmamis Yiiksek

3 Ergin, D. A. 2003. Borclar Kanununa Gére Anahtar
Teslimi Insaat Sozlesmesi, Yayimlanmamis Yiiksek

4 Huse, Joseph A. 2002. Understanding and
Negotiating Turnkey and EPC Contracts. Sweet and

5 Huse, Joseph A. 2002. Understanding and
Negotiating Turnkey and EPC Contracts. Sweet and
Maxwell, London.

6 Huse, Joseph A. 2002. Understanding and
Negotiating Turnkey and EPC Contracts. Sweet and
Maxwell, London.
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examples of his/her obligation for both before and after
completing the construction can be summarized as get-
ting the necessary permissions for the construction, a
building license, permission from the administration/
government or private person or to make a contract with
them to provide water, energy or gas to the plant; to get
permission from the administration and customs for im-
ported materials and equipment, which are used in the
construction, by being in a cooperation with the contrac-
tor; if the turnkey construction is a production plant, the
employer should provide raw material need and to de-
liver the product after the production.

3. THE OBLIGATION OF TOOLS AND EQUIPMENT
AND MATERIAL PROCUREMENT AS REGULATED
IN THE LAW OF OBLIGATIONS

Contractor’s obligation regarding the tools, equipment
and material procurement is regulated in Article 471 and
Article 472 of the Turkish Law of Obligations (“TCO”),
and a more specified regulations can be found in Article
20 of the General Specifications for the Construction Af-
fairs (“GSCA”) regulating the obligations on tools-equip-
ment and Article 31 on obligations regarding material.

gince onlarin egitimini de saglamakla yiikiimliidiir. Bu
egitimler, tesisin caligmasi sirasinda dogrudan seminer
seklinde bir egitim olabilecegi gibi, aym tiir tesislere (ba-
zen yabanc iilkelerdeki tesislere) teknik gezi diizenlen-
mesi seklinde de olabilir.”®

EPC Sozlesmelerinde yiiklenici ayrica ingaatin gerekli
alt-yapi calismalarimi ve tesisin elektrik ve su hizmetle-
rini de gormelidir.’ Boylece gerekli teknoloji transferinin
yapilmas1 hem miiteahhidin s6zlesmeden dogan sorum-
luluklarimi yerine getirmesini hem de is sahibinin tesis-
ten maksimum yarar elde etmesini saglar.'° Miiteahhidin
ayrica patent ve know-how haklari ile ingaatin tamam-
lanmas: icin gerekli teknoloji lisanslarini da g6z 6niinde
bulundurmasi gerekir. !

EPC Sozlesmelerinin 6zelligi geregi is sahibinin borc-
lar1 yalnmizca iicret 6deme borcundan ibaret degildir. Bu
tip sozlesmeler genellikle bir sinafi tesis ingaatina iligkin
oldugu i¢in, is sahibinin bagkaca bor¢lar1 da mevcuttur;
c¢linkii ingaatin tamamlanmasindan sonra kendisi aktif
olarak tesisi igletmektedir. Bunun i¢in hem insaatin ya-
pilmasindan 6nce hem de ingaat tamamlandiktan sonra
yerine getirmesi gereken diger borclarima 6rnek olarak;
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With regarding the construction work, tools (and equip-
ment) and facilities present in the providers ownership,
benefited in the course of the construction and excluded
from the content of the construction work and separable
from the work even if they are worn out after the con-
struction work is completed. Small tools used by the con-
structors or workers are called appurtenances.'

Material term can be explained as objects or facilities
that are included in the content of the construction work
or integrated with it or the integral parts of it."***

3.1. Procurement of Tools and Equipment

According the last Paragraph of Article 471, the contrac-
tor provides the tools and equipment and material for
the construction work to be built unless other customary
usage or an agreement is available. However, contractor
does not have any obligation on manufacturing these
tools and equipment.’**¢ Yet, for the proper performance
of the work, the contractor determines (unless other-
wise provided in the contract) to what extent hand labor
or tools and machines will be applied.”” *® The provision
on providence of tools and equipment by the contractor

ingaatin yapilmasi icin gerekli izinlerin alinmasi, yap:
ruhsatinin alinmasi, inga edilen tesiste kullanilmak {ize-
re gerekli suyun, enerjinin veya gazin tesise getirilmesi
icin idare ya da 6zel kisilerden izinlerin alinmasi ve s6z-
lesmelerin yapilmasi, gerektigi halde yiiklenici ile igbir-
ligi icinde, insaatta kullanilmak iizere ithal edilen ekip-
man ve malzemelerin glimriikten cekilmesi icin idari
makamlardan ve giimriiklerden gerekli izinlerin alinma-
smin saglanmasi, anahtar teslimi ingaat bir {iretim tesisi
ise, hammadde ihtiyacinin karsilanmasini ve iiretimden
sonra {iriinlerin fabrika ¢ikiglarinin yapilmasinin saglan-
masi gosterilebilir.

3. TURK BORCLAR KANUNU UYARINCA ARAC
GERECLERI VE MALZEMEYI TEDARIK BORCU

Yiiklenicinin ara¢ gere¢ ve malzemeye iliskin borglar:
Tiirk Bor¢lar Kanunu (“TBK”) Madde 471 son fikra ile
Madde 472°de diizenlenmistir. Ayrica bu konuda Yapim
Isleri Genel Sartnamesi (“YIGS”) 20. maddede arac ve
gerece iligkin borglari, 31. maddede ise malzeme hakkin-
da ayrintih aciklamalar mevcuttur.

Insa eseri acisindan arag (ve gerec); ingaatin meydana
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regulated under the Article 4711ast paragraph of the TCO
take the form of regulatory provision due to the expres-
sion “unless customary usage or an agreement is pro-
vided”. Therefore, parties can agree that employer will
provide the tools and equipment.

Tools and equipment refers to things that can be sepa-
rated from work and recollected by the contractor after
the construction work is completed. Necessary tools and
equipment in a construction site may entail construc-
tion machinery, engines, cranes, concrete blocks, ma-
chinery replacement parts, scaffolds, sheds, temporary
power lines, appurtenances used by the workers and
the constructors. Contractor, unless otherwise provided
in the contract, has an obligation of not only providing
these tools and equipment, but also has an obligation of
maintaining and preserving them as well as covering the
operation expenses. Besides, after the completion of the
construction work and the delivery made to the employ-
er, he has to remove the tools and equipment from the
construction site. For instance; contractor must, remove
scaffolds, dismantle scaffolds, remove unused concrete
blocks and construction machinery off the construction
site. These operations are included in the scope of the
contractor’s delivery obligation.!*2°

Unless otherwise provided in the contract, it is not possi-
ble to add expenses related to the contractor’s obligation
of providing tools and equipment to the contract price.
Commercialpracticesarealsoformedinthisdirection.*??

Contractor who is responsible since the signing date of
the contract due to the nature of the Turnkey Projects,
cannot ask for an additional fee for neither providing the
tools and equipment nor removing them after complet-

getirilmesi sirasinda ondan yararlanilan ve inga eseri-
nin icerigine dahil olmayan, inga eseri tamamlandiktan
sonra da yipranmis olsa dahi eserden ayrilabilen ve kim
tarafindan saglanmisg ise, miilkiyeti de ona ait olan nes-
neler veya tesislerdir. Kii¢iik boyutlarda olan ve usta ya
da iscilerin kullandig) araclara ise alet edevat da denil-
mektedir.'

Malzeme kavramy, eserin meydana getirilmesi i¢in inga
eserinin icerigine dahil olan ve onunla biitiinlegen veya
onun biitiinleyici parcasi olan nesneler veya tesisler ola-
rak aciklanabilir.’***

3.1. Arac ve Gereclerin Saglanmasi

TBK Madde 471 son fikradaki diizenlemeye gore, aksine
adet veya anlagma bulunmuyor ise, imal edilecek inga
eseri icin gerekli arac gere¢ ve malzemeyi yliklenici sag-
lar. Ancak, ytiklenici bu arag gerecleri imal etmek zorun-
da degildir.**'° Fakat igin geregi gibi ifas1 icin ne dlciide el
emegine, ne dlciide arac ve makinelere bagvurulacagini
saptamak (aksine s6zlesmede hiikiim yoksa) yiikleniciye
aittir.””*® TBK Madde 471 son fikradaki arac gereci yiikle-
nicinin saglayacagi hitkmii “aksine adet veya anlagsma ol-
madikc¢a” ibaresi nedeniyle diizenleyici bir hiikiim niteli-
gine biirlinmiistiir. Bu nedenle taraflar s6zlesme ile arac
gerecleri is sahibinin saglayacagini kararlagtirabilirler.

Arag ve gerecten kasit, inga eseri tamamlandiktan sonra
eserden ayrilabilen ve yiiklenici tarafindan geri alinip
gotiiriilebilen seylerdir. Bir ingaat icin gerekli arac ge-
recler; ingaat makineleri, motorlar, vingler, beton kalip-
lar, makine yedek parcalar, iskeleler, barakalar, gecici
enerji hatlari, ig¢i ve ustalarin kullanacaklar: alet edevat-
lar olabilir. Yiiklenici aksine s6zlesme olmadig hallerde

7 Dayindarl, K. 1998. The Consulting Engineering
Contract in The Construction Sector. Ankara.

8 Boon, J. A./ Goffin, R. 1987. Les Contrats “Clés en
Main” 2. Edition. Masson.

9 Huse, Joseph A. 2002. Understanding and
Negotiating Turnkey and EPC Contracts. Swest and
Maxwell, London.

10 Boon, J. A/ Goffin, R. 1987. Les Contrats “Clés en
Main” 2. Edition. Masson.

11 Huse, Joseph A. 2002. Understanding and
Negotiating Turnkey and EPC Contracts. Sweet and
Maxwell, London.

12 Aydemir, E. 2009. The Contract of Work and the
Construction Law. Ankara.

13 Aydemir, E. 2009. The Contract of Work and the
Construction Law. Ankara.

14.Duman, H. i. 2008. The Construction Law with
Explanation and the Legal Precedent. Istanbul.

15 Dayindarh, K. 2008. Default of the Employer and the
Contractor in the Contract of Work. Ankara.

16 Uygur, T. 1998. The Construction Law with
Explanation and the Legal Precedent, Volume 1-2.
Ankara

17 Tandogan, H. 1987. Law of Obligations Private
Liability Relations. Ankara.

18 Uygur, T. 1998. The Construction Law with
Explanation and the Legal Precedent, Volume 1-2.
Ankara.

19 Dayindarl, K. 2008. Default of the Employer and the
Contractor in the Contract of Work. Ankara

20 Tandogan, H. 1987. Law of Obligations Private
Liability Relations. Ankara.

21Duman, H. 1. 2008. The Construction Law with
Explanation and the Legal Precedent. Istanbul.

22 Karatas, I. 2004. Contracts of Work (Construction),
Ankara.

23 Duman, H. . 2008. The Construction Law with
Explanation and the Legal Precedent. Istanbul.
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ing the construction work. As the expenses on providing
tools and equipment lies with the contractor, tools and
equipment expenses are calculated prior to the contract
price agreed as lump-sum fee. Removing the tools and
equipment after the performance is contractor’s respon-
sibility. %

Tools and equipment which are provided by the contrac-
tor need to be appropriate for the construction, both
quality and quantity wise. In order to speed up the con-
struction, contractor cannot apply any extra or expen-
sive tools and equipment that goes beyond reason and
it is not expected of him to provide tools higher than the
quality of the construction. Likewise, avoiding expenses
by using insufficient and inappropriate tools constitutes
abreach of obligation as well. As a result, if the construc-
tion is delayed due to the insufficient and featureless
tools and equipment used by the contractor or there is a
defective construction in question, contractor is respon-
sible against the employer.?*

3.2. Procurement of the Material

Material is the substance of the construction work. Ac-
cording to Aydemir, material consists of all necessary
stuff for the existence of the construction that becomes
apart of it by being used like brick, tile, wood, rock, sand,
cement, pebble, lime, plaster, glass, paint, electricity ca-
bles, all kinds of mine, plastic or concrete pipe and all
components s that facilitate the elevator, heater, natural
gas, water, electricity, telephone forms the material. Al-
though some of these facilities are removable, being an
integral part of the construction makes their ownership
belong to the employer. Material can be raw or semi-
finished. Sand and rock is raw material. Materials used

yalmiz bu arac ve gerecleri temin ile degil, onlarin bakim
ve korunmasini, hatta isletme masraflarim karsilamay:
da bor¢lanmaktadir. Bunun yam sira, yiiklenicinin inga
eserini tamamlayip is sahibine tesliminden sonra, arac
gerecleri inga eserinin yapildig1 yerden kaldirmasi gerek-
mektedir. Ornegin, yiiklenici kurulmus iskeleleri s6kme-
li, kullamlmayan beton kaliplar ve is makineleri ingaat
sahasindan kaldirilmahdir. Bu iglemler, yiiklenicinin
eseri teslim borcu kapsamina girmektedir. °%°

Sozlesmede aksi hiikiim bulunmayan hallerde yiikleni-
ciye ait olan ara¢ gere¢ saglama borcuna iligkin masraf-
larin, s6zlesmedeki bedele eklenmesi miimkiin degildir.
Ticari teamiiller de bu yondedir.**?

Anahtar teslimi ingaat sozlesmesinin niteligi geregi
sozlesmenin bagindan beri sorumlu olan yiiklenici, ig
sahibinden ne arag¢ gerec temini icin ne de inga eseri ta-
mamlandiktan sonrabunlarin kaldirilip gétiiriilmesiicin
ekstrabiriicret talep edemez. Arac gerec temin masrafla-
rylikleniciye ait oldugundan, gotiirii sabit iicret seklinde
kararlagtirilan anahtar teslimi sézlesmenin bedeli i¢cinde
onceden arac gerec giderleri hesaplanir. Isin ifasindan
sonra kaldirilip gétiiriilmesi ise yiiklenicinin sorumlulu-
gundadir.®

Yiiklenici tarafindan saglanan arac ve gerecin gerek ka-
lite gerekse miktar bakimindan ingaata uygun olmasi
gerekir. Yiiklenici, isi daha hizli bitirmek i¢in makul s1-
nirlar disinda kalacak kadar fazla veya pahali arac gerec
kullanamaz, ingaatin niteli§inden daha yiiksek nitelikte
ingaat araclar1 temin etmesi de beklenmez. Aym sekilde,
yiiklenicinin masraftan kacinmakicin yetersiz ve insaata
uygun olmayan araclar kullanmasi da bu borcunu ihlal
etmesidemektir. Burada kargimiza ¢ikan sonug, yiikleni-

7 Dayinlarh, K. 1998. insaat Sektrinde Misavir
Mihendislik Sozlesmesi. Ankara.

8 Boon, J. A./ Goffin, R. 1987. Les Contrats “Clés en
Main” 2. Edition. Masson.

9 Huse, Joseph A. 2002. Understanding and
Negotiating Turnkey and EPC Contracts. Sweet and
Maxwell, London.

10 Boon, J. A,/ Goffin, R. 1987. Les Contrats “Clés en
Main” 2. Edition. Masson.

11 Huse, Joseph A. 2002. Understanding and
Negotiating Turnkey and EPC Contracts. Sweet and
Maxwell, London.

12 Aydemir, E. 2009. Eser Stzlesmesi ve insaat
Hukuku. Ankara. :

13 Aydemir, E. 2009. Eser Sozlesmesi ve Insaat
Hukuku. Ankara. : :

14 Duman, H. I. 2008. Aciklamali-Ictihath Insaat
Hukuku. istanbul.

15 Dayinlarli, K. 2008. Istisna Akdinde Miiteahhidin ve
is Sahibinin Temerradi. Ankara.

16 Uygur, T. 1998. Aciklamali-lctihath Insaat Hukuku,
Cilt 1-2. Ankara.

17 Tandogan, H. 1987. Borclar Hukuku Ozel Borg
iliskileri. Ankara.

18 Uygur, T. 1998. Aciklamali-ictihath insaat Hukuku,
Cilt 1-2. Ankara.

19 Dayinlarli, K. 2008. stisna Akdinde Mteahhidin ve
Is Sahibinin Temerridi. Ankara.
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fliskileri. Ankara.
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in the construction like iron, cement, pebble are semi-
finished materials. While some writers argue that lands
and plans are not counted as material in this sense, arti-
cle 472/11 of the TCO can also be applied by analogy to
these.” Even though contractor is obligated to use and
deliver the material, he isnot obligated to manufacture it.

The obligation of providing material is regulated for both
the contractor and the employer, is regulated in article
472 TCO, which the parties can agree in a contract. Con-
struction contract divided into two as “common con-
struction contract” and “construction work delivery con-
tract” in terms of providing the material. In the ordinary
construction contract, obligation of providing the mate-
rial lies with the employer, while in construction work
delivery contract, the contractor has to provide both the
material and creates the construction work. Construc-
tion work delivery contract can also be considered as a

cikullandig yetersiz ve niteliksiz ara¢ gereclerden dolay1

ingaatin yapiminda gecikmigse veya ortada ayipl bir in-
saat soz konusu ise, ig sahibine karg1 sorumlu olur.**

3.2. Malzemenin Saglanmasi

Malzeme, inga eserinin meydana getirildi§i maddedir.
Aydemir’e gore, yapinin varligi icin gerekli olan ve kulla-
nilmakla onun bir parcasi olan tugla, kiremit, ahsap, tas,
kum, ¢cimento, ¢akil, kirec, al¢1, cam, boya, elektrik kablo-
lary, her tiirlii madeni, plastik veya beton boru gibi nes-
neler ile asansor, kalorifer, dogalgaz, su, elektrik, telefon
gibi tesislerle ilgili her tiirlii tesis ekleri malzemeyi olug-
turur. Malzeme sayilan bu tesislerden bir kismi sokiilebi-
lir olsa da yapinin tamamlayici parcasi olmakla miilkiyet
yoniinden ig sahibine aittir. Malzeme hem hammadde
hem de yar1 mamil madde olabilmektedir. Kum ve tag
hammaddedir. Ingaatta kullamlan demir, cimento, kire¢

24 Duman, H. |. 2008. The Construction Law with
Explanation and the Legal Precedent. Istanbul.

25 Tandogan has the opposite opinion; he does not
determine the working equipment, the land of the

construction and plans belonging to both the employer
and the contractor as materials.(Tandogan, 1987:104)
26 Eren, F. 2001. “The Contractor’s Obligations and
the Reasons of Defaulting these Obligations in the

Construction Contract (Il)", The Construction Contract
(The Common/Mutual Seminar for Administrator-
Operator Engineers and Legal Experts/Lawyers), p.
69. Ankara.
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construction contract regarding the quality.?® This law
provisions, related to construction work delivery con-
tract, also apply to Turnkey contracts. This is why obli-
gation of providing material regarding the construction
work delivery contract will be discussed hereunder.

4. MATERIAL PROCUREMENT STRUCTURE

Procurement methods, which can be considered within
the scope of EPC Contracts, differ for the provider (con-
tractor in general) as regards to the volume and the type
of the work performed under the Project. The basic prin-
ciple of commerecial relations, high profit with less ex-
pense, is also applicable for these contracts. Therefore,
the procurement methods used in EPC Contracts differ
mostly because of the financial concerns.

There are also other reasons of the differentiation of the

LTINS
iljimas

gibi maddeler ise, yar1 mamtil maddelerdir. Baz1 yazarlar,
arsa ve planlarin bu anlamda malzeme sayilamayacagi
goriisiinde olmakla birlikte, TBK Madde 472/II bunlara
da kiyas yoluyla uygulanabilmektedir.? Yiiklenici malze-
meyi kullanmakla, teslim etmekle yiikiimlii oldugu hal-
de, onu imal etmekle yiikiimlii degildir.

TBK Madde 472'de malzeme saglama borcu hem yiikle-
nici hem de ig sahibi acisindan diizenlenmistir. Taraflar
da bunu s6zlesmede serbestce kararlagtirabilirler. Mal-
zemenin saglanmasi yoniinden ingaat sdzlesmesi, “ola-
gan ingaat s6zlesmesi” ve “insa eseri teslim s6zlesmesi”
olmak tizere ikiye ayrilmaktadir. Olagan ingaat sozles-
mesinde malzemeyi saglama goérevi is sahibine diiser-
ken, eser teslim s6zlesmesinde hem malzemeyi saglayan
hem de eseri meydana getiren yiiklenicidir. Eser teslim
sozlesmesi de niteligi itibariyle bir ingaat s6zlesmesidir.*
Eser teslim s6zlesmesine iligkin hiikiimler, anahtar tesli-

24, Duman, H. |. 2008. Aciklamali-ictihath Insaat
Hukuku. Istanbul.

25 Tandogan, aksi goriiste olup, calisma arag
gerecleri, yapinin tizerine insa edilecegi arsa ile is

sahibi ve ytkleniciye ait planlar malzeme kapsaminda
degerlendirmemektedir (Tandogan, 1987: 104).

26 Eren, F. 2001. “Insaat Sozlesmelerinde Miteahhidin
Borglari ve Bu Borglarin Yerine Getirilmemesinin

Sonuclari (II)", insaat Stzlesmeleri (Yonetici-sletmeci
Miihendis ve Hukukeular Igin Ortak Seminer),
s. 69. Ankara.
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procurement methods. For instance, the new investment
incentive policies that are brought to agenda in the last
years in Turkey is specifically designed for encouraging
investments, which have potential for decreasing the im-
port addiction of intermediate goods, which are impor-
tant for Turkey’s strategic sectors. Employers, who have
the right of benefit from these incentive policies, can un-
dertake the procurement works of the EPC contract.

Through successful supply chain and a well-organized
procurement, customer satisfaction increases, while
operational loss of time, expenses and product defects
decrease. If a well-organized procurement can be pro-
vided, demand uncertainty decreases and companies do
not have to stock unnecessarily. With this method, cash
remains in the company.

4.1. Offshore Procurement - Onshore Procure-
ment Distinction

In the search for financial sources to cover major projects
it might be money saving to separate the construction
contract into two parts as onshore and offshore contract
in terms of not only tax reduction but also other jeopard-
ized commercial benefits.

mi ingaat s6zlesmesine de uygulanmaktadir. Bu nedenle
burada yalmz eser teslim sdzlesmesi bakimindan malze-
me saglama borcu ele alinacaktir.

4. MAL TEDARIKi YAPILANMALARI

EPC Sozlesmeleri kapsaminda goriilebilecek tedarik
yontemleri proje kapsaminda yiiriitiilen isin hacmine ve
tlirline gére tedariki yapan agisindan (genel olarak yiik-
lenici) degisiklik gostermektedir. Ticari iligkilerin temel
mantig1 olan az maliyetle yiiksek kar giitme amaci her
alanda oldugu gibi bu sézlesmelerde de karsimiza cik-
maktadir. Dolayisiyla EPC Sozlesmelerinde kullanilacak
olan tedarik yontemleri cogunlukla mali kaygilar nede-
niyle farklilik gostermektedir.

Tedarik yontemlerinin farkhilasmasinin bagkaca ne-
denleri de goriilebilmektedir. Ornegin, Tiirkiye'de son
yillarda giindeme gelen yeni yatirim tegvik sistemi, {il-
kenin stratejik sektorleri icin 6nem arz eden ara malla-
ra olan ithalat bagimhiligini azaltma potansiyeli tasiyan
yatirimlar: tegvik etmek amaciyla 6zel olarak tasarlan-
mugtir. Bu tip tegvikleri alan is sahipleri, tesvikten yarar-
lanma hakkina sadece kendileri sahip oldugu i¢in EPC
Sozlesmesinin tedarik kolunu tistlenebilmektedirler.
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Difference between the responsibilities of Onshore
Contractor and Offshore Contractor can be explained
as follows: Offshore Contractor is only responsible for
design supply and offshore (where the project is located)
engineering services and supply of offshore plant, equip-
ment or/and materials. Notwithstanding, the Onshore
Contractor shall deal with (i) the installation of the above
offshore Equipment when it comes inshore; (ii) supply of
Equipment within the boundaries of host country; and
(iii) other inside activities besides construction, testing,
commissioning including potential onshore design and
engineering service.

But, despite this money-saving structure of splitting the
contract into two pieces this system broke the main logic
of signing an EPC contract. The core meaning of signing
an EPC contract is to gather responsibility around a se-
cluded contractor. Hence, in case of a situation that hin-
ders the performance of the contract, the problem can be
solved swiftly by one contractor. Therefore, signing the
contract with two different contractors is completely
against the logic of signing of an EPC contract.

To avoid such unintended consequences of tax reduction
and despite all other benefits of the agreement, mostly

Bagarili bir tedarik zinciri ve bunun dogal sonucu olarak
koordine edilmis tedarikin sonucu olarak, miisteri mem-
nuniyeti artarken operasyonel zaman kayiplari, maliyet
ve iiriin kusurlar azalacaktir. Iyi organize edilmis bir te-
darik zinciri saglanabilirse, talep belirsizlikleri azalacak
ve sirketler gereksiz stok yapmak zorunda kalmayacak-
tir. Bu yolla da nakit para sirketin elinde kalacaktur.

4.1. Denizasin Tedarik - Kara Tedariki Ayrimi

Baz1 yarg1 bolgelerinde biiyiik ¢capli bir projenin tamam-
lanmas i¢in finansal kaynaklar arama agamasinda, yapi-
lacak ingaat s6zlegsmesinin Deniz Agir1 Sézlesme ve Kara
Sozlesmesi olarak ikiye ayrilmasi, yalnizca daha az vergi
6deme imkani tagimasi acisindan degil ayn1 zamanda
riskli ticari faydalar sebebiyle de maliyeti diigiirebilmek-
tedir.

Deniz agin tedarikeisi ile kara tedarik¢isinin sorum-
luluklar1 arasindaki fark soyle aciklanabilir: Deniz agi-
11 tedarikei yalmizea tasarimin saglanmasi, deniz agiri
(projenin bulundugu yer kastedilmektedir) miihendislik
hizmetlerinin saglanmasi ve deniz agir1 tesis, arac-ge-
rec ve/veya malzemelerin saglanmasindan sorumludur.
Bununla beraber, kara tedarikeisi (i) deniz agir1 Arac-
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named Co-Ordination Agreement or Wrap Around
Guarantee (WAG) are signed. These agreements are reg-
ulated to wrap the obligation to one Project Company to
cover any gap in responsibility situation.

Parties, in these types of contracts are Project Company
and Offshore Contractor or its parent company. By doing
this, not only tax reduction gained but also stable respon-
sibility chart which is probably the most important case
about loan negotiations with Banks.

Itis necessary to express the methodology lies under the
idea of splitting the contract and how it reduces taxes.
The split structure is designed to reduce the exposure to
local taxes on offshore Equipment, or any design work
performed outside the host country, becoming subject to
local taxes. The classes of taxes, both direct and indirect,
that an EPC Contractor and a Project Company may be
exposed to in the host countryinclude: value added taxes,
withholding taxes, technology transfer taxes, import and
stamp duties, local construction and property license
fees and duties, and onshore income or profit taxes.

Splitting EPC Contract’s procurement obligation into
two pieces does not always result in a desired way. In-
deed, in some jurisdictions a mere reference in an On-
shore Contract to an Offshore Contract (or vice-versa)
can defeat the tax advantages that the split structure
is intended to achieve. This scenario may normally be
avoided through careful drafting. Appropriate local taxa-
tion and legal advice should always be sought before de-
ciding whether to split an EPC contract into two or more
contracts to take advantage of taxation savings and other
commercial benefits.

Although a reduction in contract resulting in tax savings
appears as commercially beneficial to a Project Compa-
ny, this reduction must be weighed against the costs and
risks involved in splitting the EPC contract. A split struc-
ture can be initiated at any time prior to execution of the
project documents.

Gerec’ler ulagtiginda onlarin indirilmesi, (ii) projenin
yapilacag iilke sinirlari icerisindeki Arac-Gereg tedari-
kini saglamak ve (iii) (o iilkede siirdiiriilecek potansiyel
tasarim ve miihendislik hizmetlerinin yani sira) ingaat,
test ve gorevlendirme aktivitelerinden sorumludur.

Ancak, her ne kadar sézlesmeyi ikiye bolmek maliyeti
diisiirse de bu sistem bir EPC Sozlesmesi imzalamanin
temel mantigina aykiridir. Zira EPC Sozlesmesi imzala-
manin altinda yatan temel diigiince sorumlulugun tek
bir yiiklenicide toplanmasi ve boylece s6zlesmenin ifa-
sim1 engelleyen herhangi bir durumda sorunun tek bir
muhatap tarafindan hizlica ¢ézlimiiniin saglanmasidir.
Bunedenle s6zlesmeyi iki fakl yiiklenici ile yapmak EPC
Sozlesmesi yapmanin mantig ile taban tabana zittir.

Vergi miktarinin diisiiyor olmasi ve tiim diger yararlari-
na ragmen ortaya ¢ikan boylesi istenmeyen bir durum-
dan kacinmak icin uygulamada genellikle Koordinasyon
Anlagmasi ya da Wrap Around Guarantee (WAG) deni-
len sozlesmeler kullanilmaktadir. Bu sézlesmeler yii-
kiimliiliikleri ilgili projenin yiiriitiilmesi amaciyla 6zel
olarak kurulmus bir Proje Sirketi’nde toplayip sorumlu-
lugun kimde oldugunu siipheye yer vermeyecek sekilde
diizenlemektedir.

Bu tip sézlesmelerde taraflar, Proje Sirketi ile Deniz Asir
Tedarikci ya da onun bagh bulundugu sirkettir. Boylece
yalnmizca vergi tasarrufu saglanmig olmakla kalmayip,
EPC Sozlesmesinde diizenlenen sorumluluk tablosu da,
kredi goriismeleri sirasinda bankalar tarafindan tercih
edilen standartlarda diizenlenmis olmaktadr.

Sozlesmeyi ikiye ayirma fikrinin altinda yatan metodolo-
jiyl ve bunun nasil vergi tasarrufu sagladigim aciklamak
gerekmektedir. Bu ayrim, denizagir1 Arag-Gerec’lere
ya da projenin yer aldig {ilke disinda gerceklesebilecek
herhangi bir tasarima uygulanan lokal vergileri indirmek
icin tasarlanmigtir. Yiiklenicinin ya da is sahibinin pro-
jenin yapildig iilkede karsilagabilecegi; KDV, stopaj ver-
gisi, teknoloji transfer vergisi, ithalat damga resmi, lokal
ingaat ve emlak lisansi iicretleri ve resimleri, gelir ve kar
vergileri gibi dogrudan veya dolayli vergi siniflarini icerir.

EPC Sozlesmesinin tedarik ylikiimliiliiglinii bu sekilde
iki parcaya ayirmak her zaman istenilen sonuclar1 do-
gurmayabilir. Esasen, bazi yargi bolgelerinde Kara Soz-
lesmesinden Deniz Agir1 Sozlesmeye (ya da tam tersi)
yapilan ¢ok kiiciik bir referans dahi, ayrilma yapisinin
hedefledigi vergi avantajlarini bertaraf edebilmektedir.
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4.2. Direct Procurement - Indirect Procurement
Distinction

Procurement is becoming more and more important
every day for the largest companies in the world because
itbecame an essential in the face of managing astronomic
operational costs. This is the result of the idea to consider
the purchase as a strategic implementation rather than
a basic step in supply chain. The fundamental difference
between direct and indirect procurements is essentially
related to the product that is bought.

As the name implies direct procurement connotes the
operation of raw material directly instead of buying it
operated and stems from the idea of manufacturing. Di-
rect procurement is the best possible cost, quality and re-
liability option for any case in supply chain management

Nevertheless, subject of indirect procurement denotes
basically that buying things you need to keep your busi-
ness alive but you cannot manufacture such as services
or suppliers. Those can be identified by checking wheth-
er it is about the main business topic or not. For exam-
ple, if Samsung purchases fiberglass or copper to gener-
ate board circuit then it is direct procurement; however,
if Samsung calls for a technician to check the main fuse
then itisindirect procurement.

5. CONCLUSION

Trade requires an alternative dispute settlement mecha-
nisms, which ensures to settle disputes regarding con-
struction projects quickly and on the construction site
if possible especially on the international construction
projects. A modern procurement system should begin
with an efficient pre proficiency assessment for the ap-
plicants and continue with a procurement procedure
based upon high quality procurement documents and
with balanced terms of a contract, which distributes the
possible future risks fairly between the employer and the
contractor.

EPC Contracts come upon as detailed regulations that
provide solutions for these kinds of problems faced in
the developing construction sector. By courtesy of this,
the context of the responsibilities and risks are clearly
determined of which either the employer or the contrac-
tor undertake.

Bu senaryodan genellikle dikkatlice kaleme alinan bir
sozlesme ile kurtulmak miimkiindiir. Bu nedenle EPC
Sozlesmesinin iki ya da daha ¢ok parcaya ayrilip ayril-
mayacagina karar vermeden 6nce, vergi tasarruflarindan
yararlanmak ve diger ticari avantajlardan faydalanabil-
mek icin projenin yapilacag: yerdeki vergisel destekler
ve hukuki diizenlemelerin dikkatli bir sekilde aragtiril-
mas! gerekmektedir. Her ne kadar s6zlesme bedelinin
indirilmesi sebebiyle 6denecek verginin azalmasu ig sahi-
bi icin ticari acidan faydal goziikse de, bu indirim, EPC
sozlesmesinin ayrilmasi sonucu olugacak iicret ve riskler
dikkate alinarak hesaplanmalidir. EPC S6zlegmesinin bu
sekilde ayrilmasi iglemi, proje dokiimanlarinin yiiriitme-
sinden 6nce herhangi bir zamanda baglatilabilmektedir.

4.2. Dogrudan Tedarik - Dolayh Tedarik Ayrimi

Diinyanin en biiyiik sirketleri i¢in tedarik, astronomik
diizeylere ulasan operasyonel bedellerle ugragsmakta
yasanan zorluklar sebebiyle giderek daha 6nemli hale
gelmektedir. Bu durum, satin almay1 tedarik zincirinin
temel bir adimi olarak degil de stratejik bir uygulama
olarak gorme fikrinden kaynaklanmaktadir. Dogrudan
ve dolaylh tedarik arasindaki temel fark esasen satin ali-
nan iiriinle alakaldir.

Dogrudan tedarik, adindan da anlagilacag {izere, islen-
mis olarak almaktansa dogrudan islenmemis materyali
almaktir ve iiretim fikrine dayanir. Dogrudan tedarik,
tedarik zinciri yonetimindeki herhangi bir konuda en iyi
fiyat, kalite ve giivenilirlik secenegini saglamaktadur.

Bununla beraber, dolayl tedarikin konusu, hizmet alimi
ya da tedarikei saglanmasi gibi is hayatinin devami agi-
sindan ihtiya¢ konusu olan ancak iiretilemeyen seyler-
dir. Bunlarin dolaylh tedarikle ilgili olup olmadiklari, asil
isletme konusuyla alakali olup olmadiklar1 kontrol edi-
lerek saptanabilir. Ornegin, eger Samsung anakart imal
etmek icin fiberglas ya da bakir alirsa bu dogrudan teda-
riktir; ancak, eger Samsung’un ana sigortalari kontrol et-
mek icin servis cagirmasi durumunda, bu dolayl tedarik
olarak nitelendirilecektir.

5. SONUC

Ingaat projelerine iliskin uyusmazliklarin hizl, hatta
miimkiinse ¢iktig1 anda santiyede ¢6ziilebilmesini temin
edebilecek alternatif uyusmazhk ¢dziim mekanizmala-
rina, 6zellikle de uluslararasi ingaat projelerinde ingaat
sanayinin 6zel ihtiyaci bulunmaktadir. Modern bir iha-
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Procurement line, which is the most important line of
the EPC Contracts consists of engineering, procurement
and construction, differs both financially and physically
with regards to risks and responsibility. In order for the
employer and the contractor to sign a construction con-
tract at global standards and to carry out the project stur-
dily they need to draw up an EPC Contract, by choosing
the most suitable procurement method for the project
volume. B
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