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ABSTRACT

Guarantee Contracts play a significant role
especially in the field of international com-
merce and in the practice of countless finan-
cial institutions around the world. As a result
of extensive practice, guarantee contracts, as
identified by the International Chamber of Com-
merce (‘ICC"), was formed in many different
types. The practice embodies various types of
guarantee contracts. However, in all types, the
guarantor is obliged to pay the amount under-
taken under the guarantee, to the obligee of the
debt within the context of guarantee, in case of
an incidence of hazards, which is guaranteed.
After the payment of the mentioned amount,
the guarantor shall be entitled to exercise his/
her right to recourse against the third party
who is the beneficiary of the assurance. The
scope of the right to recourse shall be deter-
mined pursuant to its justa causa. The guaran-
tor shall use this right to recourse via an action
of debt based on his/her claim for compen-
sation. The amount subject to the mentioned
claim would be limited to the amount paid by
the guarantor to the obligee.

OZET

Garanti sozlesmeleri, dinyanin her yerinde,
Ozellikle uluslararasi ticaret alaninda ve sayisiz
finansal kurulus uygulamasinda cok 6nemli bir
yer tutmaktadir. Yaygin sekilde uygulamalarin
sonucu olarak garanti sozlesmeleri, Uluslara-
ras! Ticaret Odasi (“UTO") (ICC) tarafindan tes-
pit edildigi Uzere, pek cok farkli sekle burtn-
musttr. Ancak ttim bu farkl sekillerin birlestigi
nokta, garanti s6zlesmesi ile garanti verenin,
gerceklesmeyecegi teminat altina alinan riziko-
larin gerceklesmesi ile teminat kapsamindaki
borcun alacaklisina, garanti kapsaminda taah-
hut ettigi meblagr ddemekle yikamlt olmasidir.
Garanti veren, s6z konusu tutari ¢demesini
takiben lehine teminat verdigi Gclncu kisiye,
ddedigi meblag oraninda rticu hakkini kulla-
nabilecektir. S6z konusu rticu hakkinin kap-
sami, dayandig hukuki sebebe gore belirlenir.
Garanti veren bu rticu hakkini, tazminat talepli
bir alacak davasi niteliginde ileri stirecegi bir
dava yolu ile kullanir. Davaya konu talep tutari,
garanti verenin teminat kapsamindaki borcun
alacaklisina 6dedigi meblag ile sinirli olacaktir.
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1. GUARANTEE CONTRACT AS A CONTRACT
TYPE

1.1. In General

SSURANCE CONTRACTS SHALL BE MADE WITH THE

purpose to secure aright’ in the event of “(..)

a possibility of an economically detrimental

and doubtful to emerge but abstained event to

occur or a possibility of an expected and eco-

nomically beneficial event not to occur (...)”%
In this context, the assurance contracts which assure its
obligee with a personal security form to the personal as-
surance contracts. In this type of contracts, the obligee
holds the opportunity to claim its credit from whole seiz-
able personal assets of the debtor.

According to the Decision of Joint Chambers of the Su-
preme Court of Appeals dated 11.6.1969 and numbered
4/6 regarding the guarantee contracts as one of the per-
sonal assurance contracts; “the guarantee contract is one’s
warrant to another that a venture is going to reach to cer-
tain fruition through a non-secondary contact.” According-
ly, the guarantor undertakes independently the hazard of
the venture with the purpose to motivate the beneficiary
for aventure, rather than obtaining a consideration.

Despite its common practice in national and internation-
al fields, the guarantee contracts are not regulated under
neither the Turkish Code of Obligations numbered 6098
(“Code of Obligations”) or any other law within Turk-
ishlegislation. However, the Assembly of Civil Chambers
of the Supreme Court of Appeals ruled with that its deci-

ANAHTAR KELIMELER: Garanti Sozles-
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1. BIR SOZLESME TiPi OLARAK GARANTI S62-
LESMESI

1.1. Genel Olarak

EMINAT SOZLESMELERI “(..) ORTAYA CIKMASISUPHELI

Jakat cekinilen ve ekonomik bakimdan zarar-

1 bir olayin gerceklesmesi ya da beklenilen ve

ekonomik bakimdan yararl bir olayin gercek-

lesmemesit olasiligr (...)”" halinde bir hakkin

emniyet altina alinmasi ihtiyacim kargilamak
amactyla® kurulurlar. Bu kapsamda, alacaklisina sahsi
bir giivence veren teminat s6zlesmeleri kisisel teminat
sozlesmelerini olusturur. Bu tiir sézlesmelerde alacakl,
alacagini, borclunun haczedilebilir tiim kisisel malvarl-
gindan talep etme imkanina sahiptir.

Kisisel teminat s6zlesmelerinden biri olan garanti soz-
lesmesine iligkin 11.6.1969 tarih ve 4/6 sayil Yargitay ig—
tihat1 Birlestirme Kararr’na gére; “garanti mukavelest, bir
kimsenin fer’i olmayan bir mukavele ile baskasina bir te-
sebbiistin belirli bir sonuca ulagacagint garanti etmesidir.”
Bu dogrultuda garanti s6zlesmesi ile garanti veren, esas
gayesi edimi garanti edilenden bir ivaz elde etmek degil,
fakat onu bir tegebbiise sevk etmek olarak, miistakil ola-
rak ilgili tegebbiisiin tehlikesini iizerine almaktadir.

Garanti s6zlegmeleri ulusal ve uluslararasi alandaki yay-
gin kullanimlarina ragmen ne 6098 sayil Tiirk Borclar
Kanunu'nda (“Bor¢lar Kanunu”) ne de mevzuatimiz-
da bagka bir kanunda acikca diizenlenmigtir. Ne var ki
Yargitay Hukuk Genel Kurulu, 4.7.2001 tarihli 19-534
Esas ve 583 Karar sayili kararinda; “(..) Kanunda ozel bir

1Hatemi, Hiiseyin; Serozan, Rona; Arpaci, Abdiilkadir.
“Code of Obligations Special Provisions”, p. 519,
istanbul, 1992.

2 Tandogan, Haluk. “Code of Obligations Special
Provisions”, p. 684, v. 2, Ankara, 1987.

3 Decision of Assembly of Civil Chambers of the
Supreme Court of Appeals dated 27.10.1982, merits no.

11-1915 decision no. 865; Decision of Joint Chambers of

the Supreme Court of Appeals dated 13.12.196, merits

no. 16 decision no. 7; Decision of Joint Chambers of the
Supreme Court of Appeals dated 11.6.1969, mertis no.4
decision no. 6; Decision of the 13. Civil Chamber of the
Supreme Court of Appeals dated 3.3.2005, merits no.
04/16382, decision n0.05/3236.

4 Tekinalp, Unal. “Banka Hukukuun Esaslarr”, p.373,
istanbul, 1988 yazlacak

5 Barlas, Nami. “Determination of the Type of the
Assurance in Credit Card Relationship”, p. 149, Articles,

v, Istanbul, 2008.

6BGE 76 11 35, BGE 7211 22; BGE 64 11 350;

BGE 3911 774.

7 Canbolat, Ferhat. “Grounds of Pleas and Interim
Injunctions in Bank Guarantees”, pp. 36-37, Yetkin
Publications, Ankara, 2009.

8 Yavuz, Cevdet. “Course of Code of Obligations Special
Provisions”, p. 826, Beta Publications, Istanbul,2014.
96098 Code of Obligations, Article 26
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sion dated 4.7.2001 with merits no. 19-534 and decision
no. 583% “(..) it is accepted that the guarantee contracts,
which are not regulated as an exclusive contract type under
the Law, qualifies as undertaking of third party act regu-
lated under the Article 110 of the Code of Obligations (...)”
and accepted that the guarantee contracts qualify as “‘Un-
dertaking of Third Party Act’ regulated under the Article
128 of the Code of Obligations. Even though the opinion
of the doctrine* and the opinion of the Supreme Court
of Appeals are in the same direction, it is controversial
whether the guarantee contracts qualify as undertaking
of third party act.®

Also, positive regulation regarding the mentioned con-
tract type is established under the reference Swiss Law;
and the guarantee contracts are accepted within the con-
cept of undertaking of third party act under the Article
128 of Code of Obligations that is a reflection of the refer-
ence code and as per the practice of the Swiss Supreme
Court of Appeals® and the Turkish Supreme Court of Ap-
peals decisions which are in the same direction with the
dominant opinion of the doctrine.

According to the mentioned Article 128 of the Code of
Obligations; “(..) One who undertakes the act of a third
party to another is obliged to compensate the loss derived
Jrom the non-performance of such act (...).” In line with
this article, several contract types may be regarded with-
in the scope of an undertaking of third party act. How-
ever, while there are guarantee contracts which cannot
be included in this concept’, there are contracts which do
not qualify as guarantee contracts and can be assessed as
an undertaking of third party act®. For example, guaran-
tee contracts in which a guarantor undertakes the risks
irrelevant to the third party act, does not qualify as an
undertaking of third party act. The idea of that guarantee
contracts falling outside of the scope of the Article 128 of
the Code of Obligations cannot be formed, is not suitable

akit tiirii olarak diizenlenmemis olan garanti s6zlesmest,
BK nun 110. Maddesinde hiikme baglanan iictincti kiginin
fiilini (edimini) taahhiit niteliginde kabul edilmektedir
(..)” seklinde hiikiim tahsis ederek, garanti sozlesme-
lerinin Bor¢lar Kanunu'nun 128. maddesinde diizenle-
nen ‘Uciincii Kisinin Fiilini Taahhiit’ niteliginde oldu-
gunu kabul etmektedir.? Doktrindeki baskin goriis* de
Yargitay’in bu goriisii ile ayni1 yonde olmakla beraber, ga-
ranti sézlesmesinin ticiincii kisinin fiilini iistlenme nite-
liginde olup olmadig: tartismahidir.®

Mehaz Isvi¢re Hukuku'nda da bahse konu sézlesme tipi-
ne iligkin pozitif bir diizenlemeye yer verilmemis ve Yar-
gitay kararlari ile doktrindeki baskin goriig ile ayn1 yonde
Isvicre Federal Mahkemesi ictihatlar® ile garanti sézles-
mesi, mehaz kanundan Bor¢lar Kanunu’na yansiyan 128.
Madde kapsaminda ii¢iincii kisinin fiilini taahhiit niteli-
ginde kabul edilmisgtir.

Bahse konu Bor¢lar Kanunu'nun 128. maddesi uyarinca;
“(..) Uctincii bir kisinin fiilini baskasina karst iistlenen,
bu fiilin gerceklesmemesinden dogan zarari gidermekle
yiikiimliidiir (..)”. Bu hiikkiim dogrultusunda cesitli s6z-
lesme tipleri ti¢lincii kisinin fiilini {istlenme kapsaminda
degerlendirilebilir. Ne var ki, bu kapsamda olmayan ga-
ranti s6zlesmeleri oldugu gibi’, garanti sézlesmesi nite-
liginde olmayan ve fakat {iciincii kisinin fiilini {istlenme
kapsaminda degerlendirilebilecek s6zlesmeler de bulun-
maktadir.® Ornegin garanti verenin ficiincii kiginin bir
edimde bulunup bulunmamasiyla ilgili olmayan riskleri
iizerine aldif) garanti s6zlesmeleri ticiincii kiginin fiilini
iistlenme niteligine haiz degildir. Bor¢lar Kanunu'nun
128. maddesi kapsami diginda kalacak bu gibi garanti s6z-
lesmelerinin yapilamayacag: diisiincesi, bor¢lar huku-
kuna héakim olan s6zlesme 6zgiirliigii prensibine uygun
diismez.’ Bu prensip geregi, taraflarca yapilacak s6zles-
melerin kanunda diizenlenmis olmasi zorunlu degildir.
Ne var ki, garanti s6zlegmeleri gibi bilhassa ticari hayatta

1Tandogan, Haluk. “Borclar Hukuku Ozel Borg
fliskileri”, . 684, c. 2, Ankara, 1987.

2 Hatemi, Huseyin; Serozan, Rona; Arpaci, Abdiilkadir.
“Borglar Hukuku Ozel Bolim”, s. 519, istanbul, 1992.

3 Yar. HGK. 27.10.1982, E. 111915 K. 865;Yar. IBK.
1312196 E. 16 K. 7; Yar. IBK. 11.6.1969 E. 4 K.6; Yar. 13.
HD 3.3.2005 E.04/16382 K.05/3236.

4 Tekinalp, Unal. “Banka Hukuku'nun Esaslart”, s. 373,
istanbul, 1988.

C.1,Istanbul, 2008.

11774,

5 Barlas, Nami. “Kredi Kart iliskisinde Teminatin
Niteliginin Belirlenmesi”, s. 149, Makalelerim,

8 Yavuz, Cevdet. “Borclar Hukuku Dersleri
Ozel Hukiimler”, s. 826, Beta Yayincilik, Istanbul,2014.
9 6098 sayili Borglar Kanunu, Madde 26.

6 BGE 76 11 35, BGE 72 11 22; BGE 64 |1 350; BGE 39

7 Canbolat, Ferhat. “Banka Garantisinde
Savunma Imkanlari ve Ihtiyati Tedbirler”,
s. 36-37, Yetkin Yayinlari, Ankara, 2009.
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with the dominant principle of freedom of contract of the
Code of Obligations.’ Due to this principle, it is not man-
datory for the contracts to be formed by the parties to be
explicitly regulated under the law. But, it is necessary to
state that the problems that may be encountered in prac-
tice can be diminished by explicitly regulating contract
types like guarantee contracts which are commonly used
in commercial life. As a result, currently the guarantee
contracts have the characteristics of an idiocratic (sui
generis) contract under Turkish Law.!

1.2. Differences with Surety Contract

Even though the surety contracts and the guarantee con-
tracts are different in terms of their validity conditions
and features, they are both personal guarantee contracts.
The principal aim of both is to provide personal assur-
ance to the obligee by third parties who are not a party to
the principal obligation."

The main difference between a surety contract and a
guarantee contract is that in surety contracts, the prin-
cipal obligation is accessory to the main debt and in

yaygin sekilde kullanmilan bir sézlesme tipinin kanunda
acikca diizenlenmesi ile uygulamada karsilagilabilecek
sorunlarin azaltilabilecegi belirtilmelidir. Sonu¢ olarak
su anki hali ile Tiirk hukukunda garanti s6zlesmesi, ken-
dine 6zgii yapis1 olan (sui generis) atipik bir sézlesme ni-
teligindedir."”

1.2. Kefalet S6zlesmesi ile Farki

Kefalet sozlesmeleri ile garanti sézlesmeleri, gecerlilik
sartlar1 ve 6zellikleri acisindan farklihik arz etmekte ise-
ler de, her ikisi de kigsisel teminat sdzlesmelerindendir.
Her ikisinin de temel amac, esas itibariyle asil borg ilis-
kisinin tarafi olmayan iiciincti kisilerce, alacakliya kisisel
bir giivence saglanmasidir."

Garanti sozlesmesi ile kefalet s6zlesmesi arasindaki en
onemli fark, kefalet s6zlesmesinde kefilin borcunun asil
borca fer’i nitelikte olmasina kargilik garanti sdzlesme-
sinde garanti verenin borcunun, asil bor¢tan bagimsiz
nitelikte olmasidir. Garanti veren, asil bor¢ iligkisine
iligkin gecerlilik sartlar: ve hiikiimlerine tabi olmaksizin
borcun teminatini iistlenir."”
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guarantee contracts the obligation of the guarantor is
independent from the principal obligation. The guaran-
tor undertakes the assurance of the obligation without
being liable to the validity conditions and provisions of
the principal obligation."

Besides, due to the fact that the guarantee contracts are
not regulated under the law, pursuant to the Article 12 of
the Code of Obligations, it is not subject to any form re-
quirement'®; while it is mandatory for the surety contract
to be made in writing according to the Article 583 of the
Code of Obligations.

Another difference between a guarantee contract and a
surety contract is that while it is mandatory to state the
maximum amount that the surety undertakes in the con-
tract, there is no such obligation for the guarantee con-
tract. However, even if there is no legal obligation for the
guarantor to state the maximum amount that he/she is
liable for in the contract, as it is decided with the Decision
of Joint Chambers of the Supreme Court of Appeals dated
4.7.2001 with merits no. 19-534 and decision no. 583:

Ayrica, garanti s6zlesmesi kanunda diizenlenmemis ol-
masl dolayisiyla, Borclar Kanunu madde 12 uyarinca, her-
hangi bir sekil sartina tabi degilken', kefalet s6zlesmesi-
nin Borc¢lar Kanunu madde 583 uyarinca yazih sekilde
yapilmasi zorunludur.

Garanti sozlesmesi ile kefalet s6zlesmesi arasindaki bir
diger fark; kefalet s6zlesmesinde, s6zlesme metninde ke-
filin sorumlu olacagi en yiiksek meblagin belirtilmesi zo-
runlu iken garanti s6zlesmesi i¢in boyle bir zorunlulugun
olmayisidir. Ne var ki, garanti verenin sorumlu olacagi en
yiiksek meblagin sézlesmede kararlagtirilmasina iliskin
yasal bir zorunluluk olmamasina ragmen, Yargitay Hu-
kuk Genel Kurulu'nun 4.7.2001 tarihli 19-534 Esas ve 583
Karar sayili kararinda kabul edildigi iizere;

“(..) Kefaletten farkl olarak asil bor¢iligkisinden tamamen
bagimsiz nitelikteki garanti sézlesmesinde sekil serbestisi
hakim olup garantinin stmirtnin énceden belirlenmest zo-
runlulugu bulunmamaktadir. Ancak, sézlesme serbestisi
stursiz degildir. BK.nun 19. ve 20. maddelerinde sézlesme
serbestisine birtakim stirlamalar getirilmistir. Gercekten
bir sézlesmenin gecerli olmast i¢in, onun taraflara ytikledi-
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“(..) Having an independent nature from the principal
obligatio, the freedom of form prevails in the guarantee
contracts and there is no obligation to state the limits of
the guarantee in advance unlike the surety contract. But,

the freedom of contract is not limitless. Some sorts of limi-
tations to freedom of contract are regulated under the
Articles 19 and 20 of the Code of Obligations. In fact, for
a contract to be valid it is required to state the rights and
obligations explicitly by leaving no room for doubt, in other
words the subject matter have to be evident and measura-
ble. Uncertainty cannot be guaranteed. In this respect, even
stating the limitation is not a condition, it is requiredin the
guarantee contract that either to state explicitly which
risk is guaranteed or the size of the risk to be determina-
ble without causing any hesitation. To state “guarantee-
ing all kinds of obligations which has borne or to be borne”
without identifying which risk is guaranteed, means that
an (uncertain) deed with an undeterminable size is guar-
anteed and this conflicts with the guarantee contract. (...)”

By adopting the principle of “uncertainty cannot be guar-
anteed” and adjudicated that in the guarantee contracts,
at least the guaranteed amount stated in the contract
shall be determinable.

1.3. Types of Guarantee Contract

Guarantee contracts can be formed with one of the pri-
mary two objections as ‘pure (directing) guarantee con-
tract’ or ‘quasi surety (assuring) guarantee contract’.

i. Quasi Surety (Assuring) Guarantee Contract

In quasi surety guarantee contract, the guarantor guar-
antees that the debtor is going to perform his/her deed
regardless of the validity of the obligation, whether he is
the debtor or not, or whether the execution of the con-
tract is possible or not.* In this type of guarantee con-
tracts, the guarantor continues to be responsible of the

g1 hak ve borclarin tereddiide yer vermeyecek sekilde acik,
baska bir deyimle konusunun geregi ve yeteri kadar belli ve
strli olmast gerekir. Belirsizligin garantisi olmaz. Bu iti-
barla, limit gésterme sarti bulunmamakla birlikte, garanti
sozlesmesinde hangi riskin garanti edildiginin belli olmast
ya da garanti edilen riskin boyutlarimin tereddiit yaratma-
yacak bigimde belirlenebilir nitelikte bulunmast gerekir.
Hangi riskin garanti edildigi belirlenmeden “dogmus ve
dogacak her tiirlii borcun garanti edildigi”’nden sz etmek,
boyutlari belli olmayan (belirsiz) bir edimin garantisi anla-
muna gelir ki, bu da garanti sézlesmesiyle bagdasmaz (...)”

diyerek “belirsizligin garantisi olmaz” ilkesini benimse-
mis ve garanti sozlesmelerinde en azindan sézlesmede
garanti edilen meblagin belirlenebilir nitelikte olmasi ge-
rektigini hiikiim altina almigtir.

1.3. Garanti Sézlesmesi Tiirleri

Garanti sozlesmesi ‘saf (yoneltmeyi amaclayan) garanti
sozlesmesi’ ve ‘kefalet benzeri (teminat amacli) garanti
sozlesmesi’ olmak iizere baglica iki ana amacla yapilabilir.

i. Kefalet Benzeri (Teminat Amach) Garanti S6z-
lesmesi

Kefalet benzeri garanti s6zlesmesi ile garanti veren, bor-
cun gecerliligine, bor¢lu olup olmamasina veya kabili
icra bulunup bulunmadigina bakilmaksizin bor¢lunun
edimini yerine getirecegini garanti etmektedir.** Bu tip
garanti s6zlesmelerinde garanti veren, asil borcun kusur-
suz imkansizlik sebebiyle sorumluluktan kurtuldugu, asil
borg¢ iligkisinin bor¢lunun iptal hakkim kullanmas iizeri-
ne ortadan kalktig1, hatta asil borg iligkisinin hiikiimsiiz
olarak dogdugu durumlarda dahi bor¢lunun edimini ye-
rine getirmemesinden sorumlu olmaya devam eder. Or-
negin, banka teminat mektuplarsi, asil bor¢lunun asil borg
iligkisine dayali defilerini, ilgili teminat mektubundan
dogan borclarini ifas1 kapsaminda kullanmaktan feragat

10 Tandogan, Haluk. “Guarantee Contracts

(Its Character and Distinction from Similar
Contracts)’, p. 44, Ankara, 1959.

11 Yenice, A. Ozge. “Recourse Relationships in
Assurance Contracts”, p. 99, 12 Levha Publications,
April 2009, Istanbul.

12 Isgiizar, Hasan. “Credit Card Contracts of Banks”,

p. 197, Ankara, 2003.

13 Ozsunay, Ergun. “Code of Obligations 1", p. 153,

Istanbul, 1983.

14 Yavuz, Cevdet. “Course on Code of Obligations
Special Provisions”, p. 827, Beta Publications,
Istanbul, 2014.

15 Yavuz, Cevdet. “Course on Code of Obligations
Special Provisions”, p. 827, Beta Publications,
Istanbul, 2014.

16 Isgiizar, Hasan. “Credit Card Contracts of Banks”,
p. 197, Ankara, 2003.

17 Reisoglu, Seza. “Turkish Surety Law”, p. 945,
Ankara, 1964.

18 Affaki, Georgers; Goode, Roy. “Guide to ICC
Uniform Rules for Demand Guarantees URDG 758", p.
2-51CC Services Publications, Paris, 2011.
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non-performance of the debtor in case the principal ob-
ligation is terminated as a result of the objective impos-
sibility; the principal obligation is terminated as a result
of the debtor’s exercise of his/her right of cancellation
or even the principal obligation is borne as void. For in-
stance, the letter of guarantee is qualified as guarantee
contract as long as it states that the principal debtor
waived his/her pleas to exercise within the context of
the performance of obligations borne from the letter of
guarantee.'®

ii. Pure (Directing) Guarantee Contract

Directing guarantee contract is the type of contract in
which the guarantor undertakes the hazards of a certain
act in whole or in part to be arisen, on behalf of the ben-
eficiary, for the purpose of directing him/her to that act.'
Here, an obligatio between the guarantor and the benefi-
ciary is not established yet. Further, sometimes even the
ones whose actions are to be guaranteed could be unclear
at the time that the contractis formed. Profit guarantees,
dividend guarantees, guarantees issued by the banks to
the bondholders regarding that the capital and interests
to be paid on time or guarantees to close the deficit may
be presented as examples.”

1.4. Terms of Guarantee Contract

Guarantee contract is a contract which burden only one
party (guarantor) of the contract in principle. By means
of this contract, the guarantor undertakes an obligation
to compensate the damages borne from the risk materi-
alized from an act or an attempt of the beneficiary. Con-
versely, the beneficiary does not have an obligation to the
guarantor to perform the act or attempt that he is being
directed to. As itis seen, the ‘obligation to pay compensa-
tion’ of the guarantor constitutes the primary obligation
ofthe guarantee contract while ‘claiming the damages’ by
the warrantee constitutes the primary right of the guar-

ettigine iligkin kaydi tagidigi siirece bu tiir garanti sozles-
meleri niteligindedir.”

ii. Saf (Yoéneltmeyi Amaclayan) Garanti S6zles-
mesi

Yoneltmeyi amaclayan garanti sézlesmesi, garanti vere-
nin, garanti alam belli bir davraniga yoneltmek amaciyla,
bu davranistan o kisi icin dogacak tehlikeleri kismen veya
tamamen {izerine almasi borcunu iistlendigi s6zlesme-
dir.'* Burada garanti alan ile edimi garanti edilen arasinda
bir borg iligkisi heniiz kurulmamigtir. Hatta kimi zaman
edimi temin edilen kisiler garanti s6zlesmesinin kurul-
masi esnasinda belli olmayabilir. Kar garantileri, temettii
garantileri, cesitli ortakliklar tarafindan ¢ikarilan tahvil-
lerin anaparalarinin ve faizlerinin vadelerinde 6denece-
gi hususunda bankalar tarafindan tahvil alicilarina kars:
verilen garantiler ve ac181 kapatma garantileri bu hususta
ornek olarak gosterilebilir.”

1.4. Garanti S6zlesmesi Hiikiimleri

Garanti sozlesmesi, kural olarak tek tarafa (garanti ve-
rene) borg yiikleyen bir s6zlesmedir. Bu s6zlesme ile ga-
ranti veren, garanti alanin belli bir davranisindan, bir gi-
risiminden dogan rizikonun gerceklesmesi halinde onun
ugrayacagl zararl tazmin etme borcu altina girer. Buna
karsihik garanti alanin garanti verence kendisinin y6nel-
tilmek istenildigi davranista veya girisimde bulunmak
hususunda ona kars: bir yiikiimliiliigii yoktur. Goriildii-
gii gibi garanti verenin ‘tazminat 6deme borcu’ garanti
sozlesmesinin temel borcunu ve garanti alanin ‘tazminat
isteme alacagy’ garanti s6zlesmesinin temel hakkini olus-
turmaktadir. Garanti alanin veya edimi garanti edilen
ticilincti kisi garanti verene kargsi hesap vermekle yiikiimlii
tutulamaz ve garanti verenin de onlar1 denetleme hakk:
bulunmamaktadir. Ancak garanti veren ile garanti alan
arasinda ayr1 bir akdi iligki varsa, bu iligki kapsaminda ga-
ranti verene denetleme hakki verilebilir.

10 Tandogan, Haluk. “Garanti Mukavelesi (Mahiyeti
ve Benzeri Muamelelerden Tefriki”, s. 44 vd., Ankara,
1959.

11 Yenice, A. Ozge. “Teminat Sozlesmelerinde Riicu
iliskileri”, s. 99,12 Levha Yayincilik, Nisan 2009,
istanbul.

12 Isgiizar, Hasan. “Banka Kredi Karti Sozlesmeleri”,
s. 197, Ankara, 2003.

Istanbul, 1983.

s. 197, Ankara, 2003.

13 Ozsunay, Ergun. “Borclar Hukuku 1", 5. 163,

14 Yavuz, Cevdet. “Borclar Hukuku Dersleri Ozel
Hukamler”, s.827, Beta Yayincilik, Istanbul, 2014.
15 Yavuz, Cevdet. “Borclar Hukuku Dersleri Ozel
Hukamler”, s.827, Beta Yayincilik, Istanbul, 2014.
16 isgizar, Hasan. “Banka Kredi Karti Sozlesmeleri”,

17 Reisoglu, Seza. “Tiirk Kefalet Hukuku”, s. 945 vd.,
Ankara, 1964.

18 Affaki, Georgers; Goode, Roy. “Guide to ICC
Uniform Rules for Demand Guarantees URDG 758", s.
2-51CC Services Publications, Paris, 2011.
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antee contract. The warrantee or the third party whose
deed is guaranteed to the warrantee cannot be held ac-
countable to the guarantor and the guarantor also does
not have a right to supervise them. However, if there is
a separate contractual relationship between the guaran-
tor and the beneficiary, this relationship may provide the
guarantor the right to supervise.

Pursuant to the Code of Obligations, the guarantee con-

tract may be formed for a certain period or for an indefi-

nite period. According to the Article 128 of the Code of
Obligations, “(..) In the undertaking for a certain period,

it may be agreed to end the responsibility of the guarantor
in the case that one whose deed is guaranteed is not ap-

plied through a form of written application until the end of
this period. (..)”. In this case, if the guarantee contract is

formed with a certain period and the warrantee is not ap-

plied to the guarantor in this period for the performance,

the obligee cannot present the guarantee contract for
payment. In case the guarantee contract is formed for an
indefinite period, pursuant to the Article 125 of the Code

of Obligations, the ten year limitation period starting
from the date that the obligation is due, shall apply.

Bor¢lar Kanunu uyarinca, garanti sézlesmesi belirli bir
siire icin veya belirsiz siireli olarak olusturulabilir. Borc-
lar Kanunu madde 128’in 2. fikrasina gore; “(...) Belirli bir
stireicin yapilan tistlenmede, stirenin bitimine kadar tistle-
nene edimini ifa etmesti icin yazili olarak bagvurulmamast
halinde, listlenenin sorumlulugunun sona erecegi karar-
lastiriabilir: (...)” Budurumda, garanti s6zlesmesinin be-
lirli siireli olmasi ve alacaklinin bu siire i¢cinde ifa i¢in ga-
ranti verene bagvurmamasi halinde alacakli, 6deme icin
garanti sozlesmesine dayanamaz. Garanti sézlesmenin
siiresiz olarak diizenlenmis olmas halinde ise, Borclar
Kanunu madde 125 uyarinca borcun muaccel olmasin-
dan itibaren on y1llik genel zamanagimu siiresi uygulanir.

2. UYGULAMADA YAYGIN OLARAK KARSIMIZA
CIKAN GARANTiI SOZLESMESi NiTELIGINDEKi
TEMINATLAR

Talep Garantilerine ili§kin Birérnek Kurallar (“URDG”),
1991 yilindan bu yana diinyanin her yerinden finansal
kuruluglarin talep garantilerine iligkin uygulamalarina
binaen UTO’nun yorumlar1 ve elestirileri etrafinda sekil-
lenerek 1 Temmuz 2010 tarihinde yiiriirliige giren, diinya
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2. COMMONLY SEEN ASSURANCES QUALIFY AS
GUARANTEE CONTRACTS

The Uniform Rules for Demand Guarantees (“URDG””)
are universally applicable model rules entered into force
on July 1%, 2010 by taking shape around the comments
and criticisms of ICC by virtue of the applications of de-
mand guarantees of financial institutions from all over
the world since 1991. The assurance contract examples
having the characteristics of guarantee contracts desig-
nated below are regulated under the Guide of Uniform
Rules for Demand Guarantees URDG 758 regarding the
URDG instructions and applications published by ICC.*®

2.1. Demand Guarantees

Demand guarantees are irrevocable undertakings issued
by the guarantor upon the instructions of the applicant
to pay the beneficiary any sum that may be demanded by
that beneficiary up to amaximum amount determined in
the guarantee. The most common applications (without
limitation) of demand guarantees may be listed as;

i

capmdauygulanabilirmodelkurallardir. Asagidayerveri-
len garanti s6zlesmesiniteligindeki teminat s6zlesme 6r-
nekleri, UTO tarafindan URDG’nin aciklamalari ve uygu-
lamalarina iligkin yayinlanan Talep Garantilerine Iliskin
Yeknesak Kurallar URDG 758 Kilavuzu'nda diizenlen-
migtir.'®

2.1. Talep Garantileri

Talep garantileri, bagvuru sahibinin talimatlar1 dogrul-
tusunda, lehtara, garantide belirlenen maksimum tutara
kadar talep edilebilecek herhangi bir meblagi 6demek
lizere garantor tarafindan verilen gayrikabili riicu taah-
hiitlerdir. Talep garantilerinin en yaygin kullanmimlar:
(bunlarla sinirh olmamak {izere) su sekilde siralanabilir:

i. Thale garantileri (gecici teminat mektuplari) bir ihale-
de teklif veren tarafin, ihale sonunda yapilacak s6zlesme-
ninhiikiim ifade edecegi tarihe dek teklifini geri cekmeme
ve, eger ihaleyi kazanmisg ise, bu minvalde hazirlanacak
s6zlesmeyi imzalama borcunu teminat altina alir.
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i. Tender guarantees (bid bonds) cover the obligation
of a tenderer not to withdraw its tender until the adju-
dication of the contract and, if awarded the contract, to
sign the contract according to the terms of the offer.

ii. Performance guarantees cover the obligation of a
party to deliver the performance promised in the con-
tract. This type of demand guarantees are sometimes
provided to balance the buyer’s obligation to procure the
issue of a documentary of credit assuring that the seller
or contract is paid.

iii. Advance payment guarantees are provided to
guarantee to prevent the loss of the party arisen due to
the fact that the contract is not duly performed by other
party who has received advance payment before the con-
tract is performed in consequence of the mentioned ad-
vance payment.

iv. Retention money guarantees refer to the guaran-
tees provided by the seller or contractors in favor of the
buyer by the reason of the risk of loss (by reason of dete-
rioration etc.) which may be arisen after the delivery of
the goods or works.

v. Warranty guarantees cover the supplier’s or con-
tractor’s performance of obligation to maintain the
equipment, goods, works or services delivered in a state
corresponding to the agreed contract specifications dur-
ing an agreed period.

vi. Customs guarantees refers to the guarantees which
may be issued to the customs authority or tax author-
ity by the insurant to cover the public receivables arisen
from a mistake during the customs clearance procedures.

vii. Payment guarantees cover the guarantees to be is-
sued for any payment related to a contract.

viii. Parent company guarantees secure the perfor-
mance of contracts or payment obligations of affiliates
or partnerships of the guarantor. Similarly, according
to the local banking regulations, banks sometimes issue
this type of guarantees in favor of the parent company’s
affiliates and partnerships abroad to avoid the transfer or
the capital funds.

ix. Reinsurance guarantee refers to the repeating guar-
antees issued by the reinsurers in favor of the insurers to
avoid the difficulties in payments of substantial damages

ii. Kesin teminat mektuplar1 sézlesme taraflarindan
birinin ilgili s6zlesmede taahhiit ettigi borcu ifasini temi-
nat altina alir. Bu tip teminat mektuplar: bazen alicinin
tedarik edecegi, satic1 veya yiikleniciye 6demelerin yapi-
lacagmailigkin verilecek akreditifi dengelemek amaciyla
verilir.

iii. Avans teminat mektuplar: sézlesme yiikiimliiliik-
leriyerine getirilmeden avans seklinde édeme alan ancak
sozlesmeyi geregi gibi ifa etmeyen tarafin, bu geregi gibi
ifa etmeme nedeniyle kars: tarafin avans 6demesi dola-
yisiyla ugrayabilecegi zararin meydana gelmeyeceginin
teminati olmak iizere verilen garantidir.

iv. Allkoyma garantisi satic1 veya yiiklenicilerin, aliciya
tedarik ettikleri mal veya isi teslimi sonrasi (6rnegin bo-
zulma ve benzeri nedenlerle) meydana gelebilecek zarar
tehlikesi nedeniyle alic1 lehine verdikleri garantiyi ifade
eder.

v. Garanti siiresi teminatlari, tedarik¢i veya yiiklenici-
nin bagh oldugu sézlesme konusu ekipman, malzeme, ig
veya servisleri sézlesmede kararlastirilan siire boyunca
bakim ve muhafazasina iligkin yiikiimliilitklerinin ifasini
teminat altina alan garanti s6zlesmelerini ifade eder.

vi. Giimriik garantileri, vergi daireleri veya giimriik
idareleri lehine verilebilen, bir dava acilmasi, glimriikten
mal cekilmesi veya glimriikleme isleminden dogan hata
nedeniyle dogabilecek kamu alacaginin karsilanmasi icin
sigorta ettirenden talep edilen teminatlari ifade eder.

vii. Odeme garantileri bir sézlesmeye bagh her tiirlii
6deme icin verilebilecek teminatlar: ifade eden garanti
sozlesmeleridir.

viii. Ana sirket garantisi garanti verenin bagh ortaklik-
larimin veyaistiraklerinin bor¢ altina girdikleri sézlesme-
lerin ifasini veya 6deme yiikiimliiliiklerini teminat altina
alir. Benzer sekilde, yerel bankacilik mevzuati geregi ser-
maye fonlarinin devrinden kaginmak icin bazen bankalar
bu tip garantileri, garanti veren ana sirketin yurtdisinda-
kibagh sirketleri ve istirakleri lehine ¢ikarabilmektedir.

ix. Reasiirans (miikerrer sigorta) garantisi sigorta
sirketlerinin, teminat verdikleri rizikolarda meydana
gelebilecek biiyiik hasar 6demelerinde zorlanmamalari
icin reasiirorler (reinsurers) tarafindan séz konusu rizi-
konun birden ¢ok sigortaci arasinda dagitildigy miikerrer
teminatlari ifade eder.
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which may be arisen from the risks that they guaranteed
by spreading the insured risks among several insurers.

x. Risk participation which are conceptually similar to
reinsurance guarantees, allow banks and other financial
institutions or entities to issue a demand guarantee in fa-
vor of the lender, thus sharing the borrower’s default risk
without having a relationship with the borrower.

xi. Guarantees issued by multilateral financial in-
stitutions cover the payment risk of borrowers from de-
veloping economies with a view to encouraging lenders
from developed economies to engage in local financing
with a view to fostering growth in the local economy and
transferring credit know-how to local banks.

xii. Sub-contract guarantees refers to the demand
guarantees which assure the sub-contractors the pay-
ment of sums due to them under the sub-contract in the
event that the main contractor defaults on any payment
due issued by the main contractor.

xiii. Court guarantees (judicatum solvi or appeal
bonds) are procured by one or both litigants to guaran-
tee the payment of money ordered in the judgment, the
case and attorney costs or in the case of arbitration, the
arbitrators’ fees.

2.2. Counter Guarantees

Counter guarantees refers to the undertakings which
provide bank guarantees regarding a guarantee or a let-
ter of guarantee to be issued. In this respect, counter
guarantee enters into force by issuance of the party who
provides the counter guarantee to the other party to is-
sue a guarantee or another counter guarantee and with
an undertaking with signature regardless to its name or
definition containing the condition of payment upon the
presentation of a suitable demand of the beneficiary for
whom the counter guarantee is issued. The primary fea-
ture of the counter guarantee is its independent nature
from the principal obligatio and the guarantee issued asa
consequence of the counter guarantee.

Nowadays, counter guarantees find their field of prac-
tice in commercial life through the letter of guarantees
issued by the Turkish banks via a foreign counter guar-
antee or through an issuance of a letter of guarantee of a
foreign bank in consequence of the issuance of a counter
guarantee of a Turkish bank to apply for a letter of guar-

x. Riske istirakler, kavramsal olarak reasiirans garan-
tilerine benzer sekilde, banka ve diger finansal kisi ve
kuruluglarin, kreditorlerin sagladiklar: kredilerin zama-
ninda 6denmemesi riskini paylagmak tizere kendi arala-
rinda ve asil borg iligkisinden bagimsiz olarak, kreditor-
ler lehine cikardiklar: talep garantilerini ifade eder.

xi. Cok tarafh finansal kuruluslar tarafinda cikari-
lan teminatlar gelismekte olan ekonomilerde yerel eko-
nomilerin ve yerel bankalardaki kredi transferine iligkin
uzmanhgim gelisimi icin kreditérlerin tegvik edilmesi
amaciyla verilen, gelismekte olan {ilkelerde kredilerden
yararlananlarin s6z konusu kredi bor¢larini 6deme riski-
ni teminat altina alan garanti sézlesmesi 6rnegidir.

xii. Alt sozlesme garantileri ana sdzlesme tarafi olan
yiiklenicinin alt yliklenicilik s6zlesmelerinde alt yiikle-
nicilerine kargi vadesi gelen yiikiimliiliiklerini yerine ge-
tirmemesi rizikosunu teminat altina almak maksadiyla
verdigi talep garantisini ifade eder.

xiii. Mahkeme teminati (mahkeme teminat akgesi
veya temyiz depozitosu) dava ve avukatlik masraflarinin
veya tahkim durumunda hakemlerin iicretlerinin, tek
veya her iki davaci tarafindan teminat altina alindig ga-
ranti seklidir.

2.2. Kontrgarantiler

Kontrgarantiler (counter guarantees), bir garanti veya
banka teminat mektubunun verilmesine iligkin banka
giivencesi saglayan taahhiitlerdir. Bu dogrultuda kont-
rgaranti, kontrgarantiyi veren tarafindan diger tarafa, bir
garanti veya bagka bir kontrgaranti diizenlemesi icin ve-
rilen ve lehine kontrgaranti diizenlenen tarafin ibraz ede-
cegi uygun bir talep iizerine 6deme yapilacag: sartini ice-
ren, adi veya tanimi nasil olursa olsun imzali herhangi bir
taahhiit verilmesi ile kurulur. Kontrgarantinin en 6nemli
ozelligi, kontrgaranti dolayisiyla verilen garantiden de,
asil borg iliskisinden de bagimsiz hukuki niteligidir.

Gilintimiizde kontrgarantiler 6zellikle, yabanci banka
kontrgarantisiyle Tiirk bankalar1 tarafindan teminat
mektubu verilmesiyle veya dig {ilkede mukim muhatabin
kendi iilkesindeki bir bankanin teminat mektubunu iste-
mesi iizerine Tiirk bankasinin yabanci iilkedeki bankaya
kontrgaranti verip, belirttigi bor¢lu lehine muhataba te-
minat mektubu vermesini istemesiyle ve bunun iizerine
yabanci bankanin teminat mektubu vermesiyle ticaret
hayatinda yaygin olarak uygulama alani bulmaktadir.
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antee to a foreign bank in favor of a specified obligee to
the beneficiary by reason of an application of a foreign
resident beneficiary for a letter of guarantee issued in
his/her own country’s bank.

Similar to the confirmation in letter of guarantees, it is
occasionally encountered the confirmation of the letter
of guarantee issued by the Turkish bank by foreign bank
in practice. This type of confirmations amount to a guar-
antee in legal sense as well."”

3. RECOURSE IN GUARANTEE CONTRACTS
3.1. Right to Recourse

Right to recourse has two different definitions; “with-
draw, return, retract, retraction” and “claim of one who
made the payment from others who were obliged to
make it in part or in whole”.?° Recourse from contract
states the first definition of recourse. As for the recourse
within the guarantee contracts, recourse is used in its
second meaning.

There are different opinions on the legal characteris-
tics of the right to recourse. According to one opinion,
the right to recourse refers to a succession-based claim
in accordance with the Articles 168 and 169 of the Code
of Obligations which regulate that the debtor within a
joint indebtedness borne from legal transaction who
paid more than his/her share succeeds based on the pay-
ment in proportion.?* Another opinion is that, according
to the Articles 61 and 62 of the Code of Obligations, the
right to recourse refers to a personal claim which has the
characteristics of indemnity arising from a joint liabil-
ity situation which emerged by jointly causing a damage
or being responsible for the same damage in different
reasons. Hereunder, the right to recourse is a new right
borne from the individual who paid to obligee independ-
ent from the rights of obligee.?? As a result of evaluating
both approaches, it can be said that right to recourse con-
stitutes a new claim which is originated from Articles 61

Uygulamada nadiren de olsa, akreditifte teyide (confir-
mation) benzer sekilde, bir Tiirk bankasi tarafindan veri-
len teminat mektubunun, yabanci iilkedeki bir bankaca
teyidine rastlanmaktadir. Bu tiir teyitler de hukuken bir
garanti niteligindedir.”

3. GARANTI SOZLESMELERINDE RUCU

3.1. Riicu Hakka

Riicu hakkinin “dénme, geri dénme, cayma, soziinii
geri alma” ve “6demede bulunan kimsenin, yaptig1 bu
O0demeyi, kismen veya tamamen yapmasi gereken diger
kisilerden istemesi” seklinde iki farkl anlami vardir.?
Sozlesmeden riicu benzeri haller riicunun ilk anlamim
ifade eder. Garanti sézlesmesi kapsaminda riicu hakki
ise, ikinci anlami ile kullanilmaktadir.

Riicu hakkinin hukuki niteligine iligkin farkh goriis-
ler bulunmaktadir. Bir goriige gore riicu hakki, hukuki
islemden dogan miiteselsil bor¢lulukta paymna diisen-
den fazlasini 6deyen bor¢lunun 6deme yaptigi miktar
oraninda alacaklinin haklarina halef olacagini 6ngéren
Borg¢lar Kanunu’nun 168 ve 169. maddeleri uyarinca ha-
lefiyete dayal bir alacak hakkidir.?! Diger bir goriig, riicu
hakkinin, Bor¢lar Kanunu madde 61 ve 62 uyarinca bir-
den ¢ok kisinin ayni zarara sebebiyet vermesi veya ayni
zarardan cesitli sebeplerle sorumlu olmalari halinde vu-
kuu bulan miiteselsil sorumluluk haline dayali tazminat
niteliginde sahsi bir alacak hakki oldugunu ileri siirer.
Buna gore riicu hakki alacaklinin hakkindan bagimsiz,
alacakliy1 tatmin eden kisinin sahsindan dogan yeni bir
hak niteligindedir.?* Bu iki goériigiin bir arada degerlen-
dirilmesi sonucunda denilebilir ki riicu hakk: temelini
Borg¢lar Kanunu madde 61 ve 62'den alan ve 168 ve 169.
maddeler ile birlikte yorumlanmasi gereken yeni bir ala-
cak hakki tegkil etmektedir.

19 Reisoglu, Seza. “Letter of Guarantees and
Counter Guarantees”, p. 443, Ankara, 2003.
20 Yilmaz, Ejder. “Legal Dictionary”, 6. Edition,
Ankara, 2003.

Ankara, 2002.

21 Kilicoglu, Mustafa. “Law of Liability”, p. 546, v.1,
Non- Contractual Liability, Turhan Yayinevi,

23 Yenice, A. Ozge. “Recourse in Assurance
Contracts”, p. 110, 12 Levha Publications,
April 2009, Istanbul.

22 Karsh, Abdiirrahim. “Recourse Actions in Terms

of Law of Procedure”, Istanbul, 1994.
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and 62 of the Code of Obligations and to be interpreted
with the Articles 168 and 169 of the Code of Obligations.

3.2. Recourse in Guarantee Contracts
i. Emergence of the Right to Recourse

Right to recourse of the guarantor in guarantee con-
tracts is against the obligee of the primary obligatio. For
the guarantor to be able to use the mentioned right to
recourse, certain conditions must be fulfilled. First, the
guarantee contract must be validly formed in form and in
basis. Valid formation of a guarantee contract as an atypi-
cal contract is not conditioned with a form requirement
pursuant to the Article 12 of the Code of Obligations.
However, the guarantee commitment that is the basis of
the recourse must be a guarantee contract in essence.

In this direction the 11* Civil Chamber of the Supreme
Court of Appeals adjudicated that a guarantee contract
is formed when the wills are unified and not being con-
ditioned with any form requirement by stating that; “(..)
Guarantee contract validity is not conditioned with any
form requirement, it is sufficient that the wills of the par-
ties are unified. As a guarantee contract, the letter of guar-
antee derives obligations for the bank upon the wills of
both bank and obligee are unified (...)” in its decision with
merits no. 1989/4046 and decision no. 1990/8459.

Besides, the 19 Civil Chamber of the Supreme Court of
Appeals decided that the contracts stating the inscrip-
tions of “(..) Total sum called in including the negotiated
interest rate and all kinds of other costs will be paid on
the first written request irrevocably without any limits,
requirement to enter a protest, court decision or (...) con-
sent to be gained or consideration of any conflict between
the obligees or the legal consequences (...)” are vested with
the characteristics of guarantee contracts in its decision
dated 3.5.2002 with merits no. 01/2083 and decision no.
02/3340.2%

3.2. Garanti S6zlesmelerinde Riicu
i. Riicu Hakkinin Dogumu

Garanti s6zlesmelerinde garanti verenin riicu hakki, asil
boreg iligkisindeki bor¢luya karsidir. Garanti verenin s6z
konusu riicu hakkini kullanabilmesi icin belirli sartlarin
yerine getirilmis olmasi gereklidir. Ik olarak garanti s6z-
lesmesinin sekil ve esas bakimindan gecerli bir sekilde
kurulmus olmas: gerekir. Atipik bir s6zlesme niteligin-
deki garanti s6zlesmesinin gecerli sekilde kurulabilmesi,
Borg¢lar Kanunu madde 12 uyarinca, bir sekil sartina bag-
lanmamigtir. Ancak riicunun dayanacag garanti taahhii-
diiniin, esas yoniinden bir garanti s6zlesmesi niteliginde
olmasi gerekmektedir.

Bu dogrultuda Yargitay 11. Hukuk Dairesi’nin 1989/4046
Esas ve 1990/8459 Karar sayil kararinda; “Garanti soz-
lesmesinin olugsmast ise bir sekle tabi degildir, iradelerin
birlesmesi yeterlidir. Banka teminat mektubu bir garanti
sézlesmesi olarak banka ile muhatap arasindaki irade-
lerin birlesmesi ile banka icin bir yiikiimliiliik dogurur.”
diyerek, garanti sézlesmesinin iradelerin birlegmesi ile
kurulacagini ve herhangi bir sekil sartina bagh olmadig-
n1 hitkme baglamigtir.

Ayrica, Yargitay 19. Hukuk Dairesi'nin 3.5.2002 tarihli ve
01/2083 Esas 02/3340 Karar sayili karari ile; “6denmesi
istenecek meblaglarin herhangi bir limitle bagli olmak-
sizin, protesto cekmeye, hiikiim almaya ve (..) rizasin
almaya gerek olmaksizin ve bor¢lular arasinda ortaya ¢t-
kacak herhangi bir uyusmazlik ve bunun akibet ve kanuni
neticeleri dikkate alinmaksizin (...) ilk yazili talebi lizerine
kararlagtirilan temerriit faizi ve diger her tiirlii masrafla
birlikte gayrikabili riicu olmak lizere 6denecedi” ibarele-
rini tagiyan sozlesmelerin garanti s6zlesmesi niteligine
haiz olduguna hitkmetmistir.?*

Riicu hakkinin dogumu i¢in ikinci sart ise, garanti vere-
nin garanti sézlesmesinden dogan borcunu, alacakliya
0deme yapmak suretiyle yerine getirmesidir.

19 Reisoglu, Seza. “Banka Teminat Mektuplari ve
Kontrgarantiler”, s. 443, Ankara, 2003.

20 Yilmaz, Ejder. “Hukuk Sezligi”, 6. Baski,
Ankara, 2003.

Ankara, 2002.

Davalarr’, istanbul, 1994.

21Kilicoglu, Mustafa. “Sorumluluk Hukuku”, s. 546,
c.1, Sezlesme Disi Sorumluluk, Turhan Yayinevi,

23 Yenice, A. (Ozge. “Teminat Sozlesmelerinde
Ricu lliskileri", s. 110, 12 Levha Yayincilik,
Nisan 2009, Istanbul.

22 Karsh, Abdiirrahim. “Usul Hukuku Agisindan Ricu
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The second condition for aright to recourse tobe borne is
thefulfillmentofthe performancebornefromthe guaran-
tee contract of the guarantor via payment to the obligee.

Finally, as excluding torts since they cannot be consid-
ered in this respect, for the guarantor to exercise his/her
right to recourse to the third party whose deed is guar-
anteed, a contractual responsibility of the guaranteed
third party to the warrantee regarding the performance
of the deed subject to the guarantee must be present. In
this possibility, the third party who has the contractual
responsibility to the warrantee could also have a contrac-
tual responsibility to the guarantor for the same damage.
The most common version of this is seen in case of a third
party whose in favor the letter of guarantee is issued, also
issuing a counter guarantee having the characteristics of
a guarantee contract to the bank. When the bank cashes
the letter of guarantee, according to the counter guaran-
tee it would recourse to the beneficiary who is also the
third party in terms of the first guarantee contract.

ii. Scope of the Right to Recourse

In case of presence of a counter guarantee, the legal char-
acter of the counter guarantee is also qualifies as repre-
sentation in doctrine?, in this respect the representation
contract provisions shall be implemented.

As an atypical type of contract, the scope of right to re-
course in guarantee contract shall be determined in ac-
cordance with the legal basis of recourse and the rela-
tionship between the guarantor and the beneficiary if a
counter guarantee is not present as described in the pre-
vious section.

According to this, the right to recourse, reserving the
provisions of torts in the Article 61 of the Code of Obli-
gations, shall be interpreted with the representation,
negotiorum gestio or unjust enrichment which are the
preferential special provisions to be implemented due
to ‘lex specialis derogat legi generali’ (special provision
eliminates the general provision) principle along with
the general provisions of the Code of Obligations.

For the recognition of the presence of a valid representa-
tion, following essential elements of representation con-
tract must be met:

¢ Representative having an obligation of performance
against the principal

Son olarak, haksiz fiil halleri bu kapsamda degerlendi-
rilemeyeceginden ayr1 tutulmak iizere, garanti verenin
edimini temin ettigi ticlincii kisiye riicu edebilmesi icin,
garanti edilen {i¢iincii kisinin garanti alana kars1 garanti
konusu edimi yerine getirmek konusunda akdi bir so-
rumlulugunun bulunmasi gereklidir. Bu ihtimalde ga-
ranti alana kars1 akdi sorumlulugu olan {i¢iincii kisinin
ayni zamanda garanti verene kars1 da ayni zarar icin akdi
bir sorumlulugu bulunabilir. Bunun en yaygin hali, lehi-
ne banka teminat mektubu verilen ii¢iincii kisinin, cogu
zaman bankaya yine bir garanti s6zlesmesi niteligini ta-
styan bir kontrgaranti vermesi halinde kendini gosterir.
Banka da teminat mektubunu tazmin edince, kontrga-
ranti uyarinca bunu imzalamis olan ilk garanti s6zlesme-
sibakimindan ti¢iincii kisi durumunda olan lehdara riicu
eder.

ii. Riicu Hakkinin Kapsam

Kars1 garanti olarak adlandirilan kontrgarantinin var-
Iig1 halinde, s6z konusu kontrgarantinin hukuki niteligi
doktrinde vekalet olarak da nitelendirilmekte olup?* bu
durumda kapsam acisindan vekalet s6zlesmesi hiikiim-
lerine gidilecektir.

Atipik bir s6zlesme tiirii olan garanti szlesmesinde riicu
hakkinin kapsam, bir énceki béliimde anlatildig: {izere
bir kontrgarantinin s6z konusu olmadig1 hallerde, riicu-
nun dayandig1 hukuki sebebe ve garanti veren ile edimi
garanti edilen arasindaki iligkiye gore belirlenecektir.

Buna gore riicu hakki, Bor¢lar Kanunu madde 61 kap-
samindaki haksiz fiil halleri sakl kalmak iizere, bor¢lar
hukuku genel hiikiimleri ile ‘lex specialis derogat legi
generali’ (6zel hitkiim genel hitkmii bertaraf eder) ilke-
si uyarinca oncelikli uygulanacak 6zel hiikiimler olan
vekalet, vekaletsiz is gorme veya sebepsiz zenginlesme
hiikiimlerine gére yorumlanir. Bu dogrultuda garanti ve-
ren ile temel iliskinin bor¢lusu arasinda vekalet iligkisi
var ise, riicu hakki sahibi vekalet hiikiimlerine dayanarak
hakkini kullanabilir.

Taraflar arasinda vekalet iligkisinin varliginin kabul edile-
bilmesi icin vekalet s6zlesmesinin zorunlu unsurlari olan;

* Vekilin miivekkile karg1 is gorme borcu altina girmesi

+ Is gérmenin kanunda diizenlenmis bagka bir is gorme
sozlesmesi tiiriinii olusturmamasi
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¢ The performance not amounting to another type of
transaction contract under the code

« Transaction to be performed in accordance with the ad-
vantage and will of someone else

* Representative not bearing any risk of failure to obtain
results of the transaction, and

¢ The contract between the parties being fulfilled.

In case of a valid representation, the guarantor acting in
the capacity of representative must be considered as be-
ing able to request the expenses in addition to the con-
tent of the right to recourse based on the Article 510 of
the Code of Obligations. To assert this claim, naturally,
the representative must fulfill the obligations arising
from the representation contract in compliance with the
instructions in due form by means of showing all kinds of
care and attention.*

If there is no representation relationship, the guarantor
exercises his/her claim for recourse according to the ne-
gotiorum gestio provisions. In this case, since no special
provision is regulated regarding the guarantee contract,
the scope of the right to recourse shall be determined
in accordance with the Article 529 of the Code of Obli-
gations like surety and as a result the guarantor shall
have the right to claim only the essential and beneficial
expenses which are suitable to the needs of the situation
and the interest to be charged on them.?

Besides, in the cases the application of representation
provisions or negotiorum gestio provisions is not pos-
sible and in any case, the guarantor may assert his/her
right to recourse according to unjust enrichment provi-
sions regulated under the Articles between 77 and 82 of
the Code of Obligations.?”

On the other hand, the decision dated 28.05.2013 with
merits no. 12/19635 and decision no. 2013/11653 of the
10%® Civil Chamber of the Supreme Court of Appeals
states that;

“(..) Succession must be stated in law for one who fulfilled
the obligations to be able to succeed to the rights of obligee.
(...) In other words, succession types are subject to the lim-
ited availability (numerous clausus) principle (..)".

. 1§ gormenin bagkasinin menfaatine ve iradesine uygun
olarak yapilmasi

* Vekilin ig gormeden bagarili bir sonug elde edilmemesi
tehlikesi tagimamasi ve

» Taraflarin anlagsmasinin karsilanmig olmasi gerekmek-
tedir.

Gecerli bir vekalet iligkisinin bulunmasi halinde, vekil
sifatiyla hareket eden garanti verenin, Borclar Kanunu
madde 510 geregi riicu talebinin kapsamina yaptigi gider-
leri de ekleyerek istemde bulunabilecegi kabul edilmeli-
dir. Bu talebi ileri siirebilmesi i¢in elbette vekil, vekalet
sozlesmesinden dogan yiikiimliiliiklerini usuliine uygun
ifa ederek verilen talimatlara uygun olarak yerine getirdi-
giisicin her tiirlii 6zeni ve dikkati gdstermis olmalidir. 2

Boyle bir vekalet iligkisi s6z konusu degil ise, garanti ve-
ren vekaletsiz is gorme hiikiimlerine dayanarak riicu ta-
lebinde bulunacaktir. Bu halde riicu hakkinin kapsama,
garanti sozlesmesine iligkin 6zel bir diizenleme mevcut
olmadigindan kefalette oldugu gibi Bor¢lar Kanununun
529. maddesi dogrultusunda belirlenecek ve garanti ve-
ren, bu dogrultuda, sadece riicu talebinin konusu olarak
durumun geregine uygun yaptigi zorunlu ve yararli mas-
raflar1 ve bu giderlere faiz islenmesini talep hakkina sa-
hip olacaktir.?

Ayrica, vekalet hiikiimlerine veya vekaletsiz is gérme
hiikiimlerine gidilemedigi hallerde ve her haliikarda
garanti veren, Borclar Kanununun 77 ila 82. maddeleri
arasindadiizenlenen sebepsiz zenginlesme hiikiimlerine
dayanarak da riicu talebini ileri siirebilir.?”

Ote yandan, halefiyete iligkin Yargitay 10. Hukuk
Dairesi'nin 28.5.2013 tarihli 2012/19635 Esas ve
2013/11653 Karar sayili kararina gore;

“(...) Bir borcu yerine getiren kimsenin alacaklinin hakla-
rina halefolabilmesi icin halefiyetin kanunda agik¢a 6ngé-
riilmiis bulunmasi gerekir. (...) Diger bir anlatimla halefi-
yet halleri stmirli sayida olma (numerus clausus) kuralina
baghdir (..)”.

Dolayisiyla halefiyet, yukaridaki Yargitay karar1 da uya-
rinca, ancak kanunda acik¢a 6ngoriilen hallerde dogar. Bu
nedenle, atipik bir s6zlesme tiirii olan garanti sézlegsme-
sinde riicu hakki halefiyet ilkesine dayanmaz ve garanti
verenin yaptig1 6deme oraninda alacaklinin haklarina ha-
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Therefore, according to the abovementioned decision of
the Supreme Court of Appeals, succession is borne only
in the situations explicitly prescribed by law. Therefore,
as an atypical type of contract, guarantee contract is not
based on the succession principle and succeeding in pro-
portion to the payment made by guarantor is not in ques-
tion. The right to recourse of the guarantor refers to a
new right with the characteristics of compensation.

iii. Right to Recourse Against the Third Party

The right to recourse of the guarantor; who fulfilled the
obligation of indemnification to the third party is borne
only in the case that the third party is also liable for the
damages occurred by the warrantee.?® In this respect,
such liability arises solely in two following options;

¢ Although the subject of guarantee is not the act of the
third party, third party may still be liable for the damages
arising from the occurrence of the risk, on the grounds of
tort against the warrantee.

¢ Third party may be held liable against the warrantee
due to the contractual relation consisting a deed to be
performed which is guaranteed by the guarantor.

In the first option, liability issue will be solved accord-
ing to Article 61/11I of the Code of Obligations. In order to
be applied, the third party must be liable for the tortious
act against the warrantee by virtue of the occurrence of
the risk. The guarantor whose liability emerged from
the contract may recourse the damages caused by the
tortious act to the third party. In order to illustrate one
could mention that in an antique vase sales contract, the
antique vase guaranteed to be sold to the buyer is broken
by a third party before the delivery of the item. In this sit-
uation, ifitis considered that the primary obligatio is ter-
minated due to the objective impossibility, the guarantor
compensates the damages derived from the non-perfor-
mance of the contract. The guarantor shall recourse the

lef olmasi s6z konusu degildir. Garanti verenin riicu hak-
ki, tazminat niteliginde yeni bir hak niteligindedir.

iii. Uciincii Kisiye Karsi Riicu Hakki

Tazmin borcunu yerine getiren garanti verenin {iciincii
kisiye riicu edebilmesi ancak ficiincii kisinin de ayni za-
manda garanti alanin ugradig zarardan sorumlu oldugu
hallerde s6z konusu olabilir.?® Buna gore ancak iki halde
bdyle bir sorumluluk dogacaktir:

e Garanti edilen husus, {i¢iincii kisinin bir edimi olma-
makla beraber, {iciincii kisi rizikonun gerceklesmesin-
den dogan zarardan garanti alana kars1 haksiz fiilden
dolay1 sorumlu olabilir.

 Garanti veren, bir ii¢lincii kisinin edimini garanti et-
mekte, liclincii kisi de garanti alana karg1 bu edimi yerine
getirmek hususunda s6zlesmesel olarak sorumlu olabilir.

Ik durumda sorumluluk Borclar Kanunu madde 61
fikra 2’ye gore ¢oziimlenecektir. Bu durumun olugma-
st icin iicilincii kisi rizikonun gerceklesmesinden dogan
zarardan dolayl, garanti alana karsi haksiz fiilden dolay:
sorumlu olmalidir. Sorumlulugu sézlesmeye dayanan
garanti veren, ugradigi zarardan haksiz fiil dolayisiyla
sorumlu olan {i¢iincii kisiye riicu edebilir. Buna érnek
olarak bir antik vazo satis1 s6zlesmesinde saticinin ifasi
aliciya karg garanti edilen vazonun ii¢iincii kisi tarafin-
dan kirilmasi durumu gésterilebilir. Bu halde asil bor¢
iliskisinin objektif imkansizlik dolayisiyla sona erdigi
diisiiniiliirse garanti veren, alicinin sézlesmenin ifa edil-
memesinden ugradig zararlarim karsilayacaktir. Karsi-
ladig zararlari, bu kapsamda garanti veren, fiili Bor¢lar
Kanunu madde 61 kapsamina girdigi 6l¢iide haksiz fiil
sahibi {iciincii kisiye riicu edebilecektir.

Ikinci durum ise garanti verenin, garanti sézlesmesin-
den dogan borcunu ifa etmesi halinde yaptig1 6deme icin
aralarindaki hukuki iligkiye dayanarak ticiincii kisiye

24 Bilgin Yiice, Melek. “Contract of Undertaking of
Third Party Act as a Type of Guarantee Contract”, p.
1440, Istanbul, 2007.

25 Demir Yiice, Ozlem. “Obligations of Parties in
Surety Contracts”, Unpublished Master Thesis,
Ankara, 2008.

26 Ozturk, idil Zeynep. “Recourse in Personal
Assurance Contracts”, Istanbul Bilgi University
Institute of Social Sciences Masters of Arts of Law
(Economic Law) Thesis, Istanbul, 2012.

27 Tandogan, Haluk. “Code of Obligations Special
Provisions”, p. 879, v.1, 3. Edition, Ankara, 1987

Purpose of Assurance”, s. 184, Unpublished Master
Thesis, Istanbul, 2008.

28 Tandogan, Haluk. “Code of Obligations Special
Provisions”, p. 684, v. 2, Ankara, 1987.

Percin, Ali Haydar. “Guarantee Contract with a
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damages he/she compensated to the third party as long
as the actions of third party could be included within the
scope of the Article 61 of the Code of Obligations.

In the second option, if the guarantor fulfills its obliga-
tion of indemnification deriving from the guarantee con-
tract, the guarantor can use its right to recourse against
the third party for the payment on the basis of the con-
tractual relationship between them. The guarantor shall
be entitled to use the right to recourse by proving the
payment for indemnification and fulfilling the condi-
tions for the right to recourse procedure which will be
mentioned in the section below.

iv. The Procedure to Exercise the Right to Re-
course

Right to recourse is, as held in the decision of the 10%
Civil Chamber of the Supreme Court of Appeals dated
28.05.2013 and with the merits no. 2012/19635 and deci-
sion no. 2013/11653; “(...) Right to claim with the charac-
teristics of indemnification which aims to compensate the
loss on the assets of a person who fulfilled the obligation
of another (...)” Before anything else, the exercise of this
right is possible in case of it is not lost and as long as it is
notlost.®

In practice, the right to recourse is used through a law-

suit and by enforcement of a court order. Also, as held in
the decision of the 19th Civil Chamber of the Supreme
Court of Appeals dated 15.06.2001 with the merits no. 511
and decision no. 4641; “(...) Since the indemnification of
the letter of guarantee which is propounded lost requires a
trial for the bank to use the right to recourse (...)”, right to
recourse can only be exercised through alawsuit. The re-

course action is an action of debt with claim for damage.
The recourse action is also called action of application.*

Since the recourse action is an action of debt with the
characteristics of claim for damages, it also includes the

bagvurabilecegi haldir. Garanti veren 6deme yaptigini
ispat ederek ve agagidaki béliimde acgiklanacak riicu hak-
kim kullanma usuliine iligkin gartlar yerine getirmek
suretiyle riicu hakkini kullanabilecektir.

iv. Riicu Hakkimi Kullanma Usulii

Riicu hakki, Yargitay 10. Hukuk Dairesinin 28.5.2013 ta-
rihli 2012/19635 Esas ve 2013/11653 Karar sayili kararin-
da belirtildigi tizere “baskasina ait borcu yerine getiren
kisinin mal varliginda meydana gelen kaybi gidermeyi
amaglayan tazminat niteliginde bir istem hakkidir.” Riicu
hakkinin kullamilmasi her seyden énce bu hakkin kaybe-
dilmemis olmasi halinde ve kaybedilmemis oldugu nis-
pette miimkiindiir.?®

Riicu hakkinin, uygulamada, dava yoluyla ve ilgili mah-
keme ilaminin icraya konu edilmesi ile kullanildig:
goriilmektedir. Ayrica Yargitay 19. Hukuk Dairesi'nin
15.6.2001 tarihli 511 Esas ve 4641 Karar sayili kararinda
da; “(..) Zayi edildigi ileri stirtilen teminat mektubunun
tazmini, bankamn riicu hakkini kullanabilmesi agisindan
yargilamay: gerektirdiginden (...)” seklinde hitkme bag-
ladig tizere, riicu hakkinin kullamilmasi ancak dava yolu
ile miimkiindiir. Riicu davasi, bir zararin tazmini talepli
bir alacak davasidir. Riicu davasina bagvurma davasi da
denilmektedir.*

Riicu davasi, tazminat talepli bir alacak davasi niteligin-
de oldugundan, bir zararin tazminini konu eder. Davaci
sifatiyla garanti veren s6z konusu davada;

24 Bilgin Yiice, Melek. “Garanti Stzlesmesinin

Bir Tirti Olarak Uctinci Kisinin Fillini Taahhtt
Sozlesmesi”, s. 1440, Istanbul, 2007.

25 Demir Yiice, Ozlem. “Vekalet Stzlesmesinde
Taraflarin Borcu”, Yayinlanmamis Yiiksek Lisans Tezi,
Ankara, 2008.

2012.

26 Oztirk, idil Zeynep. “Kisisel Teminat
Sozlesmelerinde Riicu iliskileri”, Istanbul Bilgi
Universitesi Sosyal Bilimler Enstittisii Hukuk Yiksek
Lisans Programi (Ekonomi Hukuku) Tezi, Istanbul,

Haydar. “Teminat Amach Garanti S¢zlesmesi”, s. 184,
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indemnification of damage. The guarantor, as the plain-
tiff, should prove the followings in such lawsuit;

¢ The defendant’s liability against the obligee of the pri-
mary obligatio,

¢ That he/she having paid an amount of money in whole
or in part to cover the damages of the obligee, and

¢ Thathe/sheis entitled to aright to recourse based upon
the rules stipulated in the internal relation between him/
her and the defendant

Lawsuits regarding the right to recourse are heard before
competent and authorized courts with respect to the
main dispute, regardless of the amount.® This is deter-
mined according to the legal reason behind the applica-
tion of the obligee to the debtor for recourse.

The demand amount to be subjected in the recourse ac-
tion is limited to the amount paid by the plaintiff to the
obligee. In this context, the compensation amount paid
by the recourse obligee to the primary oblige, the statu-
tory and contractual interests and the expenses of litiga-
tion are calculated.®

4. CONCLUSION

Guarantee contract, in definition, is made by providing a
non- ancillary undertaking of assurance that the risks of
the venture will not be materialized for the purpose of di-
recting a third party to a venture. As a result of common
practice, in guarantee contracts that are formed in vari-
ous types, the guarantor’s right to recourse is borne with
the payment of the amount to the obligee as a result of
the occurrence of the hazards, the non-materialization
of which were guaranteed in the guarantee contract. The
scope of the right to recourse is identified according to its
legal basis. The guarantor shall be able to exercise his/
her right to recourse against the beneficiary after he/she
paid the amount to the obligee. In this respect, the scope
of right to recourse is identified in accordance with pro-

e Davalinin asil borg¢ iligkisindeki alacakliya kars1 sorum-
lulugy,

e Alacaklinin zarariin tamamini veya bir kismini gider-
mek iizere belli bir meblag1 6demis oldugunu ve

* Davali ile arasindaki i¢ iligkiye iligkin kurallar uyarinca
bir riicu hakkina sahip oldugunu ispat etmelidir.

Riicu hakkinailigkin davalar, miktari ne olursa olsun, asil
uyusmazhik bakimindan goérevli ve yetkili mahkemede
goriiliir.*'Bu da, riicu alacaklisinin riicu bor¢lusuna hangi
hukuki sebeple bagvurduguna goére tespit edilecektir.

Riicu davasina konu edilecek talep tutari, davacinin ala-
cakliya 6dedigi meblag ile sinirhidir. Bu kapsamda riicu
alacaklisinin asil alacakliya 6dedigi tazminat miktari,
kanuni ve s6zlesmesel faizler ile yargilama giderleri de
hesap edilir.*?

4. SONUC

Tanim itibariyle garanti s6zlesmesi, bir ii¢lincii kisiyi
tesebbiise tesvik etmek gayesi ile, ilgili tesebbiise iligkin
rizikolarin gerceklesmeyeceginin, fer’i nitelikte olmayan
bir taahhiit ile teminat altina alinmasz ile kurulur. Yaygin
sekilde uygulamalarin sonucu olarak pek ¢ok farkh sek-
le biiriinen garanti sézlesmelerinde, gerceklesmeyecegi
teminat altina alinan rizikolarin gerceklesmesiile garan-
ti verenin, teminat kapsamindaki borcun alacaklisina,
garanti kapsaminda taahhiit ettigi meblag1 6demesi ile
riicu hakki dogar. S6z konusu riicu hakkinin kapsamai ise
dayandig1 hukuki sebebe gore belirlenir. Garanti veren,
s6z konusu tutar: 6demesini takiben lehine taahhiit ver-
digi ticlincii kisiye, 6dedigi meblag oraninda bu riicu hak-
ki kullanabilecektir. Bu dogrultuda talep konusu riicu
hakkinin kapsami, kontrgarantinin s6z konusu oldugu
hallerde vekalet s6zlesmesi hiikiimlerine gore belirle-
nir. Diger hallerde ise riicu hakkinin kapsam, halefiyet
ancak kanunda acikca dngoriilen hallerde dogmakta ol-
dugundan halefiyete degil, riicunun dayandigi hukuki se-
bebe gore vekalet, vekaletsiz is gorme veya her haliikarda

29 Karahasan, Mustafa Resit. “Sorumluluk ve
Tazminat Hukuku”, s. 1085, Istanbul, 1989.

30 Karahasan, Mustafa Resit. “Sorumluluk ve
Tazminat Hukuku”, s.1085, Istanbul, 1989.

32 Karsl, Abdurrahim. “Usul Hukuku Acisindan Racu
Davalari”, s. 117, Istanbul, 1994.

31Karsli, Abdurrahim. “Usul Hukuku Acisindan Riicu
Davalari”, s. 94, Istanbul, 1994.
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visions of representation contract in case of the presence
of a counter guarantee. In other cases, the scope of the
right to recourse may be determined in accordance with
the legal basis of recourse as representation, negotiorum
gestio or, either way, unjust enrichment by the judge but
cannot be determined according to the succession provi-
sions due to the limited availability principle in succes-
sion. The guarantor exercises his/her right through a
lawsuit as a debt action with a claim for compensation.
In this respect, the demand amount subjected to the re-
course is limited to the amount of the sum paid to the
obligee, however the contractual and legal interests are
also considered in the calculation. B
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