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ABSTRACT

The main functions of the Savings Deposit
Insurance Fund are: (i) deposit insurance, (ii)
management, financial structure enhance-
ment, rehabilitation, transfer, merger, sale
of the bank that has been transferred to the
Fund, and (i) debt follow-up, where the Fund is
creditor. The purposes that are at the bottom
of such broad powers which are conferred
upon the Fund by law are to ensure that the
banking system has a strong financial struc-
ture and to protect the overall sector besides
depositors. The broadness of these powers
and especially the scope of the Fund's author-
ity to take over the management and control
of shareholder rights, except dividends, have
raised an issue to the extent that they have an
impact upon the minority shareholder rights
besides controlling shareholders. That is be-
cause the use of these powers may restrict
shareholder rights or even abolish them com-
pletely. In a free market economy, empower-
ing the Fund with such extraordinary powers
originates from the fact that the resources of
banks and other companies have been mis-
used to put shareholders and macroeconomic

OZET

Tasarruf Mevduati Sigorta Fonunun baslica
fonksiyonlari () mevduati sigorta etmek, (i)
Fona devredilen bankanin yoénetimi, finansal
yapisinin gticlendirilmesi, rehabilitasyonu, dev-
ri, birlestirimesi, satisi ve (i) Fon alacaklarinin
takibidir. Fona yasal cercevede taninan genis
yetkilerin  kaynaginda bankacilik sisteminin
glclt bir finansal yapiya kavusturulmasi ve
tasarruf sahipleri yaninda sektoriin genelinin
korunmasi amaci yatmaktadir. Bu yetkilerin
genisligi ve ¢zellikle Fonun sirketlerin temettd
haric ortaklik haklariyla yénetim ve denetimini
devralma yetkisinin kapsami, sirketlerde hakim
ortaklar yaninda azinlik ve diger kiictk ortakla-
rin haklarina etki ettigi dlctide tartismalara ne-
den olmustur. Ctink( bu yetkilerin kullanimi pay
sahipligi haklarini kisitlayabilmekte hatta tama-
men ortadan kaldirabilmektedir. Serbest piya-
sa ekonomisinde Fona boylesine olaganustt
yetkiler taninmasinda hareket noktasi, banka
ve sair sirketlerin kaynaklarinin hissedarlar ve
genel ekonomik duzeni tehlikeye distrecek
sekilde kottye kullanimi olmustur. Bu kétlye
kullanimda rolleri bulunmadigi halde, azinlik
hissedarlarin da ortaklik haklarini Fona devir
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order at risk. Although they do not play a part
in such misuse, the fact that minority share-
holders’ rights also become unemployable as
a result of being transferred to the Fund is an
inevitable result of certain legal and practical
necessities.

KEY WORDS: SDIF, Transfer to the Fund,
Minority Shareholder Rights, General Assem-
bly, Controlling Shareholder, Banking Law

1. INTRODUCTION

OUNDED IN 1983, THE AIM OF THE SAVINGS DEPOSIT
Insurance Fund (“Fund”) was to provide insur-
ance against individuals’ risk, by compensating
the depositors the amount up to the insurance
limit in case a bank faces financial disruption
and becomes insolvent against its depositors.

Approaching 2000s, the necessity to take new measures

in order to ensure that the banking system has a firm eco-

nomic position and to protect the overall sector besides
depositors, has arisen, especially concerning serious cri-

ses in the banking industry. Through the regulations im-

plemented in this context, the Fund has gained an insti-

tutional identity equipped with extraordinary powers.!

The Fund, as a public institution containing a certain

administrative and financial autonomy;, is endowed with

duty to ensure the solvability and reliability of banks.

However, the broadness of extraordinary powers con-
ferred to the Fund by former Banks Act numbered 4389
and current Banking Act numbered 5411, has been dis-
putable. Because the Fund is competent to revoke the
operating permission of a bank and to withdraw share-
holder rights, except dividends, as well as management
and supervision in the event that the bank is financially
dislocated; the proposed measures have not been taken
or given no result, or there is no hope for improvement;
where the liabilities have exceeded assets; continuation
of the banks activities presents danger for deposit and
participation fund holders and the safety and stability of
financial system. (Banking Act. 71)

And likewise, where the majority shareholders and exec-
utives have exploited the resources of the bank for their
own benefit, the Fund has a right to take the aforesaid
measures, if the safe operation of the bank gets in danger.

neticesinde kullanamaz hale gelmesi, birtakim
hukuki ve pratik zorunluluklarin kacinlmaz so-
nucu olarak karsimiza cikmaktadir.

ANAHTAR KELIMELER: TMSF, Mali Yapl
Bozuklugu, Azinlik Hissedar Haklari, Genel Ku-
rul, Hakim Ortak, Bankacilik Kanunu

1. GIRIS

ASARRUF MEVDUATI SiGORTA FONU (“FON”) KURUL-

dugu 1983 y1linda, herhangi bir bankanin mali

durumunun bozulmasi ve mevduat sahipleri-

ne olan borcunu 6demede acz haline diigmesi

ihtimaline karsi, mevduat sahiplerinin ala-

caklariin sigorta limiti dahilindeki kismini
Odeyerek bireysel riski teminat altina almay1 amacla-
maktaydi. 2000li yillara yaklagirken ise 6zellikle ban-
kacilik alaninda yaganan ciddi krizlere kargi, bankacilik
sisteminin giiclii bir finansal yapiya kavusturulmasi ve
tasarruf sahipleri yaninda sektoriin genelinin korunmasi
amaciyla yeni énlemlerin alinmas: ihtiyaci dogmustur.
Bu baglamda yapilan diizenlemeler vasitasiyla Fon ola-
ganiistii yetkilerle donatilmis bir kurum kimligini kazan-
mustir.! Kamu tiizel kisiligini haiz, idari ve mali 6zerklige
sahip bir kurum olarak karsimiza ¢ikan Fonun, 6zellikle
giiven kurumlar1 olmalar1 nedeniyle bankalar iizerinde
kamusal denetim gerceklestirmesi 6nemlidir.

Bununla birlikte, Fona daha 6nce 4389 sayili Bankalar
Kanunu ve halihazirda 5411 sayil Bankacilik Kanununca
taninan olaganiistii yetkilerin genigligi tartisma konusu
olmugtur. Zira Fon, bir bankanin mali yapisimin bozul-
dugunun; diizeltilmesi amaciyla 6giitlenen tedbirlerin
alinmadiklarinin, sonu¢ vermediklerinin veya alinsa da
diizelme umudunun bulunmadiginin; bor¢larinin dege-
rinin varhiklarini agtiginin; faaliyetine devaminin mev-
duat ve katilim fonu sahiplerinin haklari ve mali sistemin
giiven ve istikrar1 bakimindan tehlike arz ettiginin tespiti
halinde, bankanin faaliyet iznini kaldirmaya, temettii ha-
ri¢ ortaklik haklariile yénetim ve denetimini devralmaya
yetkilidir (Bank. K. 71). Ayn1 sekilde hakim ortaklarmin
veya yOneticilerinin, banka kaynaklarini bankanin emin
bir sekilde caligmasini tehlikeye diigiirecek bicimde ken-
di ¢ikarima kullandig1 ve bankay: bu suretle zarara ugrat-
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The use of these two powers qualified as extraordinary,
has also an effect on both financial and executive rights
of minority shareholders, which had participated only
to a very limited extent in the management of the bank?®
transferred to the Fund. The Notion of minority, is deter-
mined as “shareholders having at least 10 % of the capital
in unquoted companies and 5 % in publicly quoted com-
panies”, according to Article 411 et al. of Turkish Com-
mercial Code, which we will elaborated later on.

Although the aforementioned take-over power of the
Fund, prima facie, might seem as prejudicing the minor-
ity shareholder rights, the main purpose is to protect the
minority and shareholders’ benefits. Because “the fact
that at every turn the Fund is provided with more pow-
ers by serial legislative amendments is the result of that
proceedings against majority shareholders and manag-
ers meet difficulties and debt collection has long delays™®

The Fund’s power to seize companies, which are consid-
ered risky regarding their financial structure, the scope
of this power and effects of its use on company organs
and shareholders are worth analyzing.

t1g1 tespit edildiginde de Fon banka iizerinde s6z konusu
tedbirleri alabilmektedir. Olaganiistii olarak nitelendiri-
len bu iki yetkinin kullanimi, mali yap1 bozukluguna isti-
naden Fon’ca devralinan bankanin® ydnetimine oldukca
siirh bir bicimde katilabilmis bulunan azihk pay sahip-
lerinin de gerek mali gerekse yonetsel ortaklik haklarina
etki etmektedir. Azinlik kavrami Tiirk Ticaret Kanunu
Madde 411 vd. uyarinca anonim sirketlerde “sermayenin
en az onda birini, halka a¢ik anonim sirketlerde yirmide
birini olusturan pay sahiplerini” ifade etmekte olup, ¢a-
lismamizin devaminda ayrica incelenecektir.

Fon'un yukarida bahsedilen devralma yetkisi ilk bakista
azinlik haklarina halel getirici goriinse de, esasen azinli-
gin ve halka acik sirket ortaklarimin menfaatlerinin ko-
runmasl amaci 6ne ¢ikmaktadir. Ciinkii “birbirini izleyen
cesitli mevzuat degisiklikleriyle her defasinda Fon’a daha
genis yetkiler taninmasi, hakim ortaklar ile yoneticiler
aleyhine siirdiiriilen takiplerde hukuki zorluklarla karsi-
lagildig1 ve banka alacaklarinin tahsilinde gecikmeler ya-
sandiginin genel bir kaniya déniigmesinin sonucudur.”

Finansal yapisi itibariyle riskli bulunan girketlere Fon’un
el koyma yetkisi, yetkinin kapsami ve bu yetkinin kulla-
niminin girket organlari ile hissedarlara olan etkileri in-
celenmeye degerdir.
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2. SEIZURE OF BANKS AND COMPANIES ANDITS
SCOPE

2.1. General Overview

In the constitution in several articles such as “...to en-
sure the welfare, peace and happiness of the individual
and society...” (Art.5), “...take measures to ensure that
private enterprises operate in accordance with national
economic requirements and social objectives and in se-
curity and stability...” (Art.48) and “...take measures to
ensure and promote the sound and orderly functioning
of the markets for money, credit, capital, goods and ser-
vices...” (Art.167) the State is tasked with ensuring the
regular functioning of economic life and intervening in
it when needed.

The Fund being an important instrument for taking
measures aimed to protect the economic order has prin-
cipally three aspects of power and responsibility as (i)
deposit insurance, (ii) management, financial structure
strengthening, rehabilitation, transfer, merger, sale of
the bank that has been transferred to the Fund, and (iii)
follow-up of receivables where the Fund is creditor. *

2.2. Power of Seizure and Its Scope

The Fund has the power to revoke the operating permis-
sion of banks and companies and to seize their partner-
ship rights, excluding dividends. Management and su-
pervision as mentioned above. In the cases given in the
Article 71 of Banking Act numbered 5411 and reflecting
the situation of banks, whose financial conditions appear
desperate in relation to improvement, and that cast seri-
ous risks for the sector and economic order, the Fund is
empowered to revoke the operating permission of abank
or to take over its partnership rights, except dividends, as
well as management and supervision. The Fund is also
capable to seize other companies belonging to the bank’s

2. FONUN BANKA VE SIRKETLERE EL KOYMA
YETKisi VE YETKININ KAPSAMI

2.1. Genel Bakis

Anayasa'da ekonomik hayatin diizenli isleyisini sagla-
mak ve gerektiginde bu alana miidahale etmekle devletin
gorevli kilindigy, “.. kisilerin ve toplumun refah, huzur ve
mutlulugunu saglamak...” (md.5); “...6zel tegebbiislerin
milli ekonominin gereklerine ve sosyal amaclara uygun
ylirtimesini, giivenlik ve kararhilik icinde calismasin
saglayacak tedbirleri...” almak (md.48) ve “para, kredi,
sermaye, mal ve hizmet piyasalarinin saghkl ve diizen-
li islemelerini saglayic1 ve gelistirici tedbirleri” almak
(md.167) seklinde ifade edilmistir.

Mali diizenin korunmasi tedbirlerinin alinmasina yo6-
nelik 6nemli bir enstriiman olan Fonun, (i) mevduati si-
gorta etmek, (ii) Fona devredilen bankanmin y6netimi, fi-
nansal yapisinin giiclendirilmesi, rehabilitasyonu, devri,
birlestirilmesi, satis1 ve (iii) Fon alacaklarinin takibi ol-
mak iizere bashca ti¢ farkh yetki ve gérev yonii bulunur. *

2.2. El Koyma Yetkisi ve Kapsami

Fonun banka ve sirketlerin faaliyet iznini kaldirma ve
temettii hari¢ ortaklik haklar: ile yénetim ve denetimine
el koyma yetkisinin bulundugu daha 6nce ifade edilmis-
ti. Gercekten, genel olarak mali durumunun diizelmesi
umudu goriilmeyen, sektdr ve ekonomik diizen i¢in cid-
di risk arz etmekte olan bankalarin durumunu yansitan,
5411 sayili1 Bankacilik Kanunu'nun 71. maddesinde say1-
I1 hallerde Fona bankanin faaliyet iznini kaldirma ya da
temettii hari¢ ortaklik haklar ile yénetim ve denetim
haklarimi devralma yetkisi taninmigtir. Fon, mali acidan
riskli bulunan banka yaninda, bunun hakim ortaklarina
ait diger sirketler ve banka istiraklerine de ayni kanunun
134. maddesi uyarinca el koyabilir.

1BATTAL, Ahmet, Dog. Dr. Sosyal Devletin Liberal
Ekonomideki Eli, Bankacilik Sorunlari Sempozyumu, |,
November 2004, p. 231 et al.

2 This study, done in the context of banks which must
be corporated in the form of joint stock company, also
applies in general terms to other form of joint stock
companies besides banks.

3 KUNTALP, Erden, Prof. Dr. TMSF'ye Taninan Yetkilere

Genel Bir Bakis, Bankacilik Sorunlari Sempozyumu, |,
November 2004, Batider, p. 264

4 SARAC, Tahir, Yrd. Dog. Dr. Tasarruf Mevduati
Sigorta Fonu Tarafindan El Konan Sirketlerde Tek
Kisi ile Yapilan Genel Kurul Toplantilarinin Gegerliligi
Sorunu, AUHFD, Vol.57 No.2, 2008, p.169

5 For the application in Law see. TEKINALP, Unal,
Fondaki Bankanin Hukuku, 2003, p.21

6 TEKINALP, Unal, Fondaki Bankanin Hukuku,
2003, p.21-22

7 SARAG, Tahir, Yrd. Dog. Dr. Tasarruf Mevduati
Sigorta Fonu Tarafindan El Konan Sirketlerde Tek
Kisiile Yapilan Genel Kurul Toplantilarinin Gegerliligi
Sorunu, AUHFD, Vol.57 No.2, 2008, p.181

8 TEKINALP, Unal, Fondaki Bankanin Hukuku,
2003, p.24
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majority shareholders as well as the bank’s affiliates by
virtue of the Article 134 of the same Act.

In terms of persons submitted to the Fund, not only
controlling ones but all shareholders are included in the
scope of the Fund’s power of seizure. The necessity of this
practice for the minority and other non-majority share-
holders is controversial.®* And as regard to the rights, the
Fund’s power of seizure applies to (i) financial and mana-
gerial partnership rights and (ii) management and super-
vision. Essentially, management and supervision rights
are just one of the appearances of shareholder rights, but
yet why they are expressly mentioned as a part of trans-
fer in the provision of law is to eliminate the obligation
that managing and supervising bodies are subject to elec-
tion. By means of this, the Fund will directly exercise the
right of management and supervision at its discretion
through the agents that it will appoint.®

As the partnership rights owned by the Fund, excluding
dividends, all the shareholder rights related to manage-
ment as well as attending the general meeting and voting
shall be exercised by the Fund on its own. The term “ex-
cluding dividends” in the provision of law, is employed
to interpret differently regarding majority and minor-
ity shareholders whereby, the transferring the majority
shareholders’ financial rights, excluding dividends, to the
Fund while the minority shareholders keep using such
rights on their own will be convenient with the purpose
to achieve.” By this way, the financial rights excluding
dividends (liquidation profits, right of first refusal in the
event of a capital increase, interest during preparation
period, bonus share distribution, make use of the facili-
ties etc.) will only be denied to the majority shareholders
who might exploit those rights.

With respect to the management and supervision rights,
the administration will be able to be appointed by the
Fund without election in the general meeting, and the

Elkoymayetkisinin kisiler bakimindan kapsamina yalniz-
ca hakim ortaklar degil, tiim ortaklar girmektedir. Azinlik
ve diger kiiciik hissedarlar bakimimdan bu uygulamanin
gerekliligi ve hukuka uygunlugu tartigmalidir.®* Haklar ba-
kimindan ise el koyma yetkisi (i) mali ve yonetsel ortaklik
haklari ile (ii) yonetim ve denetim haklarimi kapsar. Esa-
sen yonetim ve denetim haklari, ortaklik haklarimin gorii-
niimlerinden biri olmakla beraber, devrin kapsaminda ol-
dugunun madde hiikmiinde ayrica belirtilmesinin amaci,
yonetim ve denetim organlarinin secimle isbagina gelme
zorunlulugunu ortadan kaldirmaktir. Bu sayede Fon y6-
netim ve denetim hakkim atayacag1 yardime1 sahislar ma-
rifetiyle dogrudan kendisi de kullanabilecektir.®

Temettii hari¢ ortaklik haklar: Fona ait oldugundan, or-
taklarin genel kurula katilma ve oy haklar1 bagta olmak
iizere yonetime iligkin tiim haklar1 Fon tarafindan kulla-
nilacaktir. Madde lafzindaki “temettii hari¢” ifadesi dokt-
rinde, hitkiim hakim ortak ve azinlik ortaklar bakimindan
farkh yorumlanarak acgiklanmaktadir. S6yle ki, hakim
ortaga ait temettii hari¢ mali haklarin Fon’a gecmesi;
azinlik ve diger ortaklarin ise bu haklarim kendilerinin
kullanmaya devam etmesi gerektiginin kabulii, gercekles-
tirilmek istenen amaca uygun diismektedir.” Bu sayede,
temettii disindaki mali haklar (tasfiye payl, sermaye arti-
riminda riichan hakki, hazirhk devresi faizi, bedelsiz hisse
alma, tesislerden yararlanma vb.) yalnizca bu haklari ko-
tiiye kullanabilme yetisine sahip olan hakim hissedarlar-
dan esirgenecektir.

Yonetim ve denetim haklar bakimindan ise, yonetim ge-
nel kurulda secim yapilmaksizin Fon tarafindan atanabi-
lecek, atanan bu kisilerin yetki ve gérevleri genel kurul ka-
rariyla smmirlanamayacak yahut yonlendirilemeyecektir.
Bu durum yonetim ve denetim islemlerinin hizh ve etkili
sekilde yapilmasina hizmet eder niteliktedir. Bununla bir-
likte devir igleminin ve Fon tarafindan yonetici atanma-
sinin Fon ile pay sahipleri arasinda dogrudan bir hukuki
iliski tesis etmediginin de ayrica belirtilmesi gerekir.®

1BATTAL, Ahmet, Dog. Dr. Sosyal Devletin Liberal
Ekonomideki Eli, Bankacilik Sorunlari Sempozyumu, |,
Kasim 2004, s. 231vd.

2 Anonim sirket olarak kurulma zorunlulugu bulunan
bankalar baglaminda yapilan bu calisma, genel
hatlariyla bankalar disindaki anonim sirketleri de
ilgilendirmektedir.

3 KUNTALP, Erden, Prof. Dr. TMSF'ye Taninan Yetkilere

Kasim 2004, Batider, s. 264

Genel Bir Bakis, Bankacilik Sorunlari Sempozyumu, I,

4 SARAC, Tahir, Yrd. Dog. Dr. Tasarruf Mevduat
Sigorta Fonu Tarafindan El Konan Sirketlerde Tek

Kisi Ile Yapilan Genel Kurul Toplantilarinin Gegerliligi
Sorunu, AUHFD, C.57 Sa.2, 2008, 5.169

5 Uygulamanin hukuka uygunlugu hakkinda bkz.
TEKINALP, Unal, Fondaki Bankanin Hukuku, 2003, 5.21

6 TEKINALP, Unal, Fondaki Bankanin Hukuku,
2003, 5.21-22

7 SARAG, Tahir, Yrd. Dog. Dr. Tasarruf Mevduati
Sigorta Fonu Tarafindan El Konan Sirketlerde Tek
Kisi lle Yapilan Genel Kurul Toplantilarinin Gegerliligi
Sorunu, AUHFD, C.57 Sa.2, 2008, .181

8 TEKINALP, Unal, Fondaki Bankanin Hukuku,
2003, 5.24
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powers and competences of those appointed shall not be
limited nor oriented by a general meeting decision. This
helps management and supervision operations to be exe-
cuted expeditiously and efficiently. However, it must also
be stated that the transfer to the Fund and appointment
of managers by the Fund, do not establish a direct legal
relationship between the Fund and the shareholders.?

While determining the extraordinary powers conferred
to the Fund, the origin has been the fact that the finan-
cial position of the bank is seriously disrupted and the
resources of banks and companies have been misused
to put shareholders and macroeconomic order at risk.’
From this point of view, it seems possible to reconcile the
minority as well as the other non-majority shareholders’
rights with the powers in question.

2.3. Legal Status of Company Bodies Seized by
the Fund

The question of the existence of the bodies in the compa-
nies seized by the Fund is directly related to the matter of
conducting general meetings. As the partnership rights,
excluding dividends, of a seized company transfers to the
Fund, the competences of general meeting and board of
directors are also transferred to the Fund. Hence, the

Fona taninan olaganiistii yetkilerin belirlenmesinde ¢i1-
kis noktasi, bankanin mali yapisinin ciddi olarak bozul-
mus olmasi ile kaynaklarinin hakim ortaklarca bankanin
giivenli bir sekilde caligmasim tehlikeye diisiirecek bo-
yutta kendi cikarlar: dogrultusunda kullanilmig bulun-
masidir.® Bu agidan bakildifinda, s6z konusu yetkilerin
azinlik ve hakim olmayan diger hissedar haklariyla bag-
dagtirilmas1 miimkiin gériinmektedir.

2.3. Fonun El Koydugu Sirketlerde Organlarin
Statiisii ve Hukuki Durum

Fonun el koydugu sirketlerde organlarmm mevcudiyeti
sorunu, genel kurul toplantilarinin yapilmasi hususuy-
la dogrudan ilgilidir. El konulan sirketin temettii haric
ortaklik haklariyla yonetim ve denetim haklar1 Fona
gectiginden, Fon genel kurul ve yonetim kurulunun go-
revlerini devralmisg olur. Fon atayacag1 yardimei sahislar
vasitasiyla genel kurul ve yonetim kuruluna 6zgii haklar:
kullanabilir ve kararlar alabilir. Fonun atayacag kisilerin
objektif olduklari, bu nedenle azinlik hissedarlarin hak-
lar1 agisindan gerekli 6zeni gosterecekleri, bunu yapar-
ken de hakim ortaklarin tesirinden arinmig olarak karar
alma ve uygulama giicii sayesinde azinlik menfaatlerinin
daha etkili ve verimli bir bicimde korunacagi kabul edilir.
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Fund is able to use the rights belonging to the general
meeting and board of directors and able to take deci-
sions on behalf of their agents. It is assumed that agents
appointed by the Fund are objective and will therefore
take due care regarding minority shareholders’ rights.
Moreover, the Fund will be able to protect the interest
of minority’s rights more efficiently and productively,
by assisting them to take decisions and to perform, free
from influence of majority shareholders.

In legal doctrine, it’s controversial whether the bodies
continue their existence, though Tekinalp, Reisoglu and
Kuntalp share the opinion that a seizure by the Fund
does not abolish the bodies, but just make changes to
their formation, the capacity to form the bodies passes
exclusively to the Fund.

Additionally, there are concrete provisions of law stipu-
lating that powers of general meeting of a bank trans-
ferred to the Fund shall be exercised by the Fund. Ac-
cording to the Article 106/7 of Banking Act stipulates
that “In cases where bankruptcy judgment has not been
issued for the bank (by a court), the voluntary liquidation
of the bank shall be executed through the appointment of
the members of the liquidation Board by the Fund, with-
out requiring the resolution of the general assembly of the

Doktrinde organlarin varligini devam ettirip ettirme-
dikleri tartismali olmakla beraber, Tekinalp, Reisoglu
ve Kuntalp Fon’un el koymasinin organlari ortadan kal-
dirmayip bu organlarin olusumunda farkhilik yarattigy,
organlari olusturma yetkisinin miinhasiran Fona gectigi
goriisindedir.”®

Fona devredilen bankanin genel kurul yetkilerinin Fon
tarafindan kullamilacagina iligkin somut kanun hii-
kiimleri bulunmaktadir. Bankacilik Kanunu'nun 106/7
madde hiikmiinde, “(mahkeme tarafindan) fﬂas karart
verilmeyen hallerde bankanin iradi tasfiyesi, banka genel
kurul karart aranmaksizin ve Tiirk Ticaret Kanununun
anonim sirketlerin infisah ve tasfiyeye iliskin hiikiimlerine
tabi olmaksizin tasfiye kurulu iiyelerinin Fon tarafindan
atanmast suretiyle gerceklestirilir” denilerek genel ku-
rula ait iradi tasfiye yetkisi Fona taminmistir. Keza, 109/1
hiikmiinde “Faaliyet izni kaldirilan veya Fona devredilen
bankalarin ana sézlesmelerinde yer alan diizenlemelerin,
Tiirk Ticaret Kanunu hiikiimlerine tabi olmaksizin, genel
kurulyapilmaksizin degistirilmesine ve tescil ettirilmesine
Fon yetkilidir.” denilmek suretiyle esas sdzlesmenin tek
bagma Fon tarafindan tadil edilebilecegi belirtilmigtir.
Yasa koyucunun iradesi organ olarak banka genel kurul-
larminvarliklarimi siirdiirdiigii seklinde yorumlanabilir."
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bank and without being subject to the provisions of the
Turkish Commercial Code regarding the dissolution and
liquidation of joint stock companies.” the voluntary liqui-
dation which normally exercised by the general meeting
is conferred to the Fund. Likewise, pursuant to the Arti-
clel09/1 saying “The Fund shall be authorized to change
andregister the provisions of the articles of association of a
bank whose operating permission has been revoked or that
has been transferred to the Fund, without being subject to
the provisions of the Turkish Commercial Code and with-
out the convention of its general assembly.” The article of
association of the bank may be change unilaterally by the
Fund. The will of the legislator can be interpreted as if the
general meeting still continues to exist as a body."

Departing from the aforementioned, it can be deduced
that the board of directors and general assembly con-
tinue in their existences as a body, albeit in appearance.
The general meeting is constituted by the attendance of
the Fund’s representative, and the board of directors is
composed of the agents appointed by the Fund. After all,
the position of the minority that will not be able to take
part in general meeting, which had been the only mean
thereof and probably is not even aware of the disruption
causing the transfer of the company will be examined
herein below.

3. MINORITY SHAREHOLDER RIGHTS IN THE
COMPANIES TRANSFERRED TO THE FUND

3.1. General Overview

The minority shareholders are those holding at least ten
percent of the capital, according to Turkish Commercial
Code. Pursuant to the Capital Market Law, the minority
rights under Turkish Commercial Code shall be granted
to shareholders who hold five percent of the capital in,

Bu hususlar dikkate alindiginda, yénetim kurulu ve genel
kurulun seklen de olsa organ olarak varhigin siirdiirdiigii
sonucuna ulagilabilir. Genel kurulun tegkili tek bagina
Fon temsilcisinin katihmiyla saglanmakta, yonetim ku-
rulu da Fon’un atadig kimselerden olugsmaktadir. Fon’a
devir oncesi olagan déonemde elindeki tek vasita olan
genel kurul toplantilarinda artik yer alamayacak olan
ve sirketin devrine sebep olan mali bozulmadan belki
haberdar dahi olmayan azinligin bundan sonra nasil ko-
numlanacagi agagida incelenecektir.

3. FONA DEVREDILEN SiRKETLERDE AZINLIK
HISSEDARLAR HAKLARI

3.1. Genel Bakis

Azinlik (veya azlik) hissedarlar Tiirk Ticaret Kanunu'nun
ifadesine gore sermayenin en az onda birini elinde bu-
lunduran pay sahipleridir. Sermaye Piyasas1 Kanunu'na
gore de Tiirk Ticaret Kanunu'nda azliga taninan haklarin
halka acik sirketlerde sermayenin yirmide birini elinde
bulunduran pay sahiplerine taninacag: diizenlenmisgtir.
Kanunda azinliga sermayenin onda birinden daha azini
elinde bulunduran hissedarlardan farkl birtakim haklar
tanminmugtir. Azinhk hissedar olma barajinin esas sozles-
meyle %10’un altina indirilebilecegi kabul edilmektedir."

Azinlik haklarimin 6ngoriilmesindeki amac, menfaat ¢a-
tismalarinda ¢ogunluk ve azinhk arasindaki dengenin
korunmasidir. Bu yoniiyle azinlik haklari, tek yanh irade
aciklamalartyla kural olarak yoneltildigi organin onayina
bagli bulunmadan kullanilan, hakkin kétiiye kullanilma-
s1denetimine tabi olan talep haklaridir denebilir.’®

Azinlik haklar: 6gretide, genel kurulda azinlhigin olumsuz
oy kullanarak kararin alinmasini engelledigi durumlar:
ifade eden “olumsuz haklar” ve ¢cogunluk iradesine ters

9 KUNTALP, Erden, Prof. Dr. TMSFye Taninan Yetkilere
Genel Bir Bakis, Bankacilik Sorunlari Sempozyumu,
Vol.I, November 2004, Batider, p.261-262

10 KUNTALP, Erden, Prof. Dr. Yildizhan Yayla'ya
Armagan, Istanbul 2003, (Akt: SARAC, Tahir, Yrd. Doc.
Dr. Tasarruf Mevduati Sigorta Fonu Tarafindan El Konan
Sirketlerde Tek Kisiile Yapilan Genel Kurul Toplantilarinin
Gecerliligi Sorunu, AUHFD, Vol.57 No.2, 2008, p.184);
REISOGLU, Seza, Prof. Dr. Bankacilik Kanunu Serhi,
Vol.J, 2007, p.964; TEKINALP Unal Fondaki Bankanin
Hukuku, Istanbul 2003, (Akt: SARAC, Tahir, Yrd. Doc.

Dr. Tasarruf Mevduati Sigorta Fonu Tarafindan El Konan
Sirketlerde Tek Kisi ile Yapilan Genel Kurul Toplantilarinin
Gecerliligi Sorunu, AUHFD, Vol.57 No.2, 2008, p.184)
11REISOGLU, Seza, Prof. Dr. Bankacilik Kanunu Serhi,
Vol.l, 2007, p.964

12 HELVACI Mehmet, “Anonim Ortaklikta Ticaret
Kanunundan Kaynaklanan Azinlik

Haklarinin Hukuki Niteligi ve Tanimi”, Prof. Dr. Oguz
imregiin'e Armagan, istanbul 1998, p. 302; DURAL Al,
“Anonim Sirkette Olumsuz Azinlik Haklari Diizenlemesi”,
p. 181; ALTINEL M. Hulusi, “Anonim Sirketlerde Azinlik

Haklan”, Mitkellefin Dergisi, Nisan 2001, No. 100, p. 119.
(From: Selin SERT CANPOLAT, Av., TBB Dergisi,

13 HELVACI Mehmet, “Anonim Ortaklikta Ticaret
Kanunundan Kaynaklanan Azinlik

Haklarinin Hukuki Niteligi ve Tanimi", Prof. Dr. Oguz
imregtine Armagan, [stanbul 1998, p. 302; DURAL A,
“Anonim Sirkette Olumsuz Azinlik Haklari Diizenlemest”,
p. 181; ALTINEL M. Hulusi, “Anonim Sirketlerde Azinlik
Haklar”, Mitkellefin Dergisi, Nisan 2001, No. 100, p. 119.
(From: Selin SERT CANPOLAT, Av., TBB Dergisi, No. 74,
2008, p.160)
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publicly quoted companies. Under the aforementioned
Law, the minority holds certain rights, which are differ-
ent than those awarded to shareholders holding less than
ten percent of the capital. It’s agreed that the threshold
limit for being minority can be reduced under ten per-
cent within the article of association.'?

Taking into account the fact that minority rights’ aim is
to maintain an equal standing in case of conflict of in-
terest with majority shareholders, minority rights are
therefore employed by unilateral declaration without,
principally, being subjected to abody for approval.®

The minority rights are divided into two parts, accord-
ing to doctrinal literature: one constitutes “the negative
rights”, where the minority shareholders prevent a reso-
lution in the general meeting by negative vote. Secondly,
“the positive rights” where the minority can use a right
by a declaration of intent via demand or suit, even if it
goes against majority’s right. The cases that requires high
quorum are an example of negative minority rights. With
respect to decisions specified in the Article 421 of TCC
requiring unanimity, the minority can block a resolution
by withholding affirmative voting. Likewise, according
to Article559, discharging managers that are responsible
for corporation or capital increase depends on the mi-
nority’s approval in general meeting.

Regarding positive minority rights, it is necessary that
minority shareholders make a concrete request. For ex-
ample, minority shareholders have the right to be repre-
sented in the board of directors, therefore the minority
shareholders to be represented should be determined
perceptibly (TCC 360). The minority can call for an ex-
traordinary general meeting and add items to the agenda
(TCC411). As well, the minority has the right to postpone
talks on the financial statements in the general meeting

diismesine ragmen, azinligin irade beyaniyla hakkini
talep veya dava yoluyla kullanmasi anlamindaki “olum-
lu haklar” olarak ikiye ayrilmaktadir. Olumsuz azinlik
haklarina 6rnek olarak agirlastirilmig yetersayr halleri
verilebilir. 6102 sayi1 TTK’nin 421. maddesinde oybirli-
gi aranan kararlar bakimindan azinhigin olumlu oy kul-
lanmamasi, kararin olugsmasini énler. Keza, 559. madde
uyarinca kurulustan veya sermaye artirrmindan dolay:
sorumlu olan yoneticilerin genel kurulda ibrasi, azinlhigin
onayina baghidir.

Olumlu azinlik haklarinda azinligin somut bir talepte
bulunmas gerekir. Ornegin azinliga yénetim kurulunda
temsil edilme hakki taninmis olup, temsil edilecek azinlh-
gin somut olarak belirlenmesi gerekir (TTK 360). Azinlik
genel kurulu olaganiistii toplantiya davet edebilir, giin-
deme madde ekletebilir (TTK 411). Azinhk genel kurul-
da bilanco goriigmelerinin ertelenmesini talep edebilir
(TTK 420), belli hususlarin incelenmesi ve denetlenmesi
icin, gerekli hallerde 6zel denetci atanmasim isteyebilir
(TTK 438). Hakli sebeplerin varlifinda, azinlik, sirketin
merkezinin bulundugu yerdeki asliye ticaret mahke-
mesinden sirketin feshine karar verilmesini isteyebilir
(TTK 531).

Yukaridaki hususlar cercevesinde, azinhk haklarinin
kullaniminin genel kurul baglaminda gerceklestigi ve
genel kurul toplantilarinin yapilmasimin azinliga tani-
nan haklarin hayata gecirilebilmesinde 6énemli bir yeri-
nin oldugu goriilmektedir. Mali yapis1 bozuk sirketlerin
Fon’a devredilmesi halinde ise genel kurulun iglevi Fon
tarafindan gerceklestirileceginden, azinlik haklarinin
statiisii de sorgulanacaktir.

9 KUNTALP, Erden, Prof. Dr. TMSF'ye Taninan Yetkilere
Genel Bir Bakis, Bankacilik Sorunlari Sempozyumu, I,
Kasim 2004, Batider, s.261-262
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Dog. Dr. Tasarruf Mevduati Sigorta Fonu Tarafindan
El Konan Sirketlerde Tek Kisi le Yapilan Genel Kurul
Toplantilarinin Gegerliligi Sorunu, AUHFD, C.57 Sa.2,
2008, 5.184); REISOGLU, Seza, Prof. Dr. Bankacilik
Kanunu Serhi, C., 2007, 5.964; TEKINALP Unal
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AUHFD, C.57 Sa.2, 2008, 5.184)
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12 HELVACI Mehmet, “Anonim Ortaklikta Ticaret
Kanunundan Kaynaklanan Azinlk

Haklarinin Hukuki Niteligi ve Tanimi", Prof. Dr. Oguz
imregan'e Armagan, istanbul 1998, s. 302; DURAL
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(TCC 420), to put forward a motion for a special audit to
be carried out, when necessary (TCC 438). In case of any
justifiable reason, the minority can appeal to the author-
ized commercial court for the dissolution of the compa-
ny (TCC 53D).

In consideration of the foregoing, it’s clear that the use of
minority rights takes place within the context of general
meeting, and conducting general meetings has an impor-
tant role to put the minority’s rights into practice. Where
financially disrupted companies have been transferred
to the Fund, as the function of general meeting shall be
exercised by the Fund, the status of minority rights also
will be questioned.

3.2. Status of Minority Rights in the Companies
Transferred to the Fund

In case a company or a bank is transferred to the Fund,
the right to call for a general meeting belongs only to the
Fund only. As a matter of fact, the Fund is not obliged to
call all the shareholders to the meeting; instead it can
take and execute resolutions on behalf of the general
assembly. As the power to represent all shares has been
transferred to the Fund, the attendance of the Fund’s
agent is sufficient to ensure the achievement of quo-
rums. Because of the transfer of the shareholders’ rights

3.2. Fona Devredilen Sirketlerde Azinhk Haklari-
nin Durumu

Bir sirket veya hususen bankanin Fon’a devredildigi du-
rumda, genel kurulu toplantiya ¢cagirma yetkisi tek bagi-
na Fona aittir. Esasen Fon’un genel kurulun tiim iiyeleri
olan hissedarlar: toplantiya cagirma zorunlulugu da bu-
lunmamaktadir. Kendisi bizzat genel kurulun yetkili ol-
dugu kararlar: alip icra edebilir. Tiim paylar1 temsil yet-
kisi Fon’a devrolundugundan, Fon temsilcisinin igtiraki
tek bagina toplanti ve karar nisaplarinin saglanmasi i¢in
yeterlidir. Ortaklik haklarmin Fon’a devredilmis olma-
s1, azinlik haklarinin kullanimini da ortadan kaldirdig:
icin, azinhigin genel kurulu toplantiya cagirmasi da soz
konusu olmaz. El koyma durumunda azinlik kavrami
ve buna tanmnan haklar da islevsiz hale gelmektedir.**
Burada tiim hissedarlarin temettii hari¢ ortakhk hakla-
rinin Fon’a devri yerine, yalnizca sirketin mali yapisinin
bozulmasinda sorumlulugu bulunabilecek olan hakim
hissedarlarin haklarimin devriyle nicin yetinilmedigi sor-
gulanabilir. Ancak hakim ortaklar, hakim ortak olmayan
hissedarlarla da yakin iligki icinde bulunarak sorumlu-
luklarindan ibra edilmelerini saglayabilir. Bunun 6niine
gecilebilmesi icin genel kurulun toplant1 ve karar alma
prosediiriinden kurtulabilmek amaciyla yalmz hakim
hissedarlarin degil, tiim hissedarlarin ortaklik haklarinin
Fon’a devri yolu tercih edilmisgtir.
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to the fund, it makes the endorsement of minority rights
also redundant, as well as the minority’s ability to call for
a general meeting. In the event of a seizure, the concept
of minority and the rights given becomes dysfunction-
al." Hence, the question may arise as to why it is not suf-
ficient to transfer only the rights of the majority, which
is sufficient to disrupt company’s function but not all
the shareholders rights to the Fund. The reason for this
could be that majority shareholders might be discharged
by having close relationships with non-majority share-
holders. To avoid this awkward situation, it is preferred
that not only controlling shareholders’ but all sharehold-
ers’ rights be transferred to the Fund, with the objective
to bypass the general assembly’s meeting and decision-
making procedures.

The transfer does not have any effect on the existence of
the shares and shareholders, however the shareholders
cannot utilize their shareholder’ rights, except dividends.
To illustrate such a hinder in legal practice, sharehold-
ers manage to file action for annulment or nullity suits.
When the Fund carries out a general meeting and takes a
decision without calling the shareholders, this is known
as ‘general meeting without call’ which is regulated in Ar-
ticle 416 of TCC.** Although it constitutes an irregularity
not to make a call for the general meeting, in principle,
based on this legal provision, provided that all sharehold-
ers or their representatives are present and none of them
objects, it becomes possible to hold a general meeting by
skipping the call procedure. Since the partnership rights,
except dividends, are transferred to the Fund, the attend-
ance of representative of the Fund who also represents
all of the shares would satisfy the conditions of a general
meeting without call, however this concept explains only
the transactions the Fund might make within the frame
ofthe transferred partnership rights and does not have an
answer to legality question on the Fund’s power to seize.

The transfer action that restricts even abolish the use
of partnership rights of all shareholders as well as the
minority, delivers certain significant results regarding
property and other rights arising from partnership sta-
tus. In fact, the ownership of the shares remains in the
hands of shareholders and during the transition period,
which begins with the transfer action the Fund is like a
trustee having a special legal status and authorized to
dispose of assets of the bank.'e However, pursuant to the
Art.14 of Banks Act retained in force by the temporary
Articlell of the Law numbered 5411, the shares pass into
the Fund’s ownership to the extent of the indemnity and

Fona devir iglemi bankadaki paylar ve pay sahiplerinin
mevcudiyetine tesir etmez; fakat pay sahipleri temettii
haric pay sahipligi haklarini kullanamazlar. Bu engel du-
rumunun yargl pratigine yansimasi olarak, pay sahiple-
ri genel kurula davet edilmedikleri gerekcesiyle Fon'un
aldig1 genel kurul kararlarimin iptali veya yoklugunun
tespiti icin dava agabilmektedirler. Fon’un, hissedarlar:
davet etmeksizin tek bagsina genel kurul toplantis1 ger-
ceklestirip karar almasi, 6gretide, TTK 416°da diizenle-
nen cagrisiz genel kurul kurumuna da benzetilmistir.'®
Genel kurul toplantisina ¢agr1 yapilmamasi kural olarak
usulsiizliik tegkil etmesine ragmen, bu hiikiim sayesinde,
tiim pay sahiplerinin veya temsilcilerinin hazir bulun-
masl ve aralarindan hicbirinin itiraz etmemesi halinde
cagr1 prosediirii atlanarak genel kurul toplantis1 gercek-
lestirilebilmektedir. Fona devredilmis olan sirketin de
temettii hari¢ ortaklik haklar1 Fon’a gecti§inden, tiim
paylarin temsilcisi konumundaki Fon temsilcisinin mev-
cut bulunmasriyla cagrisiz genel kurulun kanuni sartla-
11 saglanmis olacaktir denilebilir fakat bu yorum tarzi
yalnizca Fonun devraldig: ortaklik haklar: cercevesinde
yapabilecegi islemleri aciklamakta olup, Fonun en basta
devralma yetkisinin hukukiligi tartismasina cevap ver-
memektedir.

Tim hissedarlarla beraber azinlik hissedarlarin da or-
taklik haklarinin kendilerince kullanimini simirlayan
hatta kaldiran Fon’a devir islemi, miilkiyet ve ortak-
lik vasfindan kaynaklanan diger haklar baglaminda da
6nemli sonuglar dogurmaktadir. Esasen hisselerin miil-
kiyet haklar1 hissedarlarda kalmaya devam etmekte olup,
s6z konusu devir islemiyle baglayan gecici dosnemde Fon,
bankanin malvarlig: iizerinde de tasarrufta bulunmaya
yetkili 6zel hukuki konuma sahip bir kayyima benzer.!
Bununla beraber, 5411 say1li kanunun Gegici 11. maddesi
ile yiiriirliikte tutulan, Bankalar Kanunu'nun 14. madde-
siuyarinca, bankanin 6denen zarari ve sermayesi mikta-
rinca hisse senetlerinin tamami Fonun miilkiyetine gec-
mekte ve banka sahip degistirmektedir."”

3.3. Fonun Yetkilerinin Kullaniminda Yargisal De-
netim

Mali durumu bozulmus olan banka hakkinda Fon ta-
rafindan uygulanan, faaliyet izninin kaldirilmasi veya
ortaklik haklari ile yonetim ve denetimine el koyma ted-
birleri, kisaca Fon'un olaganiistii yetkileri kapsaminda
sirketi devralmasi, sirketin 6zel hukuk tiizel kisisi olma
vasfini degistirmez; fakat Fon bir kamu tiizel kisisi olup,
yetkilerini 6zel kolluk gorevi cercevesinde kullandigin-
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capital paid by the Fund and therefore the bank changes
hands.”

3.3. Judicial Review of the Fund’s Powers

The revocation of the operating permission or seizure on
the partnership rights as well as management and super-
vision, does not affect the company’s nature of private
law Corporation in other words the takeover by the Fund
relying on its extraordinary powers,; but as the Fund is a
legal entity governed by public law and uses its powers as
part of the law enforcement authorities, the acts of the
Fund are subject to judicial review under administrative
law. As underlined in the constitution, recourse to judi-
cial review shall be available against all actions and acts
of administration (125/1), a justified decision regarding
the suspension of execution of an administrative act
may be issued, should its implementation result in dam-
ages, which are difficult or impossible to compensate for
and, at the same time, the act would be clearly unlawful
(125/6) and as well, the administration shall be liable to
compensate for damages resulting from its actions and
acts (125/8). For example, it is stated in the jurisprudence
of the Court of Cassation that a case regarding the com-
pensation for damages caused by the transfer of shares to
the Fund in the event of seizure should be heard before
administrative tribunals.!® On the other hand, the Fund’s
acts ensued as a result of the takeover of management of
and power of attorney for the bank, such as relations with
third parties and clients while managing the bank are not
of public nature but are subject to civil jurisdiction.'” The
Fund’s internal decisions in regard to the bank and its
acts carried out in respect of such decisions on behalf of
the bank should not be confused.

Following this distinction made above regarding branch-
es of judiciary, it can be said that the minority (and other

dan, Fon’un bu iglemleri idari yarg1 denetimine tabidir.
Anayasa’da da vurgulandig: gibi, idarenin her tiirlii ey-
lem ve islemlerine kargi yarg yolu acik olup (125/1), idari
islemin uygulanmasi halinde telafisi gii¢c veya imkansiz
zararlarin dogmasi ve idari iglemin acik¢a hukuka ayki-
r1 olmasi gartlarimin birlikte gerceklesmesi durumunda
gerekce gosterilerek yiiriitmenin durdurulmasina karar
verilebilecegi (125/6) gibi, idare, kendi eylem ve islemle-
rinden dogan zarar1 6demekle yiikiimliidiir (125/8). Or-
negin Fon’un el koydugu bankaya ait hisse senetlerinin
Fon hesabina gecmesi sebebiyle ugranilan zararin taz-
minine iligkin davanin idari yargida goriilmesi gerektigi
Yargitay ictihatlarinda belirtilmektedir.’® Ote yandan,
Fon'un, el koydugu bankay1 yonetirken {iciincii kisilerle
ve miigterilerle olan iligkiler gibi, banka y6netiminin ve
dolayisiyla temsil yetkisinin devralinmasinin bir sonucu
olarak ortaya cikan islemler ise idari nitelik tagimayip
adli yargi denetimine tabidir.’” Fon’un bankayla ilgili
olarak kendi icinde verecegi kararlar ile bu kararlara da-
yanarak banka adina yaptig1 islemler birbiriyle karigtiril-
mamalidir.

Yarg: koluna iligkin bu ayrim yapildiktan sonra, azinhk
hissedarlarin (ve diger hissedarlar ile ilgililerin), Fon
kararlar1 veya Fon’un atadig1 yoneticilerin iglem ve fiille-
rine kargl, Fon’u hasim gostererek idari yargiya bagvura-
bilecegi s6ylenebilir. Ancak yarg: yetkisi, idari eylem ve
islemlerin hukuka uygunlugunun denetimi ile sinirhdir.
Yiiriitme gorevinin kanunlarda gosterilen gekil ve esas-
lara uygun olarak yerine getirilmesini kisitlayacak, idari
eylem ve islem niteliginde veya takdir yetkisini kaldira-
cak bicimde yargi karar1 verilemez (Anayasa md.125/5).

4. SONUC

Tasarruf Mevduat: Sigorta Fonu'nun olusturularak genig
yetkilerle donatilmasindaki maksat, saglam bir mali ya-
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15 SARAC, Tahir, Yrd. Dog. Dr. Tasarruf Mevduati
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shareholders as well as those concerned), having the
Fund as adversary party, has right to recourse to adminis-
trative jurisdiction against decisions of the Fund and acts
and actions of managers appointed by the Fund. But, ju-
dicial power is limited to the review of legality of admin-
istrative actions and acts, and should not be endorsed in
reviewing expediency. No judicial ruling shall be passed
that restricts the exercise of the executive function in
accordance with the forms and principles prescribed by
law, which has the quality of an administrative action and
act, or which removes discretionary powers (Constitu-
tion Art.125/4).

4. CONCLUSION

The corporation of Savings Deposit Insurance Fund
with broad powers entrusted, aims to establish abanking
system, which has a strong financial structure and pro-
tection of depositors. The economic stability denotes a
healthy and regular operation of the markets and, since it
constitutes a part of the public order, the public supervi-
sion comes forward as an obligation in order to preserve
the public order. In consequence of ignoring sufficient
and necessary conditions required for incorporation of
banks, exposing weakness in sufficient and efficient su-
pervision of already licensed banks and irregular loan
transfers to subsidiaries and third parties, the banks and
depositors incur serious losses. When ordinary execu-
tion proceedings fail to satisfy, it becomes indispensible
to confer extraordinary powers to the Fund, which is
charged with the insurance function.?

The Fund has the power to revoke operating permission
and to take-over partnership rights, except dividends, as
well as management and supervision rights, qualified as
extraordinary besides its regulatory and restrictive ac-
tions under the ordinary authority. By transfer to the

piya sahip bankacilik sisteminin tesisi ve tasarruf sahip-
lerinin korunmasi olarak goriilmektedir. Ekonomik is-
tikrar, piyasalarin saglikli ve diizenli islemesi olup, kamu
diizeninin bir parcasin tegkil ettiginden, kamu diizeni-
nin bozulmasinin énlenebilmesi icin kamusal denetim
bir zorunluluk olarak ortaya cikmaktadir.

Banka kurulmasinda yeterli ve gerekli kogullarin aran-
mamasl, kurulusuna izin verilmis bankalarin yeterince
ve etkin denetlenmemesi nedeniyle ve banka kredile-
rinin banka igtiraklerine veya ficiincii kisilere usulsiiz
aktarilmasi yoluyla bankalar ve tasarruf sahipleri ciddi
zararlara ugratilmaktadir. Bu zararlarin telafi edilmesin-
de olagan takip yollarinin yetersiz kalmasi, sigorta fonk-
siyonunu {istlenen kurulus olan Fon’a olaganiistii yetki-
lerin taminmasim ka¢imlmaz kilmaktadir. 2

Fon’un olagan yetki kapsaminda kabul edilen diizenleyi-
ci ve kisitlayici iglemlerinin yam sira, sirketlerin faaliyet
izninin kaldirilmasi ve temettii hari¢ ortaklik haklariyla
yonetim ve denetim haklarina Fon tarafindan el konul-
masi olarak tanimlanan olaganiistii yetkileri bulunmak-
tadir. Fon'un devralmasiyla sirket organlari varhigim
yitirmeyip, organlarin olusumunda farklilik yaratilmak-
ta, organlar1 ihdas etme yetkisi miinhasiran Fon’a ge¢-
mektedir. Azinhk hissedarlar gibi, esasen girketin mali
yapisinin bozulmasinda rolii bulunmayan pay sahipleri
de, ortaklik haklarinin biiyiik kismim kullanabilecekleri
tek mecra olan genel kurulun tegkilinin Fon’a birakilma-
styla birlikte bu haklarini kullanamaz hale gelebilmekte,
idareye kars1 bu nedenle davalar acgilabilmektedir. Oysa
Fon'un elkoyma yetkisi, devralinan zarar kargilig1 yapi-
lan 6demelere binaen paylarin Fon’a intikali haric, pay
sahiplerinin miilkiyet hakkina halel getirici nitelikte
degildir. Tiim bunlar g6z 6niinde bulunduruldugunda,
temettii gibi en temel ve anlagilabilir beklenti ve hak
olan bir hususun genel kurulda goriisiilmesinde dahi
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Fund, company bodies do not lose their existence, this
just makes changes to their formation, and the capacity
to form the bodies passes exclusively to the Fund. The
shareholders such as the minority who have not played
a role in financial disruption of the company become
unable to use their partnership rights as a result of leav-
ing to the Fund the composition of the general meeting
which was the only place where they could use the large
part of such rights, so they manage to file actions against
administration. Yet the Fund’s power of seizure is not of
nature prejudicing the shareholders’ property rights, ex-
cept the transfer of shares to the Fund in remuneration
for the payment of acquired losses. Taking into account
all of these, it seems difficult to argue that the rights of
the minority, which had a very dysfunctional position
in the general assembly even while talking on dividends
that are the most fundamental and reasonable right, are
violated only because the Fund takes and executes deci-
sions without making a call for general meeting. In other
respects, although transfer of partnership rights, except
dividends, is mentioned, the right to bonus shares aris-
ing from profit based capital increase is attached to the
dividends, thus, even if it seems quite difficult, in conse-
quence of a rehabilitation following the transfer to the
Fund if the company makes profit, such profit will not be
abandoned to the Fund but to the shareholders. By this
way, the transfer action to the Fund to be used as a mean
of expropriation is being avoided.

It should be remembered that the Fund’s extraordinary
powers which seems contradictory with general princi-
ples of the law are the results of tough times that struck
the banking sector. To prevent the recurrence of deep
banking crises and especially to prevent the loss of mi-
nor shareholders, it would be expedient even indispen-
sible to adopt a timely and efficient intervention manner
against malfunctions of supervision on banks. B

BIBLIOGRAPHY KAYNAKCA

BATTAL, Ahmet, Doc. Dr. Sosyal Devletin Liberal Ekonomideki Eli, Bankacilik Sorunlari
Sempozyumu, |, November 2004

KUNTALP, Erden, Prof. Dr. TMSF'ye Taninan Yetkilere Genel Bir Bakis, Bankacilik So-
runlari Sempozyumu, |, November 2004, Batider

SARAG, Tahir, Yrd. Doc. Dr. Tasarruf Mevduati Sigorta Fonu Tarafindan El Konan
Sirketlerde Tek Kisi lle Yapilan Genel Kurul Toplantilarinin Gegerliligi Sorunu, AUHFD,
Vol.57 No.2, 2008

TEKINALP, Unal, Fondaki Bankanin Hukuku, 2003
REISOGLU, Seza, Prof. Dr. Bankacilik Kanunu Serhi, Vol.I, 2007
Selin SERT CANPOLAT, Av., TBB Dergisi, No. 74, 2008

zaten oldukga islevsiz bir konumda bulunan azinlik pay
sahiplerinin salt toplanti yapilmaksizin Fon’ca karar ali-
nip icra edilmesinden bahisle haklarinin ihlal edildiginin
savunulmasi zor goriinmektedir. Ote yandan, temettii
haric¢ ortaklik haklarimin devri ifadesi kullamilmig olsa
da, karin sermayeye eklenmesi suretiyle yapilan serma-
ye artirrmindan dogan bedelsiz paylar1 edinme hakki da
temettiiye bagl kabul edilmekte olup, her ne kadar zor
goriinse de yonetimin Fon’a devredilmesi suretiyle ya-
pilan iyilestirme neticesinde kar elde edilmesi gercekle-
sirse, bu kar da Fon’a kalmayip hissedarlara ait olacaktir.
Bu sayede, Fon’a devrin bir kamulagtirma vasitasi olarak
kullanilmasinin 6niine gecilmektedir.

Fon’un, hukukun temel ilkeleriyle bagdastirilmasi zor
goriinen olaganiistii yetkilerinin, zorlu dénemin tiriinii
olduklar1 gézden kacirilmamahidir. Cok biiyiik boyutlara
varabilen derin bankacilik krizlerinin tekrar meydana
gelmemesi ve 6zellikle kiiciik hissedarlarin magduriye-
tinin 6niine gecilebilmesi icin, banka denetimlerinde
ortaya cikan aksakliklara zamaninda ve etkin bir miida-
hale biciminin benimsenmesi yerinde ve hatta kacinil-
mazdir. i
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