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ABSTRACT

Public private partnership (“PPP”)is a project
finance model based on sharing the financing,
risk, asset or operation of projects -those es-
pecially require high investments- with private
sector institutions with the purpose of taking
the financial burden off the government. The
model which is started to be applied in 1660s
with the road construction projects with the
participation of private sector in the UK con-
tinued to be prevalently used in Turkey since
1910 upon the first legal regulations regarding
concession in Ottoman period. Although PPP
models differ in accordance with the spe-
cific project or the local legislation, they are
classified based upon various criteria by in-
ternational organizations. Mentioned models
are mainly composed of concession, build-
operate-transfer, build-lease-transfer and
transfer of operating rights and the special
provisions regarding various sectors in com-
pliance with the legal foundations in Turkey.
As a result of this structuring, the current de-
velopments in Turkey especially in the fields of
health and education in respect to PPP mod-
els are examined in this article.

OZET

Kamu 6zel ortakligi (“PPP”), sunulacak mal ve
hizmetlerin maliyet yikdnin devlet Uzerinden
alinmasi amaciyla, 6zellikle yiksek meblagda
yatinm gerektiren projelerin finansman, risk,
malvarlig veya isletmesinin 6zel sektdr kuru-
luslar ile paylasimini temel alan bir proje fi-
nansman modelidir. Ingiltere’de 1660'larda 6zel
sektorin katildigr yol insaat projeleri ile uygula-
maya baslanan bu model, Osmanli déneminde
imtiyaza iliskin getirilen yasal diizenlemeler ile
1910 yilindan beri Turkiye'de yayginlasarak kul-
lanimaya devam edilmektedir. PPP modelleri,
kullanilan her bir proje ve yerel mevzuata gore
degisiklik gostermekle beraber, uluslararasi
organizasyonlar tarafindan cesitli kistaslarla
siniflandiriimistir. Séz konusu modeller, Tarki-
ye'deki yasal dayanaklara gore cesitli sektdr-
lere iliskin 6zel diizenlemeler etrafinda imtiyaz,
yap islet devret, yap islet, yap kirala devret
ve isletme haklarinin devri modelleri etrafinda
sekillenmistir. Bu yapilasmanin da bir sonucu
olarak PPP modellerine iliskin ¢zellikle saglik ve
egitim alaninda Turkiye'deki glincel gelismeler
makale icerisinde ayrica incelenmistir.
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1. PUBLIC PRIVATE PARTNERSHIP AS A PRO-
JECT FINANCE MODEL

1.1. Introduction

UBLIC PRIVATE PARTNERSHIP IS A PROJECT FINANCE
model to ease the financial burden of goods
and services that are traditionally served by
the government. It is also made to realize the
projects, which burdens or exceeds the gov-
ernment budget or require high amounts of

investment.

In the financing of the public projects, the most tradi-
tional method of financing is the execution by the gov-
ernment, therefore realizing the goods and services by
means of covering the costs from the government budg-
et. In this case, since the government undertakes all the
risks of the project, the profit of the project is transferred
to the government budget. Therefore, in contrary to the
traditional government financing model, the privatiza-
tion model which is developed in the course of time, the
project is being financed by the private sector, which
takes up all financial burdens with all its risks and profits.

Since existing models could not serve the need of certain
projects, the PPP models are brought in to fill this gap
in the business sector, which requires close coopera-
tion between public and private sector. The PPP models
enabled the participation of the private sector in publicly
owned projects, where the presence of the government
is essential. Therefore, the PPP models solved the fi-
nancing issues at publicly owned projects.! This project
finance model is being employed in large scale projects,

ANAHTAR KELIMELER: Proje Finans-
mani, Kamu Ozel Ortakligi, PPP, Kamu Hizmeti.

1. BiR PROJE FINANSMANI MODELi OLARAK
KAMU OZEL ORTAKLIGI

1. 1. Giris

AMU OZEL ORTAKLIGI, GELENEKSEL OLARAK DEV-

letlerin sundugu mal ve hizmetlerin, maliyet

ylikiinii devletlerin {izerinden kismen de olsa

almak ve devlet biitcesini zorlayan veya agan

meblaglarda yatirnm gerektiren projelerin

hayata gecirilebilmesi amaciyla ortaya ¢ik-
mis bir proje finansmani modelidir.

Kamu projelerinin finansmani s6z konusu oldugunda, en
geleneksel yontem bu projelerin devlet tarafindan finan-
se edilmesi, dolayisiyla maliyetlerin devlet biit¢esinden
karsilanmasi yoluyla mal ve hizmetlerin hayata geciril-
mesidir. Bu durumda projenin tiim risklerini devlet {ist-
lendigi gibi, proje gelirleri de devlet biit¢esine aktarilir.
Bunun yaninda, zaman icerisinde gelistirilen 6zellegtir-
me modelinde ise, geleneksel devlet finansmaninin tam
aksine, kamu hizmeti olarak nitelendirilen projeler 6zel
sektor tarafindan finanse edildigi gibi, projeye iligkin
tiim riskler ve proje gelirleri 6zel sektore aittir.

Ne var ki, bu iki modelin de uygun ¢6ziimii saglayama-
dig1 projeler s6z konusudur. Bu nedenle zaman icerisin-
de, kamu hizmeti olarak nitelendirilen ancak devletin
tiimiiyle cekilmek istemedigi hizmetlere 6zel sektoriin
katihmini saglamak ve boylece devletlerin temel ¢ikmazi
haline gelen finansman sorununu agmak amaciyla,' dev-
let tekeli ve 6zellestirmenin ortasinda duran PPP modeli
gelistirilmistir. Bu proje finansmani modeli yiiksek ser-
maye isteyen biiyiik kapsamli projelerde ve yaygin olarak

1Acartiirk, E. (2012). Public Private Partnership
Model in Turkish Health Sector. Stileyman Demirel
University The Journal of Faculty of Economics and
Administrative Sciences, 25-51, 1.17, P.3.

2 Cekirge, H. (2006). Implementations of Public
Private Partnership in the World and Turkey and
Evaluation of Financial and General Advantages of
Mode! in an Example Project. Istanbul: Unpublished
Post Graduate Thesis, Istanbul University.

3 Green Paper on Public Private Partnerships

and Community Law on Public Contracts and
Concessions, Brussels, 30.04.2004, COM (2004),
327 T.R. Ministry of Finance, Head of the EU and
External Affairs Department, European Commission,
Public Private Partnerships and the Green Book on
Public Tenders and Concessions in Community Law,
paragraph 23, footnote 27, p. 11: “PFl term which
inferred as Private Finance Enterprise is the name of

aprogram used by the British government to renew
the public infrastructure. The same model is used

in other Member States with certain fundamental
changes. For instance in Germany, in the course of
the development of “Betreibermodell” the PFl model
isinspired.”

4 Uz, A. (no date). Public Private Partnership (PPP)
(Term and Legal Framework). The Journal of Gazi
University Law Faculty I. XI P. 1-2, 1165-1182.
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which require high investment and commonly employed
in sectors like infrastructure investments, energy, health,
education or transportation.

1.2. Historical Development

The first practices of the projects realized through the
collaboration of the government and the private sector
commenced with the road construction projects in the
UK in 1660s. Especially by the time of 1860s the practices
of PPP peaked up through the canal and railway con-
struction projects after the industrial revolution. How-
ever many of the investors went bankrupt because of the
economic crisis that struck Europe. The application of
this PPP model commenced first United Kingdom, and
was later followed by countries like United States and
France. It is worthwhile to mention that even the Suez
Canal in Egypt was financed by this PPP model, which
was completed in 1869 by Said Pasha.?

The first application of PPP models in its current form
was first applied in 1992 in the UK upon the abolition of
the legal regulations which prevented the entrance of the
private sector to public area and was known as Private
Finance Initiative (PFI).? Upon successful implementa-
tion of the model in the United Kingdom, many coun-
triesled the filed including United States of America, Ire-
land, Spain, Portugal, Germany, France and Italy. While
the number of the countries implementing PPP model
was about ten in 1999, today the number is more than a
hundred.*

1.3. Public Private Partnership Models

When PPP models are reviewed, all the methods from
design-build to concession provides hints about the rela-
tionship between public and private sectors. Therefore,
it can be said that the more closer the design and build-

altyapi yatirimlari, enerji, saglik, egitim veya ulagim gibi
sektorlerde uygulanmaktadir.

1.2. Tarihsel Gelisimi

Kamu ve 6zel sektoriin igbirligi ile gerceklestirilen pro-
jelerin tarihteki ilk uygulamalari, Ingiltere’de 1660’larda
6zel sektoriin katildig1 yol ingaat projeleri ile baglamigtir.
Ozellikle endiistri devrimi sonrasinda kanal ve demir-
yolu projeleriyle 1860’lara gelindiginde PPP modelinin
uygulanmasl en iist seviyeye ulagmig fakat Avrupa’daki
ekonomik krizle birlikte bircok yatirimei iflas etmisgtir.
Ingiltere'nin ardindan Amerika Birlesik Devletleri ve
Fransa'da da PPP modeli uygulanmigtir. Yine Misir Valisi
Said Paga tarafindan desteklenen ve yapimi 1869 yilinda
tamamlanan Siiveys Kanali da PPP’nin bir iiriinii olarak
karsimiza cikmaktadir.?

Bugiinkii anlamda PPP modellerinin uygulanmasina
ise ilk olarak, 6zel sektoriin kamusal alana girmesine
engel olan yasal diizenlemelerin kaldirilmasim takiben
Ingiltere’de, “Ozel Sektor Finansman Girigimi” (PFI)?
ad1 altinda 1992 yilinda baglanmugtir. Ingiltere'de mo-
delin bagarili uygulamalarim miiteakip ABD, Irlanda,
Ispanya, Portekiz, Fransa, Almanya ve italya’nln bas1
cektigi bircok iilke bu modeli uygulamak icin harekete
gecmistir. 1999 yilinda diinyada PPP uygulamalar: ko-
nusunda ¢alisma yapan iilkelerin sayis1 on civarinda iken
bugiin bu say1 yiiziin tizerindedir.*

1.3. Kamu Ozel Ortakhig Modelleri

PPP modelleri incelendiginde tasarla-yap modelinden
imtiyaza kadar tiim yontemler, kamu ve 6zel sektor ara-
sindaki iligki hakkinda ipuglar verir. Buna gére 6rnegin
tasarla-yap yonteminden 6zellestirme yontemine yak-
lagildikca 6zel sektoriin risk oranina paralel olarak diger
sorumluluklarimin artti§1 sdylenebilir.® Bu sekilde her

1 Acartiirk, Ertugrul. “Tiirkiye'de Saglik Sektériinde
Kamu Ozel Ortakhigi Modeli”, s. 29, Siileyman Demirel
Universitesi Iktisadi ve idari Bilimler Fakltesi Dergisi,
C.17,S.3, 5. 25-51,2012.

2 Cekirge, Halis Levent, “Diinyada ve Tiirkiye'de

Kamu Ozel Ortakligi Uygulamalari ve Ornek Bir
Projede Modelin Finansal ve Genel Avantajlarinin
Degerlendiriimesi”, s. 5, Yayinlanmamis Yiiksek Lisans
Tezi, Istanbul Teknik Universitesi, 2006.

3 Green Paper on Public Private Partnerships

and Community Law on Public Contracts and
Concessions, Briiksel, 30.04.2004, COM (2004), 327
Nihai, Cev. T.C. Maliye Bakanligi AB ve Dis iliskiler
Dairesi Baskanligi, Avrupa Komisyonu, Kamu Ozel
ishirlikleri ve Topluluk Hukukunda Kamu fhaleleri ve
imtiyazlarina lliskin Yesil Kitap, paragraf 23, dipnot
27,s. 10: “Ozel Finans Girisimi anlamina gelen PFI
kavram Ingiliz hitktimetinin 6zel finansman kullanarak,

kamu altyapisini yeniledigi bir programin ismidir.
Ayni model, kimi temel degisikliklerle diger Uye
Devletlerde de kullanimistir. Ornegin Almanya'da
“Betreibermodell'in gelistirilmesi esnasinda PFI
modelinden esinlenilmistir”.

4z, A. “Kamu Ozel Ortaklgy/Public Private
Partnership (PPP) (Kavram ve Hukuksal Cerceve)".
Gazi Universitesi Hukuk Faktesi Dergisi C. XI S. -2,
1165-1182.
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ing process approaches privatization, the more risky it
will be, alongside with the responsibilities.” Respectively,
each PPP model is developed around particular rights
and obligations deriving from different contracts.

PPP models are classified by international organizations
based on the criteria consisting of the responsibilities of
private company in partnership, and whether the opera-
tion of the intended cooperation is public or private sec-
tor’s power or whether the assets subject to the partner-
ship is in public or private sector’s ownership. By virtue
of the World Bank reviews, the range of PPP models can
belisted as presented in hereinafter table: ®

projede taraflarin yiikiimliiliikleri ve haklarinin s6zles-
me serbestisi etrafinda gekillenmesi ile bir PPP modeli
meydana gelmektedir.

PPP modelleri, 6zel sirketin ortaklikta {istlendigi sorum-
luluklar, kurulacak igbirli§inin igletiminin kamu veya
0zel sektor elinde olmasi veya s6z konusu ortakliga konu
mallarin kamu veya 6zel sektor miilkiyetinde olmasi gibi
olciitlere gore uluslararasi organizasyonlarca simiflandi-
rilmistir. Diinya Bankas’'min degerlendirmelerine bina-
en PPP modelleri yelpazesi agagidaki tabloda yer verildi-
gi sekilde siralanabilir:®

DIAGRAM 1: PPP MODELS, WORLD BANK DATA

Sharing between Public
and Private Sector

Private Company
Owns and Operates

Government Owns
and Operates

» Reconstruction
of the Public
Service Instutions
- Decentralization
« Infrastructure
Operations
- Contracts of
Employment and
Procurement

Private Sector Participation

+ Consession
Contracts
* Build

Operate
Transfer Contracts

- Design

Operate
Transfer Contracts

Joint Venture/
Transfer of
Instution in Part

TABLO 1: PPP MODELLERI, DUNYA BANKASI VERILER

Devlet isletir
ve Malik Olur

Kamu ile Ozel Sektor
Arasinda Paylasim Esasi

Ozel Sirket isletir
ve Malik Olur

- Kamu Pizmeti
Kuruluslarinin
Yeniden
Yapilandiriimasi
+ Yerinden
Yonetim
» Altyapi Isleri
+ Hizmet ve
Tedarik
Sozlesmeleri

Kiralama
(Leases)

Ozel Sirket Katilimi

- Imtiyaz
Sozlesmeleri
- Yap
Islet
Devret
Sozlesmeleri
- Tasarla
Islet
Devret

Ortak Tesebbiis/
Kurulusun Kismen
Devredilmesi

- [
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According to this classification, PPP model can be divid-
ed into three groups depending on the public or private
sector participation:

1.3.1. PPP Models Subject to Public Operation
and Ownership with Very Limited Participation
of Private Sector

In these models, the government provides public ser-
vices to public disclosure by taking up the risks and costs
of those projects, by endorsing both public asset values
and that of private companies. In the formation of these
models, the government aims to increase the efficiency
of services that are being delivered or to be initiated by
the government usually in the standards determined in
the performance contracts, by means of maintaining the
fulfillment of delivery of the public services via private
sector.

1.3.2. PPP Models which Contain Sharing not
only Operation and Ownership but also Risks
between Public and Private Sector:

1.3.2.1. Operation and Maintenance Contract
(O&M Contracts)

In this kind of contracts, operation of certain works are
transferred to the private sector for the period, which is
determined under the contract. These works vary from
technical support regarding the delivery of the public
services to comprehensive operation and maintenance.

This type of PPP models may appear as build-operate-
transfer or concession contracts. As an example of such
PPP types, water and sanitation procurement, energy
projects, and contracts on transfer of the license or oper-
ation of train and railways can be given. Generally, PPPs
based on international model contracts such as FIDIC,
JCT or ICE are also in this scope.

1.3.2.2. Lease Contracts

These PPPs are the ones that private sector operator is
responsible for both management as well as the mainte-
nance of public service institutions but has no responsi-
bility of financing the investment. The risks under these
kinds of partnerships mostly fall under the responsibility
of private sector operator.

Bu siniflandirmaya gére PPP modellerini kamu ve 6zel
sektor katilimlarina gore {i¢ gruba ayirabiliriz:

1.3.1. Kamu isletimi ve Miilkiyetine Tabi, Ozel Sir-
ket Katilminin Oldukca Sinirh Oldugu PPP Mo-
delleri

Bu modellerde devlet, kamu hizmetlerini, riski ve mali-
yeti kendisine ait olmak iizere, kamusal malvarligi deger-
leri ve 6zel sektor sirketlerinin kullanim ile halkin kulla-
nimina sunmaktadir. Bu modellerin olusumunda devlet,
kendi kontroliinde siirdiirdiigii veya girisecegi kamu
hizmetleri sunumunun, genellikle performans soézles-
melerinde belirlenen standartlarda, 6zel sektor araciligi
ile yerine getirilmesi yolu ile hizmet verimini artirmay1
amaclar.

1.3.2. isletimi ve Miilkiyetinin Yaninda Risklerin
de Kamu ile Ozel Sektér Arasinda Dagihm Gés-
terdigi PPP Modelleri:

1.3.2.1. Yi:'metimlisletme ve Bakim Sézlesmeleri

Bu tip s6zlesmeler, kamu hizmeti sunumuna iligkin tek-
nik destekten, tam kapsamli yonetim ve bakima dek de-
giskenlik gosteren belirli islerin idaresinin, sézlesmede
belirlenen bir siire icin 6zel sektore birakildigi PPP’leri
ifade eder. Bu sdzlesmeler performans/verim odakl ol-
dugu 6l¢iide malvarhg riskleri 6zel sektére birakilmak-
tadir.

Bu tip PPP modelleri, yap-iglet-devret veya imtiyaz s6z-
lesmeleri olarak karsimiza ¢ikabilir. Bunlara érnek ola-
rak, su ve sthhi tesisat tedariki, enerji projeleri ile tren
ve demiryollarinin igletimi ile lisansinin devrine iligkin
sozlesmeler verilebilir. Genellikle FIDIC, JCT veya ICE
gibi uluslararas1 model s6zlesmeler temel alinarak olug-
turulan PPP’ler de bu kapsamdadir.

1.3.2.2. Kiralama Sé6zlesmeleri

Ozel sektor isletmecisinin s6zlesmeye konu kamu hiz-
metikurulugsunun igletme ve bakimindan sorumlu olma-
sina karsilik, s6z konusu yatirimin finanse edilmesinden
sorumlu olmadig1 PPP’lerdir. Bu tip ortakliklarda ticari
risk 6nemli 6l¢iide 6zel sektor isletmecisi iizerindedir ve
buna bagh olarak igletmeci etkili sekilde kamu hizmeti
sunumunun saglanmasi i¢in pek ¢ok tegvikten yararlan-
dirihr. Igletme ve bakim sézlesmelerinden farkli olarak
burada igletmeci sabit bir bedel iizerine {istlendigi isleri
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Accordingly, the operator is availed of plenty of the in-
centives for the efficiently delivering the public service.
Unlike operation and maintenance contracts, the opera-
tor does not fulfill the works that he/she has undertaken
for a fixed price. Subsequently, he/she finances the op-
eration by charging the consumer with a certain amount
of operating fee or government in the ratio of consumers.
As an example of that, leasing the water and sanitation or
energy operations to the private sector institutions can
be given.

1.3.2.3. Concession, Build - Operate - Transfer,
Design - Build - Operate and Similar Contracts

These contracts are product-oriented PPP contracts and
they cover the long-term operation of the projects to be
built or renovated in addition to the design and construc-
tion of them. The projects subject to these contracts can
be projects to be newly built (greenfield) or already built

yerine getirmez, ancak s6z konusu hizmetten yararlanan
kisilerden veya yararlanan kigiler oranindan devletten
belirli bir igletme {icreti almak suretiyle isletmeyi finan-
se eder. Bu sozlesmelere 6rnek olarak, su ve sihhi tesisat
ile enerjiisletmelerinin 6zel sektor kuruluslarina bu kap-
samda kiralanmas verilebilir.

1.3.2.3. in!tiyaz. Yap - islet - Devret,
Tasarla - Islet - Devret ve Benzeri S6zlesmeler

Bu s6zlesmeler {iriin odakli PPP s6zlesmeleri olup, yeni
inga edilecek (greenfield) veya mevcut ancak 6nemli 61-
ciide yenileme veya gelistirme iceren (brownfield) proje-
lerin 6zel sektdr tarafindan tasarim ve ingaatinin yanin-
da uzun dénem igletimini de kapsamaktadirlar.

imtiyaz sozlesmelerinde devlet, imtiyaz sahibine, kamu
hizmeti kurulugunun kamusal malvarhgindan uzun do-
nem yararlanmasini saglarken, karsiliginda imtiyaz sa-
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but containing significant restoration or development
(brownfield).

Under the concession contracts, the government pro-
vides to the concessionaire a long term utilization of the
public asset of the public service institution. In return,
the concessionaire private sector institution undertakes
the responsibility to operate the project subject to the
contract and invests in a certain level. Herein, the liabil-
ity and the risk of operation belong to the private sector
institution while the ownership and the risk of asset val-
ues belong to the public.

Build - operate - transfer projects are the PPP projects
that the project contractor private sector institution fi-
nances the particular project. In return, the contractor
obtains the contract price from the public service insti-
tution or the government in the term of operation of the
institution subject to the project.

hibi 6zel sektér kurulusunun sézlesmeye konu projeyi
igletme sorumlulugu ile belirli 6l¢iide yatirim yapmasini
saglar. Burada malvarlig1 degerlerinin miilkiyeti ile riski-
nin kamuda kalmasina karsilik isletme sorumlulugu ve
riski de 6zel sektor kurulugundadir.

Yap-iglet-devret projelerinde genellikle proje yiikle-
nicisi 6zel sektdr kurulusunun, finanse ettigi miinferit
projenin yapilmasi karsiliginda sézlesme bedelini, proje
konusu kurulusun igletimini yapti1 ddsnemde genellikle
kamu hizmeti kurulusu veya devletten elde etmek sure-
tiyle olusturulan PPP’dir.

Tasarla-yap-islet projelerinde ise kamu kurulusu proje-
nin yapimini finanse eder; 6zel sekt6r kurulusu ise proje-
yi taraflar arasinda ayrintih sekilde kararlagtirilan tiriin-
leri elde etmek lizere tasarlar, yapar ve igletir.
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As in the design - build- transfer projects, the public in-
stitution finances the construction of the project while
the private sector institution designs, builds and oper-
ates the project to obtain the products determined by
parties in detail.

1.3.2.4. Contracts on the Transfer of the Public
Institution in Part or Joint Venture

These contracts are made to transfer a part of shares of
the public institution to the private sector institution
or for the establishment of a new institution/company
(joint venture) through the joint venture of the pub-
lic institution and the private sector institution for the
purpose of development of a new project. Because of the
strategic reasons, the administration of the related pub-
lic institution or the joint venture is generally left to the
private sector institution. But, it is also common that the
veto rights of the public are preserved in the administra-
tion of the new company or institution.

1.3.3. The PPP Models Subject to Operation and
Ownership of Private Company with the Limited
Participation of the Government

This means the privatization or the PPPs in which the
public institution is transferred in its entirety to the pri-
vate sector institution. In these cases, the privatization
may take place with sales of an asset or an equity share.
Generally the government protects its veto rights under
the name of golden share in the sales of the equity share.
At the same time, these partnerships can also be estab-
lished with the government keeping some liabilities in
the context of the subject matter transfer.

1.4. Risk Sharing in the Public Private Partner-
ships

Risk, which is defined as “expense, cost or uncertainty
about the damage”, is unavoidable in public private part-
nerships as well as in all the project finances. The risks

1.3.2.4. Ortak Tesebbiis veya Kamu Kurulusunun
Kismen Devredilmesine lliskin Sézlesmeler

Bu sozlesmeler mevcut bir kamu kurulusunun paylari-
nin bir béliimiiniin 6zel sektor kurulusuna devredilmesi
veya yeni yapilacak bir projenin gerceklestirilmesi ama-
ciyla kamu kurulusu ile 6zel sektér kurulugunun ortak
girisimleri ile yeni bir kurulug/sirket (joint venture) ku-
rulmasi amaciyla yapilirlar. Stratejik nedenlerle, cogun-
lukla, ilgili kamu kurulusunun veya ortak girisimin yone-
timi 6zel sektor kuruluguna birakilir. Ancak yeni sirketin
veya kurulusun yonetiminde kamunun veto haklarinin
korunmasi yaygindir.

1.3.3. Ozel Sirketin isletimi ve Miilkiyetine Tabi,
Devletin Katihminin Oldukca Sinirli Oldugu PPP
Modelleri

Ozellestirme veya kamu kurulugunun tamamen 6zel
sektor kurulugsuna devredildigi PPP’leri ifade eder. Bu
hallerde 6zellestirme bir malvarligi veya hisse senedi
satigl ile gerceklesebilecegi gibi, genellikle hisse senedi
satisinda, devlet altin hisse ad1 altinda veto hakkini koru-
yabilir. Ayni zamanda bu ortakliklar, devletin s6z konusu
devir kapsaminda bazi sorumluluklarini devretmemesi
seklinde de kurulabilmektedir.

1.4. Kamu Ozel Ortakliklarinda Risk Paylasimi

Tiim proje finansmanlarinda oldugu gibi kamu 6zel or-
takliklarinda da risk, tanimu itibariyle “masraf, maliyet
veya zarara iligkin belirsizlik” kacinilmazdir. Bilhassa
gelismekte olan iilkelerde biiyiik zararlari icinde barindi-
ran risklerin gereginden fazla olmasi her projede riskle-
rin dogru sekilde tespiti, analizi ve dagitilmasi 6nem arz
etmektedir.”

5 Altan, Y., Kerman, U., Aktel, M., Metin, ., & Eke,

E. (2013). The Implementation of the Public Private
Partnership in the Local Governments: The Example of
Biiyiikkabaca Municipality. The Journal of International
Alanya Administration Faculty, C:5, S:3, p. 11.

6 PPP Arrangements / Types of Public-Private
Partnership Contracts. (2015, March 10). August 24,
2015 Worldbank: http://ppp.worldbank.org/public-
private-partnership/contracts

7 Crothers, John, D. “Risk Identification and Allocation
in Project Finance”, pp. 1-14, Euromoney Learning
Solutions, London.
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containing substantial damages are superabundant par-
ticularly in the developing states. Therefore, it is crucial
that the risks in each project are properly determined,
analyzed and distributed.”

The basic understanding in the project finance is that
each risk is borne on behalf of the party who is able to
bear this risk. To prevent the risks is interpreted as both
having control over these risks and covering possible ex-
penses. In this context, generally;

¢ Development, construction, completion and operation
risks belong to the private sector institution and

« Political risks, uninsurable force majeure and risk of
“uncertain request” belong to the government.

Certainly, every risk taken by the private sector insti-
tution necessitates that contract price, charging in the
term of operation, incentives or similar contributions
to be provided by the government. Every single risk left
to the public institution is determined based on whether
the control or influence of the institution is subject to the
mentioned institution or the government or the material
value of it in case of where it gets beyond control.

2. LEGAL BASIS AND DEVELOPMENT OF PUBLIC
PRIVATE PARTNERSHIP IN TURKEY

2.1. Development in Turkey

In the last quarter of 20 century, the concept of the gov-
ernment has changed from a monopolistic government
producing and providing services, especially regarding
the infrastructure services, to a government determin-
ing political regulations and managing them. In this di-
rection, legislation is amended to concord with the PPP
administration. Furthermore, the specialization on the
process is targeted by creation of the special units that
deal only with the PPP projects within an organizational
structure.

Proje finansmaninda temel anlayis, her riskin, gerek ize-
rinde belli 6lciide kontrole sahip olmasi, gerekse olustu-
rabilecegi masraflar1 karsilayabilmesi agisindan, bu ris-
kin tistesinden gelebilecek taraf lehine dogmasidir. Bu
baglamda genellikle;

¢ Gelistirme, ingaat, tamamlama ve isletme riskleri 6zel
sektor kurulugsuna ve

e Politik riskler, sigorta edilemez miicbir sebep ve “belir-
siz talep” riski devlete birakilir.

Elbette 6zel sektor kurulusuna birakilan her risk, s6z-
lesme bedeli, isletme doéneminde {icretlendirme, tegvik
ve benzeri bir karsiligin devlet tarafindan saglanmasini
gerektirecektir. Kamu kuruluguna birakilan her bir risk,
bu riskin s6z konusu kurulugun veya devletin kontrol ve
etkisi dahilinde olmasina veya kontroliinii agan hallerde
maddi degerine gore birakilmaktadir.

2. KAMU OZEL ORTAKLIGININ TORKIYE'DEKI
GELISiMI VE YASAL DAYANAKLARI

2.1. Tiirkiye'deki Gelisimi

20. yiizyilin son ceyreginde Tiirkiye'de 6zellikle altyap1
hizmetlerinin saglanmasi acisindan hizmet {ireten, su-
nan ve tekelci devlet anlayigsindan, politika belirleyen ve
diizenleyen devlet anlayisina dogru bir déniigiim ortaya
cikmigtir. Bu dogrultuda mevzuat, PPP yontemine uygun
bir hale getirilmekte ve tegkilat yapisina sadece PPP pro-
jeleriyle ilgilenen 6zel birimler olusturulmak suretiyle
siire¢c konusunda uzmanlagsma saglanmaya calisilmak-
tadir.

5 Altan, Yakup; Kerman, Uysal; Aktel, Mehmet;

Metin, Yiksel; Eke, Erdal. “Yerel Yonetimlerde Kamu
(zel Ortakligi Uygulamast: Bilyikkabaca Belediyesi
Orneg”, Uluslararasi Alanya Isletme Fakilltesi Dergisi,

C:5, S:3, s. 11, Antalya, 2013. alind.

6 PPP Arrangements / Types of Public-Private
Partnership Agreements. (2015, Mart 10). Agustos 24,
2015 tarihinde Worldbank: http://ppp.worldbank.org/
public-private-partnership/agreements adresinden

7 Crothers, John, D. “Risk Identification and Allocation
in Project Finance”, s. 1-14, Euromoney Learning
Solutions, London.

GSI11203




-0>70

¥

If the background of the PPP models is investigated in
Turkey, primarily, we have to mention “Law on Conces-
sion for Public Interest” dated 1910 from the Ottoman
Era. This law which is still in force constitutes the basic
foundation of the transfer of the services qualified as con-
cession tothe private sector. Especiallyfrom1980s to pre-
sent time, the legal regulations on PPP models regarding
theirvarious sectoral implementations continued torise.
Even, the effect of the freedom of contract is increased
in these models by accepting that some PPP contracts
are subject to the private law. The tables showing the
size of the PPP projects in Turkey at present are below:

YEAR

TOTAL (US DOLLAR)

1986 -1994 53.630.534,34

PPP modelinin Tiirkiye’deki gecmigsine inilirse, 6nce-
likle Osmanl déneminden kalan 1910 tarihli “Menafii
Umumiyeye Miiteallik Imtiyazat Hakkinda Kanun”dan
bahsetmek gerekir. Bu kanun imtiyaz olusturan hizmet-
lerin 6zel sektore devrinin genel dayanagi olup halen yii-
riirliiktedir. Ozellikle 1980 sonrasindan giiniimiize PPP
modellerinin farkh sektorel uygulamalarina iliskin yasal
diizenlemeler artmaya devam etmis ve hatta kimi PPP
sozlesmelerinin 6zel hukuk hiikiimlerine tabi oldugu ka-
bul edilerek bu modellerde s6zlesme serbestisinin etkisi
artirlmigtir. Uygulamada bugiin PPP projelerinin Tiirki-
ye’deki biiyiikliigiinii gosterir tablolar asagidaki gibidir:

YIL  TOPLAM (ABD DOLARI)

1986 - 1994 53.630.534,34

2002-2009 15.887.482.719,21

14.325.000.000

TOTAL 101 billion 900 million Dollar

Diagram 2: Contracts’ Distribution by Years

SECTOR TOTAL (US DOLLAR)

Highway Projects 10.646.863.811,13

2002-2009 15.887.482.719,21

14.325.000.000

GENEL TOPLAM 101 milyar 900 milyon Dollar

Tablo 2: Sézlesmelerin Yillara Gore Dagilimi

SEKTOR TOPLAM (ABD DOLARI)

Karayollari Projeleri 10.646.863.811,13

Harbor Projects 1.598.884.785,00

Customs Facility and

Customs Station Projects 359.688.021,66

Health Facility Projects 3.816.554.228,00

Diagram 3: Contracts’ Distribution by Sectors
(Source: Ministry of Development)

Liman Projeleri 1.598.884.785,00

Giimriik Tesisi ve 359.688.021,66

Giimriik Kapisi Projeleri

Saglik Tesisi Projeleri 3.816.554.228,00

Tablo 3: Sézlesmelerin Sektorlere Gére Dagilimi
(Kaynak: Kalkinma Bakanlig)
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2.2. Legal Basis

Applicability of the PPP models in the delivery of the
public services in Turkey depends on providing the es-
sential legal infrastructure. The current legal infrastruc-
ture in this context is considerably insufficient, compli-
cated and disorganized.

The last paragraph of the article 47 of the Constitution
of the Republic of Turkey (“Constitution”) states that:
“Those investments and services carried out by the State,
state economic enterprises and other public corporate bod-
ies, which could be performed by or delegated to persons
or corporate bodies through private law contracts shall
be determined by law.” According to this provision, the
government may execute the public services via the pri-
vate sector institution with the condition of an available
legal basis.

In line with the given provision of the Constitution, a le-
gal framework does not exist in the Turkish law. Howev-
er, the Ministry of Development, previously called State
Planning Organization, prepared a draftlaw in 2007. The
Public Procurement Agency also prepared a draft law in
20009. Both of these drafts are prepared for the develop-
ment of alegal framework. However these drafts are still
not on the parliament’s agenda. Apart from that, the laws
and disorganized regulations are still in force with their
current states. These regulations comprise the regula-
tory special provisions of rules and procedures related to
the implementation of the PPP models in different sec-
tors. Mentioned draft laws and current legal regulation
are explained below.

2.2.1. Legislative Drafting regarding Public Pri-
vate Partnership

Two different draft laws were prepared by the Ministry
of Development in 2007 and the Public Procurement
Agency in 2009 with the aim to create a legal basis for
PPP, efficient fulfillment of the delivery of the public ser-
vices by removal of the uncertainty that arises due to the
lack of alegal regulation.

2.2.1.1. Draft Law Prepared by the Ministry of De-
velopment

A draftlaw with the name “Draft Law on the Execution of
some Investments and Services within the Scope of the
Partnership Models between the Public Sector and the

2.2. Yasal Dayanaklar

PPP modellerinin Tiirkiye’de kamu hizmetleri sunu-
munda uygulanabilirligi gerekli hukuki altyapinin sag-
lanmig olmasina baghdir. Mevcut hukuki altyap: bu kap-
samda oldukca yetersiz, karigik ve daginiktur.

Tiirkiye Cumhuriyeti Anayasasimin (“Anayasa”) 47.
Maddesinin son fikrasinda yer alan “Devlet, kamu iktisa-
di tegebblisleri ve diger kamu tiizel kisileri tarafindan yti-
riitiilen yatirim ve hizmetlerden hangilerinin 6zel hukuk
sozlesmeleri ile gercek ve tiizel kisilere yaptirilabilecegi
veya devredilebilecegi kanunla belirlenir.” hitkmii uya-
rinca devlet kamu hizmetlerini 6zel sektér kuruluglar:
aracilif ile kanuni bir diizenlemenin saglanmig olmasi
koguluyla, yiiriitebilir.

Yer verilen Anayasa hiitkmii dogrultusunda Tiirk huku-
kunda cerceve bir kanun diizenlemesi mevcut degildir.
Ancak bu dogrultuda yasal bir cerceve getirilmesi icin
Kalkinma Bakanlig, eski adiyla Devlet Planlama Tegki-
lati, 2007’de ve Kamu Thale Kurumu ise 2009’da kanun
tasarilar1 hazirlamiglardir. Ne yazik ki bu tasarilar heniiz
meclisin giindemine dahi alinmamistir. Bunun haricin-
de, PPP modellerinin farkl sekttrlerde uygulanmasina
iligkin usul ve esaslar1 diizenleyici 6zel diizenlemeler
iceren kanunlar ile daginik diizenlemeler mevcut haliy-
le yiiriirliiktedir. Ilgili taslaklar ile meveut yasal mevzuat
asagida aciklanmigtir.

2.21. Kamu Ozel Ortakhigina iliskin Mevzuat
Calismalan

PPP icin bir yasal zemin olusturulmasi, yasal diizenleme
eksikliginden dogan belirsizligin kaldirilmasi ve bu saye-
de kamu hizmetlerinin daha verimli sekilde yerine geti-
rilmesi amaciyla 2007 yilinda Kalkinma Bakanligi, 2009
yilinda ise Kamu Thale Kurumu tarafindan iki farkl ka-
nun tasarisi taslagi hazirlanmigtir.

2.2.1.1. Kalkinma Bakanhg Tarafindan
Hazirlanan Kanun Tasarisi

Kalkinma Bakanlig1 tarafindan “Baz1 Yatirim ve Hizmet-
lerin Kamu Kesimi ile Ozel Sektér Igbirligi Modelleri
Cercevesinde Gergeklestirilmesine Iligkin Kanun Tasa-
ris1 Taslag1” adiyla 2007 yilinda bir kanun tasarisi taslagi
hazirlanmigtir. Bu taslak ile merkezi yonetim kapsamin-
daki kamu idareleri, sosyal giivenlik kurumlan, mahalli
idareler ve kamu iktisadi tesebbiisleri tarafindan yiiriitii-
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Private Sector” was prepared by the Ministry of Develop-
ment in 2007. Some investments and services executed
by the public administrations with the central adminis-
tration, social security institutions, local governments
and the public economic enterprises to be executed
through PPPs was aimed with this draft.

In this draft, it is stated that public institutions can es-
tablish a partnership with the private sector for imple-
mentation of a project and/or providing financial contri-
bution by the PPP model under the related regulations,
with the condition that private sector’s shares cannot be
more than 49%. Its realization is bound to the Higher
Planning Council’s consent.

The most important feature of this draft is that PPP mod-
els are not limited in respect to variation. Therefore, a
freedom of contract is provided into the framework pre-
sented to the related partnerships.

2.2.1.2. Draft Law Prepared by the Public Pro-
curement Authority

A draft law prepared in 2009 by the Public Procurement
Authority on “Public Procurement and Sectoral Pro-
curement and Concession Tenders” aims to determine
the rules and procedures on the concession tenders re-
garding the works subject to concession in public pro-
curement or sectoral procurements.

However, taking into consideration the great difference
between public procurement and PPPs, especially in
terms of their financial structure, it is tenable to say regu-
lating these two subjects in the same law was inappropri-
ate. For instance, specific subjects as in facility transfer,
guarantees and risks that take part in the process of con-
ducting PPPs cannot be encountered in a typical public
procurement. Thus, if the draft aims to set regulations
exclusively for the public private partnerships, a proper
regulation should be set in accordance with this.

2.2.2. Current Legislation

Asmentioned in the previous section, there is no enacted
regulation available although there are drafts related to
the legal frameworks on PPPs. However, enacted regu-
lations regarding the rules and procedures and gener-
ally oriented towards sectors regarding the realization of
PPPs are listed in the table below:

len baz1 yatirim ve hizmetlerin PPP modelleri gercekles-
tirilmesi amaclanmigtir.

Taslakta, PPP modeli ile projenin gerceklestirilmesi
ve/veya finansman katkis1 saglanmasi amaciyla tabi ol-
duklar1 mevzuatlar cercevesinde kamu kuruluslarinin
6zel sektor ile sermaye pay1 %49’u gecmemek kaydiyla
ortaklik kurabilecekleri belirtilmistir. Bunun gercekles-
tirilebilmesi ise Yiiksek Planlama Kurulu'nun onayimna
baglanmigtir.

Taslagin en 6nemli 6zelligi, PPP modellerinin cesit ba-
kimindan siirlandirilmamasidir. Bu sayede ilgili ortak-
liklara sunulan ¢erceve icerisinde bir s6zlesme serbestisi
saglanmis durumdadir.

2.2.1.2. Kamu ihale Kurumu Tarafindan
Hazirlanan Kanun Tasarisi

2009 yiinda Kamu Ihale Kurumuwnun hazirladigy
“Kamu Alimlar1 ve Sektorel Alimlar ile imtiyaz Thaleleri
Hakkinda Kanun Tasaris1 Taslagr” ile kamu alimlarinda
ve sektorel alimlarda imtiyaz usuliiniin uygulanmasinin
ongoriildiigiiislere iliskin imtiyaz ihalelerinde uygulana-
cak esas ve usullerin belirlenmesini amaclanmigtir.

Ancak kamu alimlar ile PPP’lerin bilhassa finansal yapi-
larimin oldukea farkh oldugu géz 6niinde tutulacak olur-
sabu iki konunun ayni kanuna konu edilmesinin yerinde
olmadig1 savunulabilir. Ornegin PPP’lerin yiiriitiilmesi
stirecinde tesis devri, garantiler ve riskler gibi tipik bir
kamu aliminda rastlanmayan spesifik konular yer al-
maktadir. Dolayisiyla s6z konusu taslagin miinhasiran
kamu 6zel ortakliklarina iligkin diizenlemeler getirmeyi
amacliyorsa, buna uygun bir diizenleme yapilmasi gerek-
lidir.

2.2.2. Mevcut Yasal Mevzuat

Bir 6nceki béliimde agiklandig) tizere, PPP’lere iligkin
cerceve diizenlemelere iliskin taslaklar olmasimma rag-
men, heniiz yasalasmis bir diizenleme bulunmamakta-
dir. Ancak PPP’lerin gerceklestirilmesine iligkin usul ve
esaslar1diizenleyen ve genellikle sektorlere yonelik yasa-
lagmis diizenlemeler asagidaki tablodaki gibidir:
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Diagram 4: Current Legislative Regulations

Tablo 4: Mevcut Yasal Diizenlemeler

MODEL

Build
Operate
Transfer

Build
Lease Transfer

Long Term Lease

MODEL

Yap
Islet
Devret

Yap Kirala
Devret

Uzun Dénem
Kiralama

FRAMEWORK

EXECUTION AREA

Law on Commissioning Institutions about Electricity Generation,
Conduction, Distribution and Trade other than Turkish Electricity
Administration

Law on Commissioning Institutions about Access Controlled Highway
Construction, Maintenance and Operation

Law on Having some Investments and Services as Build-Operate-
Transfer Model

Law on Building, Restoration and Getting Service with Public-Private
Sector Cooperation by Ministry of Health and Amending Some Law and
Decree Law Education Campuses

Decree Law Concerning the Organization and Duties of the Ministry of
National Education

Law on Privatization Implementations

UYGULAMA ALANI

Tiirkiye Elektrik Kurumu Disindaki Kuruluslarin Elektrik Uretimi, iletimi,
Dagitim ve Ticareti ile Gérevlendirilmesi Hakkinda Kanun

Karayollari Genel Miidiirligti Disindaki Kuruluslarin Erisme Kontrollii
Karayolu (Otoyol) Yapimi, Bakimi ve Isletilmesi ile Gorevlendirilmesi
Hakkinda Kanun

Bazi Yatirim ve Hizmetlerin Yap-islet-Devret Modeli Gercevesinde
Yaptiriimasi Hakkinda Kanun

Saglik Bakanliginca Kamu Ozel is Birligi Modeli ile Tesis Yaptirilmasi,
Yenilenmesi ve Hizmet Alinmasi ile Bazi Kanun ve Kanun Hitkmiinde
Kararnamelerde Degisiklik Yapiimasi Hakkinda Kanun Egitim Kampiisleri

Milli Egitim Bakanlginin Teskilat ve Gérevleri Hakkinda Kanun
Hiikmiinde Kararname

Ozellestirme Uygulamalari Hakkinda Kanun

SECTOR

Electricity,
Energy

Highways,
Infrastructure

Infrastructure

Health

Education

SEKTOR

Elektrik,
Enerji

Karayollari,
Altyapi

Altyapi

Saglik

Egitim
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2.3. PPP MODELS IN TURKEY

Although there is no legal framework regulating PPPs in
Turkey, since 1980, various PPP models are adapted into
public service projects considering international custom-
ary law.® Some of the models in force including their pri-
mary features are explained below:

2.3.1. Concession

Law on Concession about Public Interest numbered 576
and dated 10.06.1910 is the foundation of the concession
contracts. It mediates the transfer of the management
duty on the infrastructure and public services of the pub-
lic administration to the private sector institutions.

In its decision dated 29.04.1993 with merits no. 991/1,
decision no. 993/173, the 10th Chamber of the Council of
State indicates the distinctive feature of the concession
contracts as; “If the fulfillment of a duty with the character-
istics of a public service is transferred to a private enterprise
by an administrative contract, the public service to be con-
ducted by means of concession is in question; and the dis-
tinctive features of the concession contracts from others are
the fees of the services based on the tariff determined by law
to be collected during the concession and the transfer of the
service to be made for a long and specified period.”® Conces-
sion contracts are subject to review of the Council of State
and publiclaw.

2.3.2. Build - Operate - Transfer

Build - operate - transfer model is defined as a special fi-
nancing model in which the profits of the sales of the pro-
duced goods and provided services are used to cover the
costs of the investor.

According to the latest amendments, the built — operate
— transfer models which are subjected to the law num-
bered 3996 are also subject to private law provisions and
separated from those related to electricity production,
transmission, distribution and trade as per the law num-
bered 3096 and those related to road construction, main-
tenance and operation as per the law numbered 3465.

2.3.3. Build - Operate

Build - operate model is exclusively regulated by including
only the construction and operation of the power plants
and healthcare facilities owned by the investors. Hydro-

2.3. TURKIYE’DE PPP MODELLERI

Tiirkiye'de PPP’leri diizenleyen cerceve bir kanun ol-
mamasina ragmen, 1980’lerden beri, kamu hizmeti pro-
jelerine uluslararasi teamiilii dikkate alarak cesitli PPP
modelleri uyarlanmistir.® Asagida halihazirda yiiriirlitkte
olan bazi modellerin temel 6zellikleri sunulacaktir:

2.3.1. imtiyaz

Imtiyaz sézlesmelerinin temelini olusturan 576 sayil
10.06.1910 tarihli Menafii Umumiyeye Miiteallik Imti-
yazat Hakkinda Kanun, kamu idaresinin altyapi ve kamu
hizmetine iligkin igletme gorevinin, riski ile birlikte 6zel
sektor kuruluslarina aktarilabilmesine aracilik eder.

Danigtay 10. Dairesi, 29.4.1993 tarih, E.991/1-K 993/172
sayili kararinda, imtiyaz s6zlesmelerinin ayirt edici 6zel-
ligini; “kamu hizmeti niteligi tastyan bir gérevin yerine
getirilmesi, idari bir sézlesme ile 6zel girisimciye devredil-
misse, kamu hizmetinin imtiyaz usulii ile yiiriitiilmesi sz
konusu olup imtiyaz siiresince hizmetten bedelin yasa ile
saptanacak bir tarife lizerinden tahsil edilecek olmast ve
bu hizmet devrinin uzun ve belli bir devre i¢in yapilmast,
kamu hizmeti imtiyaz sézlesmelerini diger s6zlesmelerden
aywran ézelliklerdir.” seklinde ifade eder.’ Imtiyaz sézles-
meleri Danmistay incelemesine ve kamu hukukuna tabidir.

2.3.2. Yap - islet - Devret

Yap - islet - devret modeli, iiretilen iiriinlerin ve sunulan
hizmetlerin yatirimer tarafindan satilmas: karsiliginda
elde edilen karin, yatirim maliyetlerini karsilig1 olarak
yatirnmciya 6dendigi 6zel bir finansman modeli olarak
tanimlanmaktadir.

Son degisikliklere gére 3996 sayili kanuna tabi yap islet
devret modelleri, 3096 sayili kanun geregi elektrik iireti-
mi, iletimi, dagitimu ve ticaretine iligkin olanlar ile 3465
say1l1 kanun geregi otoyol yapimi, bakim ve igletilmesi-
ne iligkin olanlardan ayrilarak 6zel hukuk hiikiimlerine
tabidir.

2.3.3. Yap - islet

Yap - islet modeli, yatirnmcilara ait olan enerji liretim
tesisleriile saghk tesislerinin yalmizca ingasi ve isletilme-
sini kapsayacak sekilde inhisari sekilde diizenlenmis du-
rumdadir. Hidroelektrik santraller, jeotermal ve niikleer
santraller ile yenilenebilir enerji kaynaklariyla calisan
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electricity plants, geothermal plants, nuclear plants and
all other plants that operate on renewable energy sources
are out of the scope of this law. Contracts within the con-
text of this model are regulated by private law and local or
international arbitration can be chosen to settle disputes.

2.3.4. Build - Lease - Transfer

Build - lease- transfer model is put into practice through
the Health Services Fundamental Law and can only be
applied for projects concerning health services. The Min-
istry of Health applies build - lease - transfer model for
investors, which rents the health facilities after building
them on public properties. In these facilities all services
are fulfilled by the private sector except the health servic-
es. This model is subject to private law provisions.

2.3.5. Transfer of Operating Rights

In the transfer of operating rights model, administration
transfers its operating rights of the concerned public in-
stitution to a private sector institution, under certain con-
ditions and for a period of time.

2.4. Developments on Public Private Partnership
in Turkey

2.4.1. Public Private Partnership in Health Sector

The fundamentals of the PPP model in Turkish health
sector are based on the Health Services Fundamental Law
numbered 3559 (“Law numbered 3559”). In accord-
ance with the Law numbered 3559, upon the decision of
the Council of Ministers, health institutions belonging to
public institutions and organizations can be converted
into health enterprises with the possession of public en-
tity. In this way, the management in health sector is sepa-
rated from conducting health services.

The first regulation on conducting health services via PPP
isregulated under the additional article 7 of the Law num-
bered 3559. According to this; “By the decision of the High-
er Planning Council regarding the necessity of the health
facilities can have (...) a natural person or a legal entity de-
termined through a tender build on thereal property belong-
ing to itselfor the Treasury by in exchange for lease for a pe-
riod of time and price with the condition not to exceed forty
nine years.” Subject matter primary features of health
facilities are determined by the Ministry of Health and
predetermined bidders are determined through tender.

diger tiim santraller bu kanunun kapsami digindadir. Bu
model kapsamindaki s6zlesmeler, 6zel hukuk kurallar:
ile yonetilir ve uyusmazliklarin ¢éziimii i¢in ulusal ve
uluslararasi tahkime gidilebilir.

2.3.4. Yap-Kirala-Devret

Yap - kirala - devret modeli, Saglik Hizmetleri Temel
Kanunu ile uygulamaya girmis olup yalmzca saghk hiz-
metlerine iligkin olarak uygulanabilmektedir. Saglik
Bakanlig1 yatirimeilara, kamuya ait taginmazlar tizerin-
de saglik tesisleri inga etmelerine miiteakip s6z konusu
tesisleri kiralamak sureti ile yap kirala devret modelini
uygulamaktadir. Bu tesislerde saglhk hizmetleri harici
tiim hizmetler 6zel sektor tarafindan karsilanmaktadir.
Bu model 6zel hukuk hiikiimlerine tabidir.

2.3.5. isletme Haklarinin Devri

i§letme haklarmin devri modeli ile idare, ilgili kamu ku-
rulusunailigkin isletme haklarini belirli sartlar dahilinde
ve belirli bir siire i¢in 6zel sektér kurulusuna devretmek-
tedir.

2.4. Turkiye'de Kamu Ozel Sektor Ortakhigi ile
ilgili Gelismeler

2.4.1. Saglik Sektoriinde Kamu Ozel Ortaklig

Tiirkiye’de saglik sektoriinde PPP modelinin kokleri
3559 sayili Saghk Hizmetleri Temel Kanununa (“3559
saylli Kanun”) dayanir. 3559 sayili Kanun sayesinde
kamu kurum ve kuruluglarina ait saglik kuruluglar: Ba-
kanlar Kurulu karari ile kamu tiizelkisiligini haiz saglik
igletmesine doniistiiriilebilmektedir. Bu sayede saglik
sektoriinde isletmecilik saglik hizmetlerinin yiiriitiilme-
sinden ayrilabilmistir.

Saghk hizmetlerinin PPP ile yiiriitiilmesi yoniinde ilk
diizenleme 3559 sayili Kanun’a eklenen Ek 7. Maddedir.
Buna gore; “Yapilmasinin gerekli olduguna Yiiksek Plan-
lama Kurulu tarafindan karar verilen saglik tesislerti, (..)
kendisine veya Hazineye ait tasinmazlar iizerinde, ihale
ile belirlenecek gercek veya dzel hukuk tiizel kisilerine kirk
dokuz yili gecmemek sarttyla belirli stire ve bedel lizerin-
den kiralama karsiligt yaptirilabilir.” S6z konusu saglik
tesislerinin temel 6zellikleri Saglik Bakanlhig tarafindan
saptanacak ve istekliler ihale ile belirlenecektir.

Bu kapsamda 2006 yilinda Saglik Tesislerinin, Kiralama
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In this context, in 2006, Regulation on the Health Fa-
cilities to be Built in Exchange for Lease and to be Refur-
bished in Exchange for Operation of the Areas and Ser-
vices out of the Areas of the Medical Services of Facilities
(“Regulation”) was entered into force.

The Law numbered 6428 was entered into force in or-
der to obviate criticism on the additional article and the
mentioned Regulation provisions.'’ As per the Law num-
bered 6428, “Ministry of Health and its affiliated institu-
tions; (...) can have the contractor build facilities on the
Treasury’s private property in exchange for remuneration
regarding independent and continuous right of construc-
tion established in a contract fiee of charge in favor of the
contractor by the Ministry of Finance.”

Thus, besides the health facilities, the renovation opera-
tions of the facilities in use can be left to the private sector
in accordance with the rules determined by the Ministry
of Health, in exchange for the delivery of certain services
in the facilities and/or operation of commercial service
areas and/or the payment of its price.

Application Regulation on Building, Restoration and
Obtaining Service with Public-Private Sector Coopera-
tion by Ministry of Health which is cited in the law was
entered into force with the publication of the official
gazette dated 09.05.2014 numbered 28995. It especially
regulates tender procedures in detail.

The most conspicuous discussion on PPPs in the health-
care area is whether to include medical services which
are the core area of health services to PPPs.! As a result
of lack of an existing legislation on this subject, a seri-
ous freedom is given to administration on the transfer
of health services. Even though a medical service cannot
be transferred in PPP projects in practice, lack of a provi-
sion which limits this application is against the purpose
of health politics."

Karsilig1 Yaptirilmasi ile Tesislerdeki Tibbi Hizmet Alan-
lar1 Digindaki Hizmet ve Alanlarin Isletilmesi Kargihgin-
da Yenilenmesine dair Yonetmelik (“Yonetmelik”) de
yiirtirliige girmistir.

Ekmaddeilebahse konu Yonetmelik hitkiimlerine getiri-
len elestirilerin giderilmesi i¢cin 6428 sayili kanun yiiriir-
liige girmistir.’® 6428 Kanun uyarinca, “Sagltk Bakanligt
ve bagh kuruluglary; (..) Maliye Bakanliginca yiiklenici le-
hine bedelsiz olarak tesis edilecek bagimsiz ve stirekli nite-
likteki iist hakki s6zlesmesinde belirtilen sartlarla Hazine-
nin 6zel miilkiyetindeki tasinmazlar iizerinde, sozlesmede
belirlenecek bedel karsiliginda tesis yaptirabilir.”

Boylece, saglik tesislerinin yaninda, Saglik Bakanlig ta-
rafindan belirlenecek esaslar dogrultusunda kullanimda
bulunan tesislerin yenilenmesi isleri de tesislerdeki belli
hizmetlerin sunulmasi ve/veya ticari hizmet alanlarinin
isletilmesi ve/veya bedelinin 6denmesi kargiliginda 6zel
sektore yaptirilabilecektir.

6428 sayili kanunda atif yapilan Saglik Bakanliginca
Kamu Ozel i§ Birligi Modeli ile Tesis Yaptirilmasi, Ye-
nilenmesi ve Hizmet Alinmasina Dair Uygulama Yonet-
meligi 09.05.2014 tarihli ve 28995 numarali resmi gazete
ile yiiriirliige girmis olup 6zellikle ihale usullerine iligkin
ayrintili diizenlemeler icermektedir.

PPP’lerin saghk alaninda en dikkati ceken tartigmasi,
PPP’lere saglik hizmetinin cekirdek alani tibbi hizmetle-
rin dahil edilip edilmeyecegi sorunsalidir."! Bu sorunsala
iliskin mevcut bir yasal diizenleme bulunmamasi netice-
sinde, tibbi hizmetlerin devredilebilmesi hususundaida-
reye ciddi dlciide bir serbesti taninmigtir. Her ne kadar
uygulamada PPP projelerinde tibbi hizmet devredilmi-
yor olsa da, bu uygulamay1 sinirlayan bir hiikiim bulun-
mamasi saglik politikalarinin amacina aykiridir.2

Bir diger 6nemli konu, Tiirkiye’de saglik alanindaki PPP
modellerinde, hizmetlerin merkezi planlama ile kamusal

8 Canaz Yilmaz, I. (2009). The Models of Public Private
Sector Partnership in Turkey, p.1.

9 Council of State, 10. Chamber, 29.4.1993,
M.1991/1-D.1993/172. Council of State Magazine,
n0:88, p.463.

10 Erdem, E. (May 2013). Public Private Partnership

Model in Health Sector. August 24, 2015 Erdem- Ministry of Health, p. 24.

Erdem: http://www.erdem-erdem.com/articles/saglik-
sektorunde-kamu-ozel-isbirligi-modeli/.

T1Karasu, K. (2011). Public Private Partnership in the
Organizing of Health Services. Ankara University The
Journal of SBF, V: 66, No:3, 226-231.

12 (20083). Healthcare Transformation. Ankara:

13 Karasu, K. (2011). Public Private Partnership in the
Organizing of Health Services. Ankara University The
Journal of SBF, V: 66, No:3, 226-231.

14 Biiyiikcan, T., & Yelken, E. (2015). Schools
Migrating Abroad: Education Campuses. The Journal
of Education Science Community, V:13, I: 49, 17.
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Another important subject is that the PPP models in the
field of health in Turkey are based on traditional organi-
zation principles with uncertain limits that create liberty
in practice. It is required that an organization based on
general administration principles in which the services
are subject to centralized planning. In this way, the ser-
vices would be provided through public sources and civil
servants while the financing would be covered through
taxes, and the risks are covered in a pool. Unfortunately,
the current situation carries a great risk with the large-
scale buildings where the efficiency is uncertain.’®

2.4.2. Public Private Partnership in Education
Sector

A legal framework regarding the PPP formation in the
educational area is not available, though a much dis-
persed practice is followed by planning and conducting
certain projects in the educational area.

The most important project among these projects is the
‘education campuses’ project which came after negotia-
tions with an amendment in the article 16 of the National
Education Basic Law numbered 1739, in 2009. The fi-
nance model preferred for this project takes its infra-
structure from the build - lease - transfer model.

As per the article 23 of the Decree Law on Organization
and Duties of Ministry of National Education (“Decree
Law”) dated 25.08.2011 and numbered 652, education
and training facilities can be built by natural persons
or private law legal entities through a tender within the
context of preliminary project given by the Ministry and
the fundamental standards. It is built on government’s
property, in exchange for lease for a period of time and
price, with the condition that it should not to exceed for-
ty nine years. According to this regulation, in the educa-
tion campuses, where there are more than one education
institutions, to fulfill the common needs of these institu-
tions, a campus management will be established and the

rejime tabi olarak kamu personeli eliyle, finansmanin
vergi gelirlerinden karsilandig1 ve buna yonelik risklerin
bir havuzda toplandig: genel idare esaslarma dayali bir
orgiitlenme yerine geleneksel, sinirlari belirsiz bir uygu-
lama serbestisi yaratan bir 6rgiitlenmenin esas alinma-
sidir. Ne yazik ki bu durum verimliliginin belirsiz oldugu
biiytik 6l¢ekli yapilar ile biiyiik risk tagimaktadir.’®

2.4.2. Egitim Sektérinde Kamu Ozel Sektér
Ortakhg

Tiirkiye'de egitim alaninda PPP olusumlarim diizenle-
yen ¢erceve bir kanun mevcut degildir. Ancak egitim ala-
ninda belirli projelerin planlanip yiiriitiilmesi ile olduk-
ca daginik bir uygulama izlenmektedir.

Bu projelerin en 6nemlisi, 2009 yilinda 1739 sayili Milli
Egitim Temel Kanunu'nun 16. maddesinde yapilan bir
degisiklik ile giindeme gelen ‘egitim kampiisleri’ projesi-
dir. Bu proje icin tercih edilen finansman modeli, alt ya-
pisin1 yap kirala devret modelinden almaktadar.

Bu y6nde 25.08.2011 tarihli ve 652 sayili1 Milli Egitim Ba-
kanlhginin Tegkilat ve Gorevleri Hakkinda Kanun Hiik-
miinde Kararname’nin (“KHK”) 23. maddesine gore,
egitim-6gretim tesisleri, Bakanlik tarafindan verilecek
on proje ve belirlenecek temel standartlar cercevesinde,
devlete ait taginmazlar iizerinde, ihale ile belirlenecek
gercek veya ozel hukuk tiizel kigilerine, kirk dokuz yil
gecmemek sartiyla belirli siire ve bedel iizerinden kirala-
ma karsilig1 yaptirilabilmektedir. Bu diizenlemeye gore,
ayn1 alan icerisinde birden fazla egitim kurumunun yer
aldig1 egitim kampiislerinde, bunlarin ortak ihtiyacla-
rimn karsilanmasi icin kampiis yonetimi kurulacak ve
kampiis biinyesinde isletilecek ortak acik alan, kantin,
salon ve benzeri yerlerin igletiminden elde edilecek ge-
lirler kullanilacaktir.

Ayrica bu cercevede yapilacak is ve islemler, Kamu Iha-
le Kanunu'na degil yukarida belirtilen KHK’ya dayan-

8 Canaz Yilmaz, Isil. “Turkiye'de Kamu Ozel Sektor
Ortakhgi Modelleri", s.1,2009.

9 Danistay 10.D; 29.4.1993, E.1991/1-K 1993/172.
Danistay Dergisi, say1:88, s.463 vd.

10 Erdem, Erctiment. “Saglik Sektortinde Kamu
(zel isbirligi Modeli”, Mayis 2013. Agustos 24, 2015

tarihinde Erdem-Erdem: http://www.erdem-erdem. 2003.

com/articles/saglik-sektorunde-kamu-ozel-isbirligi-
modeli/ adresinden alindi.

11 Karasu, Koray. “Saglk Hizmetlerinin
Orgiitlenmesinde Kamu Ozel Ortakhigr”, s. 226, Ankara
Universitesi SBF Dergisi, Cilt 66, No:3, 2011.

12 Saglk Bakanhg. “Saglikta Dontistim”, s. 24, Ankara,

13 Karasu, Koray. “Saglik Hizmetlerinin
Orgiitlenmesinde Kamu Ozel Ortakligr”, s. 231, Ankara
Universitesi SBF Dergisi, Cilt 66, No:3, 2011

14 Biiyiikcan, Tufan; Yelken, Ejder. “Sehir Disina Goc
Eden Okullar: Egitim Kampiisleri”, s. 17, Egitim Bilim
Toplum Dergisi, Cilt:13, Say:: 49, 2015.
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revenue will be collected through managing common
open-air area, canteen, auditorium and related areas
within the campus.

Also, businesses and operations carried in this context
will not be subject to the Public Procurement Law, but
rather to the Regulation on the Education and Train-
ing Facilities to be Built in Exchange for Lease and to be
Refurbished in Exchange for Operation of the Areas and
Services out of the Areas of the Education and Training
Services of Facilities dated 27.08.2012 and numbered
2012/362 based on the abovementioned Decree Law.

Conclusively, the legal basis of the education campuses
project is a decree law and it constitutes a contradiction
with the article 47 of the Constitution which states that
the public investment and services to be transferred,
has to be regulated under a law and the article 123 of the
Constitution. However, the process taking the education
campuses project, within the context of abovementioned
regulations, has been officially endorsed with the archi-
tectural project competitions declared on 30.11.2012. In
this context, education campuses will be built by the pro-
ject contractor firms and leased for twenty years by the

dirilan, 27.08.2012 tarihli ve 2012/3682 sayili Egitim
Ogretim Tesislerinin Kiralama Kargiligi Yaptirilmast ile
Tesislerdeki Egitim Ogretim Hizmet Alanlar1 Digindaki
Hizmet ve Alanlarin isletilmesi Karsiliginda Yenilenme-
sine Dair Yonetmelik'e tabi olacaktur.

Goriildiigii lizere egitim kampiisleri projesinin yasal
dayanagimin bir kanun hiikmiinde kararname olusu,
Anayasa’nin 47. maddesi geregi kamu yatirim ve hizmet-
lerinin 6zel hukuk kisilerine devredebilmesinin ancak
kanunla diizenlenmesi kosuluyla miimkiin olduguna
iligkin hiikmii ile Anayasamin 123. maddesi uyarinca
idarenin kanuniligi ilkesine aykirilik olusturdugu belir-
tilmelidir. Ne var ki egitim kampiisleri projesine iligkin
siire¢, yukarda belirtilen diizenlemeler cercevesinde,
30.11.2012 tarihinde ilan edilen mimari proje yarigmalar1
ile resmen uygulamaya konmustur. Bu kapsamda egitim
kampiisleri, proje yiiklenicisi firmalar tarafindan insa
edilerek yirmi y1lligina Milli Egitim Bakanlig: tarafindan
kiraya verilecek ve bu siirenin sonunda kamuya devredi-
leceklerdir. Yiiklenici firmalar, kira siiresince kampiisiin
her tiirlii hizmet ve ihtiyacinin saglanmasinda ve egitim
ogretim hizmeti diginda kalan alanlarin isletilmesinde
imtiyaz sahibi olacaklardir. **
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Ministry of National Education. At the end of this period,
they will be transferred to public. During the lease peri-
od, the contractor firms will have concession on provid-
ing all kinds of services for the campus and the operation
of the areas outside of education and training.**

2.4.3. Treasury Guarantee

According to the Law on the Regulation of Public Financ-
ing and Debt Management numbered 4749, the treasury
can guarantee public administrations, which includes
the central government, social security institutions, state
economic enterprises, institutions whose more than fifty
percent of capital is owned by public. Also funds, public
banks, investment and development banks, metropolitan
municipalities, municipalities and their affiliated institu-
tions and other local government institutions are includ-
ed. This guarantee is provided only for the projects with-
in the scope of build - operate - transfer, build - operate,
transfer of operation right and similar financing models.

Rules and procedures related to these guarantees are
regulated under the Regulation on Assumption of In-
debtedness by the Secretariat of Treasury. According to
this regulation, in case an investment exceeds a ceratin
amount, treasury guarantee can be provided for the ex-
ternal loans supplied for the projects.

Treasury guarantee has an important role as an incen-
tive for the large scale public investment PPP models and
contributed greatly for the PPP models expand through-
out Turkey.

3. CONCLUSION

As a project finance model, PPPs are first used to pro-
vide financing needed for infrastructure investments of
countries. With the PPP models, the benefits of the pri-
vate sector is introduced with regard to its managements
skills, while the public sector can concentrate on public
planning and supervision activities. Despite the similari-
ties as to the goals and sectors where PPP models are op-
erating, the models and implementations of these PPPs
in each country shapes around the needs of both public
and private sectors around their idiocratical methods.

In this respect, PPP models have been introduced since
1910 in Turkey and they have been increasing ever since.
These models were classified by international organiza-
tions depending on different criteria, like discribution

2.4.3. Hazine Garantisi

4749 sayih Kamu Finansman ve Bor¢ Yonetiminin Dii-
zenlenmesi Hakkinda Kanun ile getirilen diizenlemeye
gore hazine, merkezi yonetim kapsamindaki kamu ida-
releri, sosyal giivenlik kurumlari, kamu iktisadi teseb-
biislerini, sermayesinin yiizde ellisinden fazlas1 kamuya
ait olan kuruluslari, fonlari, kamu bankalarini, yatirim ve
kalkinma bankalarini, biiyiliksehir belediyelerini, beledi-
yeleri ve bunlara bagh kuruluglar ile sair yerel yonetim
kuruluglarina gerceklestirecekleri yap-islet-devret, yap-
iglet, isletme hakki devri ve benzeri finansman modelleri
kapsamindaki projeler i¢in garanti verebilmektedir.

Bu garantilere iliskin usul ve esaslar Hazine Miistesarhig:
Tarafindan Gerceklestirilecek Bor¢ Ustlenimi Hakkinda
Yonetmelik’te diizenlenir. Buna gére bahse konu proje-
lere yapilacak yatirimlarin belirli bir tutarin {izerine ¢ik-
masi halinde projeler icin saglanan dig kredilere hazine
garantisi verilebilecektir.

Hazine garantisi, biiyiik 6lcekli kamu yatirimlarinda
PPP modellerine 6nemli bir tegvik niteli§ine haiz olup
Tiirkiye'de PPP modellerinin yayginlagsmasina biiyiik
katki saglamistir.

3.SONUC

Bir proje finansmani1 modeli olarak PPP’ler, ilk olarak
iilkelerin altyap1 yatirimlarinin kargilanmasinda ihtiyac
duyulan finansmani saglamak amaciyla kullanilmakta
iken, glinlimiizde 6zel sektoriin isletmecilik becerilerin-
den yararlanilan, kamunun ise planlama ve denetleme
faaliyetlerine odaklanmasina imkan taniyan bir sistem
sunmaktadir. Amac ve igbirligi saglanan sektorler ben-
zerlik gostermekle beraber PPP modelleri ve bu model-
lerinisleyisi her iilkede kamu ve 6zel sektoriin ihtiyaclar:
etrafinda kendine 6zgii yontemler ile sekillenmektedir.

Bu dogrultuda 1910°’dan bu yana Tiirkiye’de yayginlaga-
rak kullanmilan modeller, uluslararasi organizasyonlar ta-
rafindan cesitli kistaslarla ayristirilan PPP modellerine
benzer sermaye, risk ve igletim sorumlulugu dagilimlar:
ile imtiyaz, yap islet devret, yap islet, yap kirala devret ve
isletme haklarinin devri modellerini olusturmuglardir.
Bu yapilagmanin etrafinda saglik alaninda entegre saglik
kampiisleri ile egitim alaninda entegre egitim kampiisle-
ri ve benzeri pek cok PPP uygulamaya gecmistir. Ne var
ki yetersiz kanuni diizenlemeler ile sinirlari belirlenme-
mis ve kamuya acik olmayan planlama sistemleri ve da-
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of capital, risk and operation responsibility, concession,
build-operate-transfer, build-operate, build-lease-trans-
fer and transfer of operating rights models. Subsequently,
health campuses integrated into health field and educa-
tion campuses integrated into education field and related
many PPP models came into effect. However, unlimited
planning systems and their foundations which are close
to public and insufficient legal regulations cause large-
scale buildings with a skeptical productivity.

Inorder to combine political consolidation with econom-
ic consolidation, PPP models have enabled by the cooper-
ation of Turkish banks, professional legal experts, bank-
ers and officers. By informing the cooperating partners
on PPP, international know-how is brought to Turkey,
which triggered the expansion of PPP models in Turkey
and therefore the legal regulations especially in the fields
of health and education appears as inevitable. B
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