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ABSTRACT

Subject matter of our article is the independ-
ent membership of board of directors which
is within the scope of corporate governance
principles regulated under the appendix of
Communiqué on Corporate Governance (Se-
ries: Il, No: 171) dated 03.01.2014 and by Capital
Markets Board after the assignment under the
article 1529 of Turkish Commercial Code num-
bered 6102, in order to determine and observe
the corporate governance principles of public
companies. Independent membership of board
of directors is regulated in order for the corpo-
rations to carry on business at an international
level and to strengthen the structure of board
of members for sustaining a transparent, ac-
countable, fair and amenable manner of ad-
ministration; to protect the investor in a better
way; to strengthen the sense of credibility to
the capital market and the capital market in-
struments. In the corporate governance prin-
ciples, it is stated that the majority of board of
directors shall consist of non-executive mem-
bers and the non-executive members qualified
with independency and objectivity criteria shall
be chosen as independent board members.

OZET

Makalemizin konusunu, 6102 sayili Turk Tica-
ret Kanununun 1529. maddesinin halka acik
sirketlerde kurumsal yonetim ilkelerini belirle-
me ve denetleme yetkisini Sermaye Piyasasi
Kurulu'na vermesi akabinde Sermaye Piyasa-
st Kurulu'nun 03.01.2014 tarihli Seri: Il, No:1/1
Kurumsal Yonetim Tebligi'nin eki ile diizenledigi
kurumsal yonetim ilkeleri arasinda yer alan ba-
gmsiz yonetim kurulu Gyeligi olusturmaktadir.
Bagimsiz yonetim kurulu Gyeligi; ortakliklarin
uluslararasi diizeyde faaliyet gosterebilmeleri
amaclyla daha esit, seffaf, hesap verebilir, adil
ve sorumlu bir yonetim anlayisi strddrebilme-
leri icin yonetim kurulunun yapisini gliclendir-
mek, yatinmciyr daha iyi korumak; sermaye
piyasasina ve sermaye piyasas! araclarina
gliven algisini gliclendirmek amaciyla diizen-
lenmistir. Kurumsal yonetim ilkelerinde yone-
tim kurullarinin cogunlugunun icraci olmayan
Uyelerden olusmasi gerektigi ifade edilmis ve
icraci olmayan bu Uyeler arasindan bagimsizlik
ve tarafsiziik olcUtlerini haiz Cyelerin bagimsiz
yonetim kurulu Gyesi olarak bulunmasi zorun-
lulugu getirilmistir. Makalemizde, bagimsiz yo-
netim kurulu Gyelerinin nitelikleri, yetkileri ve
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In this article, qualifications, powers and ob-
ligations of independent board members are
demonstrated within the scope of Turkish
Commercial Code numbered 6102 and Capital
Market Law numbered 6362.

KEYWORDS: Independent Board Mem-
ber, Board of Directors, Non-Executive Board
Member, Corporate Governance Principles

1. INTRODUCTION

ORPORATE GOVERNANCE PRINCIPLES, WHICH AROSE
from the perception “Institutionalization and
good governance of the companies as the sub-
stantial actors of the economy is not only an
issue of the shareholders and managers, but
also a particular concern of the whole commu-

nity”, emerged as a system oriented to organize the allo-

cation of powers and liabilities within its various bodies,
for governing the corporations in a controlled manner.

Power of determination of corporate governance prin-
ciples and supervision of the implementation of these
principles in public joint stock companies is allotted to
Capital Markets Board (“Board”) according to the sub-
sequent article of Turkish Commercial Code No. 6102
(“TCC”).% Correspondingly, under the mentioned?® ar-
ticle of Capital Markets Law No. 6362 (“CML”), it is set
forth that the Board is entitled to determine the proce-
dure and essentials regarding the corporate governance
principles and independent membership of board of di-
rectors. Pursuant to this regulation, the Board has regu-
lated provisions of corporate governance principles such
as easing the utilization of share ownership rights and
company policy of the stakeholders.

The subject matter of independent membership of board
of directors, which is one of the most significant con-
cepts of corporate governance, is not directly regulated

sorumluluklari 6102 sayili Ttrk Ticaret Kanunu
ile 6362 sayill Sermaye Piyasasi Kanunu cer-
cevesinde ele alinmistir.

ANAHTAR KELiMELER: Bagmsiz Uye,
Yonetim Kurulu, lcrada Gorevli Olmayan Uye,
Kurumsal Yonetim llkeleri

1. GIRIS

KONOMININ BUYUK AKTORLERiI OLAN SIRKETLERIN

kurumsallagmasimin ve iyl yonetilmesinin sa-

dece pay sahiplerini ve patronlarin degil biitiin

halkiilgilendiren bir mesele oldugu anlayigiyla™

olusan kurumsal yénetim ilkeleri, ortakliklarin

kontrollii bir sekilde yonetilmesi amaciyla, de-
gisik organlar: arasindaki yetkilerin ve sorumluluklarin
dagiliminin diizenlenmesine y6nelik bir sistem olarak
ortaya cikmigtir.

6102 sayili Tiirk Ticaret Kanununun (“TTK”) ilgili
maddesinde, halka acik anonim girketlerde kurumsal
yonetim ilkelerini belirleme ve bu ilkelerin uygulan-
masini denetleme yetkisi Sermaye Piyasas1 Kuruluna
(“Kurul”) verilmigtir? TTK'daki bu diizenlemeye pa-
ralel olarak, 6362 sayili Sermaye Piyasas1 Kanununun
(“SPK”) ilgili®* maddesinde de kurumsal yonetim ilkeleri
ile bagimsiz yonetim kurulu tiyeliklerine iligkin usul ve
esaslarin Kurul tarafindan belirlenecegi 6ngoriilmiigtiir.
Bunaistinaden Kurul, 6rnegin; kurumsal yonetim ilkele-
rinden pay sahipligi haklarinin kullaniminin kolaylagti-
rilmasi ve menfaat sahiplerine iligkin sirket politikasina
dair hiikiimleri diizenlemistir.

TTK'da, kurumsal yonetim acisindan en 6nemli kav-
ramlardan biri olan bagimsiz yonetim kurulu iiyeligine
dogrudan yer verilmemigtir. Sermaye piyasasi mevzu-
atia tabi ortakliklar tarafindan uygulanacak kurumsal

1Ayse Odman Boztosun, Hukuksal Acidan Bagimsiz
Yonetim Kurulu Uyeligi, (Ankara: Seckin, 2013), 29.
2TCC, article 1529.

3 CML, article 17.

4 Communiqué on Corporate Governance (Series:
I, No:17.1) published in the Official Gazette dated
03.01.2014 and numbered 28871.

5 Odman Boztosun, Hukuksal Acidan Bagimsiz
Yonetim Kurulu Uyeligi, 46.
6 Appendix, article 4.2.5.
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within the scope of the TCC. In order to determine the
procedure and essentials of corporate governance prin-
ciples and related party transactions to be implemented
by the corporations which are subject to capital market
legislation, a Communiqué on Corporate Governance*
(“Communiqué”) has been published by the Board. In
order for corporations to carry on business at an interna-
tional level and to sustain transparent, accountable, fair
and amenable manner of administration, the Communi-
qué has regulated the structure of the board of directors.
Within the scope of these regulations, for the purpose of
strengthening the sense of credibility to the capital mar-
ket and the capital market instruments by protecting the
investor in a better way, independent membership of
board of directors has been drawn up.

Corporate Governance Principles of the Capital Markets
Board (“Appendix”), found in the Communiqué’s an-
nex, covers the corporate governance principles of the
public companies admitted to the trading on the stock
market and public companies admitted to the trading on
the national market, second national market and market
of institutional products.

However, not all provisions of the Appendix are manda-
tory. Mandatory provisions are adjudicated under article
5 of the Communiqué. On the other hand, other provi-
sions are regulated for enlightening and guiding the cor-
porate governance system. In this sense, certain regula-
tions regarding the independent membership of board
of directors, which is the subject matter of our article,
are mandatory whilst some of them are only qualified as
guidelines.

2. INDEPENDENT MEMBERS OF BOARD OF DI-
RECTORS IN TERMS OF CORPORATE GOVERN-
ANCE PRINCIPLES

There is a distinction between the executive and non-
executive board members of the companies which are
subject to the capital market legislation. As mentioned
under the article 4.3.2. of the Appendix, except being a

yonetim ilkeleri ve iligkili taraf islemlerine iligkin usul ve
esaslari belirlemek amaciyla Kurul tarafindan Kurumsal
Yonetim Tebligi* (“Teblig”) yayimlanmigtir. Teblig’de,
ortakliklarin uluslararasi diizeyde faaliyet gosterebilme-
leri ve seffaf, hesap verebilir, adil ve sorumlu bir yénetim
anlayis: siirdiirebilmeleri icin yénetim kurulunun yapisi
diizenlenmigtir. Bu diizenlemeler kapsaminda, yatirim-
ciy1 daha iyi koruyarak sermaye piyasasina ve sermaye
piyasasi araclarina giiven algisim giiclendirmek amaciyla
bagimsiz yénetim kurulu iiyeligi de kaleme alinmstir.

Teblig’in ekinde yer alan Sermaye Piyasas1 Kurulu Ku-
rumsal Yonetim ilkelerinde (“Ek”), paylari borsada
islem goren halka acik ortakliklar ile ulusal pazar, ikinci
ulusal pazar ve kurumsal {iriinler pazarinda islem géren
halka acik ortakliklarin kurumsal yénetim esaslarina yer
verilmigtir.

Ancak Ek’te diizenlenen hiikiimlerin tamami emredici
degildir. Uyulmasi zorunlu hiikiimler Teblig’in 5. mad-
desinde hitkme baglanmigtir. Diger hiikiimlerin ise, ku-
rumsal yonetim sistemine 151k tutmak ve kilavuzluk et-
mek gorevi bulunmaktadir. i§te, makalemizin konusunu
olusturan bagimsiz yonetim kurulu iiyeligine iligkin dii-
zenlemelerden bazilar1 zorunlu olmakla birlikte, bazilar:
ise yalnizca yol gosterici niteliktedir.

2. KURUMSAL YONETIM ILKELERi CERCEVESIN-
DE YONETIM KURULU UYELERI

Sermaye piyasasl mevzuatina tabi sirketler acisindan ic-
rac1 ve icra gorevi olmayan yonetim kurulu iiyeleri ayri-
mibulunmaktadir. EK’in 4.3.2. maddesinde de belirtildigi
lizere, icra gorevi olmayan yonetim kurulu tiiyeleri, tiye-
lik haricinde sirkette bagkaca herhangi bir idari gorevi
veya kendisine bagh icrai mahiyette faaliyet gésteren bir
birim bulunmayan ve sirketin giinliik is akisina ve olagan
faaliyetlerine miidahil olmayan iiyelerdir. Icraci yonetim
kurulu {iyeleri ise sirketin olagan faaliyetlerine miidahil
olan, sirketin giinliik karar alma ve isleyis sistemlerinde
gorev alan; adeta sirketin bir caligam gibi hareket eden
iiyelerdir.

1Ayse Odman Boztosun, Hukuksal Acidan Bagimsiz
Yonetim Kurulu Uyeligi, (Ankara: Seckin, 2013), 29.
2TTK, madde 1529.

3 SPK, madde 17.

4 03.01.2014 tarihli ve 28871 sayili Resmi Gazete'de
yayimlanan lI-17.1 sayil Kurumsal Yonetim Tebligi.

5 Odman Boztosun, Hukuksal Acidan Bagimsiz
Yonetim Kurulu Uyeligi, 46.
6 Ek, madde 4.2.5.

GSII179




-0>70

member of the board of directors, non-executive board
members do not have any administrative function; they
are not in charge of an executive type of unit, and they do
not get involved in company’s day-to-day workflow and
ordinary activities. On the other hand, executive board
members get involved in the ordinary activities of the
company, day-to-day decision making process and op-
eration systems; in fact, they act like as a worker of the
company.

The principle of differentiation between the inquirer
and the respondent person/authority on corporate mat-
ters lies beneath the ground of the corporate governance
principles.® Despite the fact that it is not within the scope
of the mandatory provisions, it is indicated under the re-
lated article of the Appendix that separating the powers
of chairman of the board of directors and chief executive
officer/general manager categorically and expressing
this separation in the article of association in writing is
substantial.®

o 3

Kurumsal yonetim ilkelerinin temelinde sirket isleriyle
ilgili hesap soran ve hesap veren kisinin/merciinin fark-
hilagmasi ilkesi yatar.® Zira her ne kadar uyulmasi zorun-
lu hiikiimler arasinda yer almasa da, Ek’in ilgili madde-
sinde, yonetim kurulu bagkam ile icra bagkani/genel
miidiiriin yetkilerinin net bir bicimde ayrigtirilmasi ve
bu ayrimin yazili olarak esas s6zlesmede ifade edilmesi-
nin temel oldugu kaleme alimmugtir.¢

Hiikmiin devaminda ise sirkette hi¢ kimsenin tek bagina
sinirsiz karar verme yetkisi ile donatilmamasi gerektigi
vurgulanmistir. Yonetim kurulu bagkani ve icra bagkani/
genel miidiiriin aym kisi olmasina karar verilmesi duru-
munda, durumun gerekgesiyle birlikte Kamuyu Aydin-
latma Platformu'nda (“KAP”) aciklanmasi zorunlulugu
getirilmistir.’

Diger bir deyisle, sirketteki operasyonel faaliyetleri ve
giinliik is akisim yliriiten icracilarla, bu kisileri denet-
leme ve gozetleme gorevi olan yonetim kuruluna ayni
kisinin bagkanlik etmesi ve giiciin tek bir kisinin elinde
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As it is emphasized under the following part of the provi-
sion, no one should be furnished with an unlimited deci-
sion-making authority in the company. In the event of a
given decision for the chairman of the board and chief ex-
ecutive officer/general manager to be the same person, it
is an imposed obligation to notify the Public Disclosure
Platform (“PDP”) regarding the situation along with its
reasons.”

In other words, it is compulsory to explain the reasons
of assigning the same person as the chairman of both the
executives carrying out operational activities as well as
the day-to-day workflow in the company and the board of
directors having the duty of supervision and observation
of the executives; and also unification of the powers in
the hands of one person, in detail. General manager and
deputy general manager of financial services, who rank
as senior managers of the company, can be given as an ex-
ample of the executive board members. Considering the
fact that senior managers of the company should report
to the board of directors, when the chairman of the board

toplanmasinin nedenlerinin detayli olarak aciklanmasi
gerektigi belirtilmistir. icraci yonetim kurulu iiyelerine
ornek olarak, sirketin {ist diizey yoneticileri arasinda yer
alan genel miidiir ve mali islerden sorumlu genel miidiir
yardimecisi verilebilir. Sirketin iist diizey yoneticilerinin
hesap verecegi merciinin yonetim kurulu oldugu goz
oniine alindiginda, ydnetim kurulu bagkani ile sirket yo6-
neticilerinin bagindaki icra bagkani/genel miidiiriin ayni
kisi olmasi halinde, bu durum sirket icerisindeki gii¢ da-
g1lim1 dengesinin olugmasim ve etkili bir gézetimin ger-
ceklestirilebilmesini engelleyecektir.

3. BAGIMSIZ YONETIM KURULU UYELIGI KAV-
RAMI VE ARANAN NITELIKLER

Sermaye piyasas1 mevzuatina tabi sirketler acisindan,
yonetim kurulu iiyesi sayisinin, yonetim kurulu tiyele-
rinin verimli, hizli ve etkin bir sekilde ¢alisabilmelerine
imkan saglayacak sekilde, en az bes olarak belirlenmesi
ve bu tiyelerin cogunlugunun, icrada gorevli olmayan
iiyelerden olugmasi gerekmektedir.
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of directors and the chief executive officer/general direc-
tor who is the head of the directors of the company is the
same person, this situation might obstruct the formation
of balance of power distribution in the company and re-
sult in an inefficient supervision.

3. CONCEPT OF INDEPENDENT MEMBERSHIP
OF BOARD OF DIRECTORS AND THE REQUIRED
QUALIFICATIONS

For the companies subject to the capital market legisla-
tion, five board members should at least be determined
in order to enable them to work in an efficient, produc-
tive and prompt way; and the majority of the board mem-
bers should consist of non-executives members only.

Independent members, having the ability to maintain
their independency whilst carrying on duties, should
take place within non-executive board members. Num-
ber of the independent members within the board of di-
rectors should be not less than 1/3 of the total number of

Icrada gorevli olmayan yonetim kurulu iiyeleri icerisin-
de, gorevlerini bagimsizliklarin1 koruyabilecek oSlciide
yapabilme yetenegine sahip bagimsiz iiyelerin bulun-
masi zorunludur. Yonetim kurulu icerisindeki bagimsiz
iiye says1, toplam iiye sayisinin {icte birinden az ve her
durumda ikiden az olamayacaktir.

Bu sekilde, icrada gorevli olmayan iiyeler arasinda da bir
ayrima gidilmis, her icrada gorevli olmayan iiyenin ba-
gimsiz nitelikte sayllamayacagi, bunun i¢in ayr1 kriterler
gerektigi ifade edilmigtir.

Icrada gorevli olmayan yonetim kurulu iiyelerinin ba-
gimsiz {iye olarak nitelendirilebilmeleri i¢in Ek’in 4.3.6.
maddesinde yer alan kriterleri saglamalar1 gerekmekte-
dir. Bu kriterler agagidaki sekildedir:

a) Sirket, sirketin yonetim kontrolii ya da 6nemli derecede
etki sahibi oldugu ortakliklar ile sirketin yonetim kontro-
ltinti elinde bulunduran veya sirkette 6nemli derecede etki
sahibi olan ortaklar ve bu ortaklarin yénetim kontroliine
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the board members and less than two under any circum-
stances.

Thereby, a distinction between the non-executive mem-
bers has been made by stating that certain criteria are
required for the independent members; implying all
non-executive members may not be qualified as an inde-
pendent member.

In order to be qualified as an independent member
among the non-executive members of the board of direc-
tors, the criteria listed under the article 4.3.6 of the Ap-
pendix should be complied with. The mentioned criteria
are as follows:

a) Not to have a relationship in terms of employment at
an administrative level to take upon significant duty and
responsibilities within the last five years, not to own more
than 5% of the capital or voting rights or privileged shares
either jointly or solely or not to have established a signifi-
cant commercial relation between the corporation, compa-

sahip oldugu tiizel kisiler ile kendisi, esi ve ikinci derece-

ye kadar kan ve sthri hisumlart arasinda; son beg yil icinde
onemli gérev ve sorumluluklar iistlenecek yénetici pozis-
yonunda istthdam iligkisinin bulunmamast, sermaye veya
oy haklarinin veya imtiyazli paylarin %5 inden fazlasina
birlikte veya tek basina sahip olunmamast ya da 6nemli ni-
telikte ticarti iligkinin kurulmamais olmast.

b) Son bes yil icerisinde, basta sirketin denetimi (vergi de-
netimi, kanuni denetim, i¢ denetim de ddhil), derecelendi-
rilmest ve danismanligi olmak tizere, yapilan anlagsmalar
cercevesinde sirketin 6nemli 6l¢iide hizmet veya iiriin satin
aldigi veya sattigu sirketlerde, hizmet veya tiriin satin alin-
digi veya satildigi dénemlerde, ortak (%5 ve iizert), 6nemli
gorev ve sorumluluklar listlenecek yonetici pozisyonunda
calisan veya yénetim kurulu tiyesi olmamast.

¢) Bagimsiz yonetim kurulu iiyesi olmasi sebebiyle listlene-
cedi gorevlert geregi gibi yerine getirecek mesleki egitim,
bilgi ve tecriibeye sahip olmast.
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nies on which the corporation hold control of management
or significant effect and shareholders who hold control of
management of the corporation or have significant effect
in the corporation and legal entities on which these share-
holders hold control of management and himself/ herself,
his/her spouse and his/her relatives by blood or marriage
up to second degree,

b) Not to have been a shareholder (5% and more), an em-
ployee at an administrative level to take upon significant
duty and responsibilities or member of board of directors
within the last five years in companies that the corporation
purchasesorsellsgoodsor service at asignificant level with-
in the framework of the contracts executed, especially on
audit (including tax audit, statutory audit, internal audit),
rating and consulting of the corporation, at the time period
when the corporation purchases or sells services or goods.

¢) To have professional education, knowledge and experi-
ence in order to duly fulfill the duties assigned for being an
independent board member.

d) Bagl olduklart mevzuata uygun olmast sartiyla, iini-
versite ogretim tiyeligi haric, iiye olarak secildikten sonra
kamu kurum ve kuruluglarinda tam zamanli calismryor
olmast.

e) 31/12/1960 tarihli ve 193 sayili Gelir Vergisi Kanunu’na
gore Ttirkiye'de yerlesmis sayilmast.

) Sirket faaliyetlerine olumlu katkilarda bulunabilecek,
sirket ile pay sahipleri arasindaki ¢ikar ¢catismalarinda ta-
rafsizligun koruyabilecek, menfaat sahiplerinin haklarin
dikkate alarak ozgiirce karar verebilecek giiclii etik stan-
dartlara, mesleki itibara ve tecriibeye sahip olmast.

q) Sirket faaliyetlerinin igleyisini takip edebilecek ve iist-
lendigi gorevlerin gereklerini tam olarak yerine getirebile-
cek olciide sirket islerine zaman ayirabiliyor olmast.

h) Sirketin yénetim kurulunda son on yil icerisinde alti yil-
dan fazla yénetim kurulu iiyeligi yapmamis olmast.
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d) Not to be a full time employee at public authorities and
institutions after being elected as the member of board,
except being an academic member at university provided
that is in compliance with the relevant legislation.

e) To be residing in Turkey in accordance with the Income
TaxLaw (I.T.L) dated 31 December1960 andnumbered193.

f) To be capable to contribute positively to the operations of

the corporation, to maintain his/her objectivity in conflicts
of interests between the corporation and the shareholders,
to have strong ethical standards, professional reputation
and experience to freely take decisions by considering the
rights of the stakeholders.

) To be able to allocate time for the corporation’s business
in order to follow up the activities of the corporation and
duly fulfill the allocated duties.

h) Not to have conducted membership of board of directors
more than a term of sixyears in the last ten years.

) Aymi kisinin, sirketin veya sirketin yonetim kontroliinii

elinde bulunduran ortaklarin yénetim kontroliine sahip
oldugu sirketlerin iicten fazlasinda ve toplamda borsada
islem goren sirketlerin besten fazlasinda bagimsiz yone-
tim kurulu tiyesi olarak gorev almiyor olmast.

J) Yonetim kurulu tiyesi olarak segilen tiizel kisi adina tes-
cilveilan edilmemis olmast.

Belirtmek gerekir ki, bagimsiz iiyenin Tiirkiye’de yerles-
mig sayillmasina iligkin kriteri bagimsiz tiyelerden en az
yarisinin saglamasi yeterlidir. Bagimsiz {iyelerinin taraf-
s1z kalabilmeleri ve aldiklar: kararlarda 6zgiirce hareket
edebilmeleri gerekmektedir. Bu sebeple, bagimsiz iiye-
lerin yukarida belirtilen kriterlerin tamamini tasimasi
ve ayn1 zamanda ekonomik olarak da bagimsiz olmalari
gerekmektedir.

Ek’te, bagimsiz yonetim kurulu iiyelerinin ticretlendi-
rilmesinde kar payi, pay opsiyonlar: veya sirketin per-
formansina dayali 6deme planlar1 kullanilamayacagina
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1) Same person shall not be the independent member of the
board of directors in more than three of the corporations
as such; in the corporation or in a company which the con-
trolling shareholders of the corporation hold the control of
management and in more than five corporations in total
which are admitted to the trading on the stock market.

J) Not to be registered and announced as a board member
representing a legal entity.

It must be pointed out that, at least half of the independ-
ent members are sufficient to provide the criteriaregard-
ing the settling of the independent member in Turkey.
Independent members are required to remain impartial
and make decisions without prejudice. Therefore, it is re-
quired for theindependent membersboth to meet the cri-
teriaindicated above and also be independent financially.

In the Appendix, there is a provision regarding the pro-
hibition of the use of dividend, stock options or payment
optionsrelying on corporation’s performance as to remu-
neration of independent members of board of directors.?
Independent member should not depend on the income
gained from the board of directors. Otherwise, independ-
ent member’s approval of all kinds of matter may come
into question and in this case, it will not be possible to
achieve the goals indicated in the Communiqué.

4. POWERS OF THE INDEPENDENT MEMBERS OF
BOARD OF DIRECTORS

In the board of directors, which is authorized to make
decisions on any matter within the scope of the compa-
ny’s administration and representation and apart from
general assembly’s authority, independent members
are qualified with important powers compared to other
members of the board of directors.’

iliskin hiikiim bulunmaktadir.® Bagimsiz iiye, yonetim
kurulundan elde edecegi gelire bagimli olmamalidir. Aksi
takdirde bagimsiz iiyenin her tiirlii hususu onaylamasi
s6z konusu olabilecektir ve bu durumda Teblig’de belirti-
len amaclara ulagilmas1 miimkiin olmayacaktir.

4. BAGIMSIZ YONETIM KURULU UYELERININ
YETKILERI

Sirketin y6netim ve temsiliyle ilgili ve genel kurulun yet-
kisi disinda kalan her konuda karar almaya yetkili olan
yonetim kurulunda, bagimsiz iiyeler diger yonetim kuru-
lu tiyelerine oranla 6nemli yetkilerle donatilmiglardir.’

4.1 Sirketin Mali Durumunu Ftkileyen islemlerde
Yénetim Kurulu Kararlarinin lerasini Onleyebilme

Ek’in ilgili maddesinde belirtildigi {izere, sirketlerin ce-
sitli islemlerinde, ilgili islemlere iligkin y6netim kurulu
kararmin icra edilebilmesi i¢cin bagimsiz iiyelerin co-
gunlugunun onayimn bulunmas: gerekir. Buna iligkin
olarak, belirtilen durumlardan ilki, sirketlerin varhk ve
hizmet alimi ve satig1 benzeri iglemler ile yiikiimliiliik
transferi islemlerinde, islem tutarimin kamuya aciklanan
son finansal tablolara gore varlik toplamina veya kamuya
aciklanan son yillik finansal tablolara gére olugan hasilat
tutarina ya da yonetim kurulu karar tarihinden 6nceki
alt1 aylik giinliik diizeltilmis agirhikh ortalama fiyatlarin
aritmetik ortalamasi baz alinarak hesaplanacak sirket
degerine olan oraninin, %10°dan fazla bir orana ulagma-
sidir. Belirtilen ikinci durum ise girketlerin herhangi bir
faaliyetinin durdurulmasi halidir.!® Buna ek olarak ilgili
maddenin devaminda, bagimsiz iiyelerin ¢cogunlugunun
islemi onaylamamasi halinde, durumun KAP’ta duyu-
rulacagi ve islemin genel kurul onayina sunulacag ifade
etmistir.

4.2_iliskili Taraflarla Gerceklestirilecek Islemle-
rin Icrasii Onleyebilme

Teblig’in 9. maddesinde, ortakliklarin ve bagh ortaklikla-
rin iligkili taraflarla gerceklestirecekleri varlik ve hizmet

7 Appendix, article 4.2.6.

8 Appendix, article 4.6.3.

9TCC, article 374.

10 Appendix, article 1.3.9.

13 Appendix, article 4.5.1.
14 Appendix, article 4.5.3.

11 Communiqué, article 10/2.
12 Communiqué, article 12/3.

15 Odman Boztosun, Hukuksal Acidan Bagimsiz
Yonetim Kurulu Uyeligi, 159.
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4.1 Preventing the Execution of Board of Direc-
tors’ Resolution on Operations Effecting Com-
pany’s Financial Position

As stated under the related provision of the Appendix,
on various transactions of the companies, approval of
the majority of the independent board members shall be
required in order to execute the board of directors’ reso-
lution in relation to such transaction. In relation to this,
first of the indicated cases is that in transactions i.e. as-
set and service purchase and sale and obligation transfer
transactions, the rate of the transaction amount compar-
ing to the total asset amount as per the latest financial
statements disclosed to public or to the revenue amount
as per the latest annual financial statements disclosed
to public or to the value of the corporation to be calcu-
lated on the basis of the arithmetic average of the daily
corrected weighted average prices of the six-month term
prior to the board of directors’ resolution date, exceeds
10%. Second case indicated in the Appendix is the cessa-
tion of any activity of the companies.”® In addition to this,
following the related article, it is stated that in case that
the majority of the independent board members do not
approve the transaction, this situation shall be disclosed
at PDP and such transaction shall be submitted to the ap-
proval of the general assembly.

4.2 Preventing the Execution of Transactions

Under article 9 of the Communiqué, it is stated that in-
dependent board members shall be required to take part
in the resolution of board of directors, regarding transac-
tions in the following situation: if the rate of the transac-
tion values more than 10% approved by the majority of
the independent board members and is more than the
combined value of the companies as calculated above.
In case the majority of the independent board members
do not approve such transaction, this situation shall be
disclosed at PDP in a manner including a satisfactory ex-
planation and the transaction shall be submitted for the
approval to the general assembly.

alim ve satig1 benzeri iglemleri ile yiikiimliiliik transfer-
leri islemlerinde, islem tutarinin, yukarida belirtilen ge-
kilde hesaplanan sirket degerine olan oraninin %10°’dan
fazla bir orana ulagilacaginin éngoriilmesi durumunda,
isleme iligkin yonetim kurulu kararmnda bagimsiz {iyele-
rin cogunlugunun onayl aranmigtir. Bagimsiz iiyelerin
cogunlugunun s6z konusu islemi onaylamamasi halinde,
durum yeterli bilgiyi icerecek sekilde KAP’ta aciklanip
genel kurul onayina sunulacaktir.

4.3 Yaygin ve Siireklilik Arz Eden islemler

Teblig’in ilgili maddesinde belirtilen durumun gercekles-
mesi halinde, yonetim kurulu kararina ilaveten hazirla-
nacak kargilastirma raporu KAP’ta yayimlanacaktir." Bu
durum, ortakliklar ve bagh ortakhklar ile iligkili tarafla-
1 arasindaki yaygin ve siireklilik arz eden iglemlerin bir
hesap dénemi icerisindeki tutarinin alig islemlerinde ka-
muya actklanan son yillik finansal tablolara gére olusan
satiglarin maliyetine olan oraninin ve satig islemlerimde
kamuya aciklanan son yillik finansal tablolara gére olu-
san hasilat tutarina olan oraninin %10’dan fazla bir ora-
na ulagacaginin 6ngoriilmesi halidir. Bagimsiz iiyelerin
cogunlugunun onaylamamasi halinde ise muhalefet ge-
rekcesinin KAP’ta aciklanacag belirtilmistir. S6z konusu
isleme bagimsiz iiyelerin onay vermemesi durumundais-
lemin icrasinin engellemeyeceginin belirtilmesi gerekir.

4.4 Teminat, Rehin, ipotek ve Kefalet Verilmesi

Ortakliklarin olagan ticari faaliyetlerini yiiriitmele-
ri amaciyla diger ficiincii kisiler lehine teminat, rehin,
ipotek ve kefalet vermelerine iliskin y6netim kurulu ka-
rarlarinda bagimsiz iiyelerin cogunlugunun onay aran-
maktadir.”> Bagimsiz iiyelerin cogunlugunun s6z konusu
islemleri onaylamamasi halinde, muhalefet gerekcesinin
KAP’ta aciklanmasi zorunlu kihnmugtir.

4.5 Komite Uyeligi

Yonetim kurulu biinyesinde “Denetimden Sorumlu
Komite”, “Riskin Erken Saptanmasi Komitesi”, “Ku-

7Ek, madde 4.2.6.
8 Ek, madde 4.6.3.
9TTK, madde 374.
10 Ek, madde 1.3.9.

11 Teblig, madde 10/2.
12 Teblig, madde 12/3.
13 Ek, madde 4.5.1.
14 Ek, madde 4.5.3.

15 Odman Boztosun, Hukuksal Acidan Bagimsiz
Yonetim Kurulu Uyeligi,159.
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4.3 Common and Continuous Transactions

In the event the situation indicated under Communi-
qué’s related article occurs, a comparison report shall
be prepared and disclosed at PDP in addition to board of
directors’ resolution.” This situation is where it has been
foreseen that the rate of the amount of common and
continuous transactions between the corporations and
subsidiaries thereof with their related parties within an
account period, compared to i) for purchases, the cost of
sales in the latest annual financial statements disclosed
to public, ii) for sales, the revenues in the latest annual
financial statements disclosed to public, exceeds 10%. It
is indicated that in case the majority of the independent
board members do not approve such transactions, the
ground for opposition shall be disclosed at the PDP. It
must be pointed out that, in case the independent mem-
bers do not approve such transaction, it shall not prevent
the execution of the transaction.

4.4 Granting Collateral, Pledge, Mortgage and
Surety

Approval of the majority of the independent board mem-
bers is required in the resolutions of board of directors
as to granting collateral, pledge, mortgage and surety in
favor of third parties for the purpose of conducting cor-
porations’ ordinary commercial activities.”? In the event
that the majority of the independent board members do
not approve such transactions, obligation to disclose the
ground for opposition at the PDP has been imposed.

4.5 Committee Membership

Itis obligatory to form “Audit Committee”, “Early Detec-
tion of Risk Committee”, “Corporate Governance Com-
mittee”, “Nomination Committee” and “Remuneration
Committee” within the scope of the board of directors.
It is indicated under the related article of the Appendix
that, committees shall be composed of at least two mem-

rumsal Yonetim Komitesi”, “Aday Gosterme Komitesi”
ve “Ucret Komitesi” olusturulmasi zorunlulugu bulun-
maktadir.”® Ek’in ilgili maddesinde, komitelerin en az iki
iiyeden olusmasi gerektigi, iki iiyeden olusmasi halinde
her ikisinin, ikiden fazla iiyesinin bulunmasi halinde ise
iiyelerin ¢cogunlugunun icrada gorevli olmayan yénetim
kurulu tiiyelerinden olusmasinin zorunlu oldugu ifade
edilmistir.* Her durumda komite bagkanlar1 bagimsiz
yonetim kurulu iiyeleri arasindan secilecektir. Denetim-
den sorumlu komite tiyelerinin ise tamaminin bagimsiz
yonetim kurulu iiyesi niteliginde olmasi gerektigi belir-
tilmistir.

5. BAGIMSIZ YONETIM KURULU UYELERININ
SORUMLULUKLARI

TTK’da, sorumluluk acisindan yénetim kurulu iiyeleri-
nin nitelikleri, uzmanlik alanlar1 veya icrada gorevli olup
olmamalari itibariyla herhangi bir ayrim gozetilmemis-
tir.”* Bagimsiz yonetim kurulu iiyelerinin sorumluluguna
dair SPK ya da Teblig’de herhangi bir 6zel hiikiim bulun-
mamaktadir.

Dolayisiyla bagimsiz iiyeler de diger yonetim kurulu iiye-
leri gibi yonetim kurulu iiyesi olmanin hukuki ve cezai
sorumlulugunu {izerlerinde tasimaktadirlar; yoénetim
kurulu {iyelerinin sorumlulugunu diizenleyen hiikiim-
ler, bagimsiz yonetim kurulu iiyeleri i¢cin de uygulanabi-
lecektir. Yonetim kurulu iiyelerinin hukuki ve cezai so-
rumluluguna iliskin TTK’da genel hiikiimler, SPK'da ise
6zel hitkiimler bulunmaktadir.

Bagimsiz iiyelerin icrai yetkileri bulunmadigindan, so-
rumluluklarinin kaynag, sirkete iligkin operasyonel
faaliyetler degil, yalmizca TTKnin ve ilgili mevzuatin
kendilerine yiikledigi yonetim ve gozetim gorevlerinin
hukuka uygun sekilde yerine getirilmemesi olabilecektir.
Ozellikle sirketin mali durumunu etkileyen iglemlere,
iligkili taraf islemlerine ve {iciincii kisiler lehine kiilfet
altina girilmesine yonelik iglemlere iligkin olarak sirke-

16 TCC, article 553.

17 Reha Poroy, Unal Tekinalp ve Ersin Camoglu,
Ortakliklar Hukuku 1,

(Istanbul: Vedat Kitapcilk 2014), 388.

18 Poroy, Tekinalp ve Camoglu,

Ortakliklar Hukuku 1, 388.

20TCC, article 369.

Levha, 2011), 221.

19 Oruc Hami Sener, Teorik ve Uygulamali Ortakliklar
Hukuku, (Ankara: Seckin, 2012), 404.

21 Abuzer Kendigelen, Turk Ticaret Kanunu,
Degisiklikler, Yenilikler ve llk Tespitler, (Istanbul: Oniki

22 Unal Tekinalp, Sermaye Ortakliklarinin Yeni
Hukuku, (istanbul: Vedat Kitapcilik, 2015), 279,
23 TCC, article 369 justification.

24 Tekinalp, Sermaye Ortakliklarinin

Yeni Hukuku, 280.
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bers, in case it compromises both two members and in
case there are more than two members, the majority of
them shall be comprised of non-executive members of
the board of directors.” In any case, the chairman of each
committee shall be elected from among the independent
members of the board of directors. It is indicated that all
members of the audit committee must be comprised of
the independent members of board of directors.

5. THE LIABILITY OF INDEPENDENT MEMBERS
OF BOARD OF DIRECTORS

In TCC, there is no distinction in terms of liability of the
board members with regards to their qualifications, ar-
eas of expertise or being an executive member.”* There is
no specific provision in CML or Communiqué with re-
gard to the liability of independent board members.

Accordingly, independent members are subject to the
same legal and criminal liability as other board mem-
bers. The provisions regulating the liability of the board
members are also applicable for the independent board
members. There are general provisions in TCC whilst
there are special provisions in CML regulating the legal
and criminal liability of the board members.

Since the independent members do not have executive
powers, source of their liability shall not be the opera-
tional activities of the company. Nonetheless, only the
non-fulfillment of management and observance duties,
in an unlawful manner which are regulated under TCC
andrelated legislation. In the event that the independent
board members cause damage to the company, particu-
larly with regard to the transactions affecting the finan-
cial status of the company, related party transactions and
third party beneficiary transactions; their liability may
come into question. Protection of investors of the public
companies admitted to the trading on the stock market is
the main purpose of this.

tin zarara ugramasina sebebiyet veren bagimsiz yonetim
kurulu tiyelerinin sorumlulugu dogabilecektir. Bunun
sebebi, borsa sirketlerinde yatirnmcinin korunmasinin
amaclanmig olmasidir.

Tarafsiz olarak oy kullanan bagimsiz yonetim kurulu
iiyelerinin, oy kullanmadan 6nce ilgili hususa yonelik bil-
gialmave inceleme hakkini kullanmalar1 yerinde olacak-
tir. Bu haklarim kullanmadan eksik bilgi ve /veya belgeye
dayanarak oy kullanan bagimsiz yonetim kurulu iiyeleri,
s6z konusu islemin uygulanmasinin akabinde sirketin
ugrayabilecegi zararlardan sorumlu tutulabilecektir.
Ayrica bilgi alma ve inceleme hakkini kullanmasi engel-
lenen bagimsiz iiyenin ilgili mahkemeye basvurarak bilgi
ve belgeleri talep etmesi de yiikiimliiliigii arasindadir.
ilaveten, ilgili islemlere yonelik olarak muhalefet etme-
leri s6z konusu oldugu takdirde, gerekcelerini toplant:
tutanagina gecirmeleri gerekmektedir. Bunun yani sira,
komite {iyesi olarak yer alan bagimsiz {iyenin, uzmani
oldugu konuda yonetim kurulunun yanlsg bilgilendiril-
mesine sebebiyet vermesi halinde, 6zen yiikiimliiliigiine
aykiriligi sebebiyle sorumluluguna gidilebilecektir.

a) Hukuki Sorumluluk

Yonetim kurulu iiyeleri, kanundan ve esas sézlesmeden
dogan yiikiimliiliiklerini kusurlariyla ihlal ettikleri tak-
dirde, hem sirkete hem pay sahiplerine hem de sirket
alacaklilarina kars: verdikleri zarardan sorumludurlar.'®
Nitekim yonetim kurulu {iiyelerinin sorumlulugunun
yaptirimi tazminattir."”

Yonetim kurulu iiyelerinin sorumlulugu kusur sorumlu-
lugu oldugundan, iiyeler ancak kusurlu olduklar: kanit-
landig: takdirde sorumlu tutulabileceklerdir.’® Yonetim
kurulu iiyelerinin sorumluluklar1 agisindan kusurun
yam sira hukuka aykir: bir davrams, zarar ve illiyet bagi-
nin da bulunmas: sarttir.”

Yonetim kurulu iiyesi, zarar dogurucu islem ya da ey-

16 TTK, madde 553.

17 Reha Poroy, Unal Tekinalp ve Ersin Camoglu,
Ortakliklar Hukuku 1,

(Istanbul: Vedat Kitapcilik 2014), 388.

18 Poroy, Tekinalp ve Camoglu,

Ortakliklar Hukuku 1, 388.

20TTK, madde 369.

Levha, 2011), 221.

19 Oruc Hami Sener, Teorik ve Uygulamali Ortakliklar
Hukuku, (Ankara: Seckin, 2012), 404.

21 Abuzer Kendigelen, Turk Ticaret Kanunu,
Degisiklikler, Yenilikler ve llk Tespitler, (Istanbul: Oniki

22 Unal Tekinalp, Sermaye Ortakliklarinin Yeni
Hukuku, (istanbul: Vedat Kitapcilik, 2015), 279.
23 TTK, madde 369 gerekeesi.

24 Tekinalp, Sermaye Ortakliklarinin

Yeni Hukuku, 280.
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Before the vote, the independent board members should
use their right of examination and their right to inquire
information regarding the relevant issues, because of
their impartiality. Independent board members, who
have voted without using the aforementioned rights
and depending on deficient information/documents,
can be held liable in the event the company suffers
from loss due to implementation of the related transac-
tion. Also, the independent member who is restrained
from using his/her right of examination and right to
demand information, has also an obligation to demand
information and documents by applying to the re-
lated court. Additionally, in the event the independent
board members oppose the related transaction, they
should record their reasoning in the meeting minutes.
Furthermore, if the independent member as the com-
mittee member causes misinforming of the board of
directors regarding the area of expertise, he/she can
be held liable in terms of the breach of duty of care.

a) Legal Liability

The board members are liable for the damages they have
caused to the company, to the shareholders and to credi-
tors of the company in case they have breached their ob-
ligations which arise from the regulations and articles of
association, defectively. As a matter of fact, compensa-
tion is the sanction for breaching duties.”

Giventhefactthattheliabilityoftheboard membersislia-
bilitybased onnegligence, theboard memberscanbeheld
liable provided that their negligence is proven.” In order
for the board members to be held liable, there must be an
illegal act, damage and casual link along with the fault.”

The board member can discharge from liability by prov-
ing he/she exercised due care on transactions or acts
causing damage. According to the duty of care and com-
mitment, board members and third parties having ad-
ministrative duties are obliged to fulfill their duties with
due care, namely that of a prudent manager, and pay

lemlerde gereken 6zeni gosterdigini kanitlayarak so-
rumluluktan kurtulabilir. Ozen ve baghlik yiikiimliiliigii
geregince, yonetim kurulu iiyeleri ile yonetimle gorevli
ticlincil kigiler, goérevlerini tedbirli bir yoneticinin 6ze-
niyle yerine getirmek ve sirketin menfaatlerini diiriist-
liikk kurallarina uyarak gozetmekle yiikiimliidiirler.?° Bu
dogrultuda, 6zen yiikiimii; yonetim kurulu tiyelerinin
gostermesi gereken dikkat ve itinayi ifade ettigi gibi, ayni
zamanda kusurlu olup olmadiklarini belirlemeye yara-
yan bir élctidiir.

Yoneticilere nesnel (objektif) bir 6zen yiikiimliiliigii
getirilerek “tedbirli bir y6neticinin 6zeni” 6l¢ii olarak
alinmigtir.* Tedbirli yonetici ideali temsil eden bir 6l¢ii
kisidir.** Nesnellik ile gérevi yerine getirebilmek icin yet-
kin olma, ilgili bilgileri degerlendirebilme, uygulama ve
gelismeleri izleyebilme ve denetleyebilmek icin gereken
yetenek ve 6grenime sahip olma anlagilir.*® Yonetim ku-
rulu iiyesi, isin gereklerine ve kurumsal yonetim ilkeleri-
ne gore karar almay bilen bir kigidir.>* i§ adamu gibi karar
verebilen yonetim kurulu iiyeleri, esas s6zlesme ile be-
lirlenen smirlar cercevesinde kalarak, sirketin menfaati
dogrultusunda hareket edebilecek ve deneyimlerinin so-
nuclarimdegerlendirerek mantiksilsilesiicerisindeigha-
yatinin gereklerine uygun kararlar verebilecek kisilerdir.

Baghhk yiikiimliiliigiine iligkin ilgili TTK maddesinde®
kast edilen ise, yonetim kurulu iiyelerinin kendi men-
faatleri ile sirket menfaatlerinin catigacag: islemlerden
kacimasy; “sirketin menfaatlerini diger kisilerin menfa-
atlerinden tistiin tutmast ve diirtistliik kurali kapsamin-
da gozetmesi zorunlulugu”dur.?® Sirlarin saklanilmasi da
baglilik yiiktimliiliigii kapsaminda degerlendirilmekte-
dir. Yonetim kurulu iiyesinin baghlik yiikiimliiliigiiniin
somutlagtig1 iki diizenlemeye TTKnin 395/1 ve 396.
maddelerinde yer alan hiikiimlerde yer verilmistir.”

Sirketle islem yapma yasag1 geregince,” yonetim kurulu
iiyeleri sirketle kendisi veya bagkas1 adina islem yapabil-
mekicin genel kuruldanizin almak zorundadir. Buhitkme
aykirihik durumunda ise sirket, yapilan iglemin batil oldu-

25TCCart. 369

26 Kendigelen, Tirk Ticaret Kanunu, Degisiklikler,
Yenilikler ve Ik Tespitler, 222.

27 Tekinalp, Sermaye Ortakliklarinin Yeni Hukuku, 281.
28 TCC, article 395/1.

29TCC, article 396.

31TCC, article 553/2.
32TCC, article 553/3.

30 Tekinalp, Sermaye Ortakliklarinin Yeni Hukuku, 282.

33 Poroy, Tekinalp ve Camoglu,
Ortakliklar Hukuku 1, 390.
34TCC, article 557.

35TCC, article 371/5.
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regard to the interests of the company in good faith.?
Therefore, duty of care expresses the deliberation of the
board members, and it also constitutes a measure in des-
ignating as to whether the board members are negligent.

An objective duty of care has been set forth for the man-
agers under TCC, by setting the “prudent manager’s
care” as a measure.?? Prudent manager represents the
ideal standard of a person.?? The term objectivity shall be
interpreted as being qualified to fulfill the duty, to evalu-
ate the related information, to be competent in terms
of ability and education to follow up and supervise the
practice and development.?® The board member shall
be capable of making decisions in accordance with the
requirements of the work and corporate governance
principles.* Board members, who are capable of mak-
ing decisions as a businessman, have the ability to act
towards the interest of the company within the scope of
the articles of association, and also to make decisions in
accordance with the requirements of the business life by
evaluating the results of their experiences logically.

Under the subsequent regulation laid down in the TCC
regarding the duty of commitment,® it is indicated that
the board members should avoid transactions which
constitute a conflict of interest between themselves and
the company.?® Also it is stated that the board members
have the e “obligation to value the interest of the com-
pany above others’ interest and to consider it with good
faith”. The confidentiality obligation is also evaluated in
respect to commitment obligation. Commitment obliga-
tion of the board members is concretized under two pro-
visions; article 395/1 and 396 of TCC.%’

According to the prohibition of making a transaction
with the company,?® the board members should receive
permission from the general assembly to make trans-
actions with the company, in order to carry out a trans-
action with the company on its behalf or on behalf of
someone else. In case of violation of this provision, the
company may allege that the related transactions are

gunuileristirebilir. Rekabet yasagi ise, sirketin isletme ko-
nusuna giren ticari is tiirtinden bir iglemi yénetim kurulu
iiyelerinin kendileri veya bagkalar1 hesabina yapamayaca-
g1m1 ve ayni tiir islerle ugragan bir ortakliga sorumlulugu
simirsiz nitelikte ortak olarak giremeyeceklerini sdyler.?

Belirtmek gerekir ki bu hiikiim emredici nitelikte degildir.
Esas sozlesmede yapilacak bir diizenleme veya genel ku-
rul karariyla verilecek izin ile bu yasak, sartlara ve siireye
bagh olarak sinirlandirilabilecegi gibi genisletilebilir de.*
Tiim bunlarin yani sira, kendisinin veya bagkasinin ¢ikar-
larimi koruyarak bu dogrultuda islem yapan ve sirketin
zarara ugramasina sebebiyet veren yonetim kurulu iiyesi
ile bu durumdan haberdar olan ancak herhangi bir 6nlem
almayan veya isleme onay veren diger yonetim kurulu
iiyeleri de 6zen yiikiimliiliikklerine aykir1 hareket etmis
olacaklari icin, kusurlari oraninda sorumlu tutulabilir.

Yetki devrihalinde sorumluluga iliskin TTK min ilgili hiik-
mii geregince, kanundan veya esas sdzlesmeden dogan bir
gorevi veya yetkiyi, kanuna dayanarak, bagkasina devre-
den yonetim kurulu iiyelerinin, bu gorev ve yetkileri dev-
ralan kigilerin se¢ciminde makul derecede 6zen gésterme-
dikleri hallerde, bu kisilerin fiil ve kararlarindan sorumlu
tutulabilecekleri diizenlenmistir.*

Yonetim kurulu iiyelerinin kontrolii diginda kalan, ka-
nuna veya esas sozlesmeye aykiriliklar veya yolsuzluklar
sebebiyle sorumlu tutulamayacagi ve bu sorumlu olmama
durumunun gozetim ve 6zen yiikiimiiniin gerekce goste-
rilerek gecersiz kilinamayacagina iligkin hitkmiin diizen-
lenme amaci, uygun nedensellik baginin veya kusurun
yoklugu halinde iiyelerin, soyut bir gézetim gorevi anlayi-
sina dayanilarak sorumlu tutulmamalar: gerekliligidir.**
Ayni zamanda ilgili madde “bir yandan ozen ytikiimiiniin
sturlari ¢izmekte, diger yandan ise YK iiyesinin (davact
tarafindan getirilen kusurlu olduguna iliskin kanitlart ¢ii-
riitebilmesi icin) yerine getirmesi gereken ispat ytikiiniin
somut igerigini belirlemektedir.”**

TTK, 6ngordiigii sorumluluk rejimiyle hem sorumluluk

25 TTK, madde 369.

26 Kendigelen, Tirk Ticaret Kanunu, Degisiklikler,
Yenilikler ve llk Tespitler, 222.

27 Tekinalp, Sermaye Ortakliklarinin Yeni Hukuku, 281.
28 TTK, madde 395/1.

29TTK, madde 396.

31TTK, madde 553/2.
32TTK, madde 553/3.

30 Tekinalp, Sermaye Ortakliklarinin Yeni Hukuku, 282.

33 Poroy, Tekinalp ve Camoglu, Ortakliklar Hukuku
1,390.

34 TTK, madde 557.

35 TTK, madde 371/5.
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void. With regard to the prohibition of competition,
the board members cannot make a business transac-
tion, which falls the scope of the field of operation of the
company, on its behalf or on behalf of someone else and
which cannot become a partner of a company, having the
same field of operation, with unlimited liability.*

It must be pointed out that, the above mentioned provi-
sion is not mandatory. This prohibition can be restricted
or extended through regularization in articles of associa-
tion or permission given by the resolution of general as-
sembly, depending upon the conditions and the period.*
In addition to these, board members can be held liable
due to abreach of duty, following the ratio of the fault, and
consists of the following acts: in the event that a board
member makes transactions in this manner by protect-
ing its own interest or someone else’s interests and caus-
es damage to the company; and the other board members
that are informed of the situation but have not taken any
precaution or have given approval to the transaction.

According to a provision of TCC regarding the liability
due to the delegation of authority, can be held liable for
the acts and decisions of the assigned ones,* in case the
board members, do not exercise due care in a reasonable
manner whilst selecting the people to take over the men-
tioned duties and power.

The related provision of TCC regulates that the board
members cannot be held liable if they are in breach with
the law or articles of association, which lies outside the
control of the board members. The purpose of this provi-
sion is to exclude board members from liability based on
abstract duty of due care, in the event of absence of casual
relation or fault.?* At the same time, the related provision
“determines the boundaries of the duty of care and the
concrete content of the burden of proof to be performed
by the board members (which is needed for confuting the
proofs indicated by the plaintiff, showing that the mem-
ber has fault)” 33

Through the provisions regarding liability, TCC has in-
creased the sources of the liabilities as well as the people
who can be held liable. In addition, the liability shall be
imposed on people who have acted negligently in causing
such damage, in proportion to their rate of fault. In other
words, the liability shall be determined regarding the ag-
gravation of fault. In the event of joint liability plaintiffs
were given the right to sue the liable ones together for the
whole damage, with regard to succession, if they want to

kaynaklarim ¢ogaltnus hem de sorumlu tutulabilecek
kisilerin kapsamini genigletmistir. Ilaveten, sorumluluk,
zararin dogmasinda kusuru bulunanlara kusurlar: ora-
ninda yiiklenecektir. Bagka bir deyisle sorumluluk, kusu-
run agirhgima gore belirlenir. TTK’nin ilgili maddesinde,
birden ¢ok kisinin ayni zarar1 tazminle sorumlu olmalar:
halinde, bunlardan her biri, “kusuruna ve durumun gerek-
lerine gére, zarar sahsen kendilerineyiikletilebildigi l¢iide,
bu zarardan digerleriyle birlikte miiteselsilen sorumlu olur”
denilerek davacilara ugradiklar: zararin tamamn i¢in; te-
selsiil geregi sorumlu kisilerin tamamim birlikte dava
edebilme imkam tanmmugtir.** Hakim, sorumluluk tava-
nina, ilgili kisilerin kusurunu ve somut olayin 6zelliklerini
dikkate alarak karar verecektir. Kendisine zararin tamami
icin veya kusuru oraninda belirlenen tist sinir miktarinca
bagvuruda bulunulan ve tazminat 6édeyen yonetim ku-
rulu iiyesi, diger sorumlulara bagvurabilir. Hangi oranda
bagvurulabilecegi ise, durumun biitiin gerekleri dikkate
alinarak hakim tarafindan belirlenir. TTK’da, temsile ve
yonetime yetkili olan yénetim kurulu iiyelerinin, gorev-
lerini yaptiklari sirada igledikleri haksiz fiillerden sirketin
sorumlu olacag: diizenlenmistir.*® Ancak zarar géren kisi-
lere tazminat 6deyen sirketin, haksiz fiili igleyen yonetim
kurulu iiyelerine riicu hakki saklidir. Belirtmek gerekir ki,
haksiz fiilin varligini iddia eden sahsin haksiz fiil kogulla-
rinin varhigini ispat etmesi gerekmektedir.

TTKdaki genel sorumluluk yaninda SPK’da sermaye
piyasas1 hukukuna tabi sirketlerin yénetim kurulu iiye-
lerine Ongoriilen baz1 6zel sorumluluk prensipleriyle
yatirimeinin haklar: korunmaya ¢alisilmigtir. Bu diizen-
lemelere 6rnek olarak ortiilii kazang aktarimi yasagina
aykir1 hareket edilmesi; izahnamede yanls, yanilticl, ek-
sik bilgi verilmesi; finansal raporlama yiikiimliiliigiiniin
ihlali; kamuyu aydinlatma belgelerinde yanls, yanilticy,
eksik bilgilere yer verilmesi verilebilir.

Ancak belirtmek gerekir ki, yonetim kurulunun almig
oldugu kararin, yiikiimliiliiklerinin yerine getirilmesine
yonelik olmasi halinde, meydana gelecek zarardan otii-
rii yonetim kurulu iiyeleri sorumlu tutulamayacaktir.
Ornegin, SPK’nin 15. maddesinde 6ngoriildiigii tizere,
cesitli 6zel durumlarin kamuya agiklanmasi zorunlulu-
gu bulunmaktadir. Bu yiikiimliiliigiin yerine getirilmesi
sebebiyle hisseleri deger kaybeden bir sirkette pay sa-
hiplerinin zarara ugramasi, yonetim kurulu tiyelerinin
sorumluluguna sebebiyet vermeyecektir.
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be compensated for the same damage. As it has been laid
down in the subsequent provision of the TCC: “each indi-
vidual shall be held severally liable for the related damage,
in accordance with their own fault and the specific condi-
tions of the situation, to the extent that they can be person-
ally held liable for the damages” **

The judge shall decide the upper limit of liability by tak-
ing the fault of the related individuals and features of the
concrete case into consideration. The board member
who has paid compensation with regard to the whole
damage or the amount of upper limit determined upon
the rate of his/her fault, can appeal to the other liable
people. The judge shall determine in which proportion
the board member can appeal to the others by taking
the features of the concrete case into consideration. It
is regulated in the TCC that the corporation will be held
liable for the tortious acts of the board members during
performance of their duties, which are entitled to rep-
resent and manage the corporation.®® Nevertheless, the
corporation that paid compensation to the injured par-
ties, reserves the right to recourse to the board members
that committed tortious acts. It must be noted that, the
person claiming the existence of a tortious act, should
prove the terms of such tortious act.

In addition to general liability regulated under TCC, the
rights of the investors are protected under CML by the
specific liability principles that are applied to the board
members of corporations subject to the capital market
legislation. To illustrate such a protected right, we can
enumerate the following events: Acting in contrast to
prohibition of transfer of hidden income; providing false,
deceptive, deficit information on registration statement;
violating obligation of financial reporting; providing
false, deceptive, deficit information on public disclosure
documents can be given as examples to the mentioned
regulations.

However it should be noted that, the board members
shall not be held liable for the damages caused in case
board of directors’ resolution is related to the fulfillment
of duties. For instance, article 15 of CML regulates the
obligation to disclose various issues to the public. Board
members shall not be liable for the damages of the share-
holders due to the fulfillment of this obligation in a cor-
poration which the value of the shares has decreased.

b) Cezai Sorumluluk

Yonetim kurulu tiyelerinin cezai sorumlulugu, kabahat-
lerden veya suclardan kaynaklanabilir. Kabahat islenme-
si halinde, idari makamlar tarafindan idari para cezasi
veya idari tedbir yaptirimlar1 uygulanirken, sug teskil
eden fiillerin karsiliginda ise mahkemeler tarafindan
hapis veya adli para cezasina hitkmedilir. Ticaret siciline
tescilden gerekcesiz kacinma; tescil ve kayit icin gercege
aykir1 beyanda bulunma; ticaret unvani kullanmama,
tescil ettirmeme, ticaret unvaninda zorunlu unsurlara
yer vermeme gibi hususlar, TTK’da yer alan kabahatlere
ornek olarak verilebilir. TTK’da yer alan, su¢ teskil ede-
bilecek cesitli davranislara 6rnek olarak ise; haksiz re-
kabet fiilleri; ticari defterlerin mevcut olmamasi, hicbir
kayit icermemesi veya TTK’ya uygun saklanmamasi; pay
sahiplerine, kanunda 6ngoriilen kogullara aykir: sekilde
sirket adina borg verilmesi; igletme sirlariin aciklanma-
st verilebilir.

6. SONUC

Paylar1 borsada islem goren halka acik ortakliklar ve
ekonominin biiylik tamamlayicilar1 olan sirketlerin
ekonomik gelecegi yalmzca sirket sahiplerini degil; bii-
tlin cahiganlarini, tedarikeilerini ve hatta miisterilerini
ilgilendiren bir husustur. Bu nedenle, sirketlerin uzun
zamana yayllacak bagarisinin, huzur ve giiven ortaminin
yaratilmasi 6nemlidir. Bu sebeple TTK’nin Kurul'u go-
revlendirmesi iizerine, SPK’ya uyum kapsaminda Teblig
ile Ek diizenlenmis, seffaflik ve tarafsizli§in saglanmasi
amaciyla icrada gorevli olmayan yonetim kurulu iiyele-
ri arasinda bagimsiz iiyelerin yer almasi zorunlu kilin-
migtir. Ek kapsaminda bagimsiz iiyelerin niteligi, gérev
siiresi, atanmasi1 ve bagimsizliginin tesisi hususlarinda
6zel kurallar kaleme alinmigtir. Bununla birlikte, bagim-
s1z yonetim kurulu iiyelerinin sorumluluguna dair SPK
ya da Teblig’de herhangi bir 6zel hiikiim bulunmamasi
sebebiyle, yonetim kurulu iiyelerinin sorumlulugunu
diizenleyen hiikiimler, bagimsiz yonetim kurulu {iyeleri
icin de uygulanmaktadir. B
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b) Criminal Liability

The criminal liability of board members may arise from
misdemeanors or crimes. In the event of a misdemeanor
act, administrative authorities impose administrative
fines or administrative measures whilst courts impose
prison sentence or judicial fines for the criminal acts.
Acts that falls within the concept of misdemeanors ac-
cording to TCC consists for example of, abstaining from
registering to the trade registry in an unjustified manner,
to make false statements for the registration and record-
ing, not to use and register a trade name, and lastly not
mentioning essential elements in the trade name.. Re-
garding the criminal acts stated under TCC, comprises
for example issues such as, unfair competitive acts, ab-
sence of the commercial books or having no records un-
der the commerecial books, storing the commercial books
in contrast with TCC, lending out to the shareholders on
behalf of the corporation in contrast to the conditions
stipulated under the law and disclosure of the business
secrets can be given as examples.
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6. CONCLUSION

The economic future of the public corporations admit-
ted to the trading on the stock market and the companies
which are economy’s grand complementary, is not a con-
cern of just the company owners, but also concern of all
the employees, suppliers and even customers of the com-
pany. Therefore, creating the company’s long term suc-
cess, peace and trust environment is significant. This ex-
plains why TCC had assigned the Board, the compliance
with CML, Communiqué and the Appendix. Further-
more, in order to maintain transparency and objectivity,
the obligation of assignment of the independent board
members within the non-executive board members has
been regulated. Qualifications, duty term, assignment
and concept of independence of the independent mem-
bers are arranged within the scope of the Appendix. Ad-
ditionally, since there is no specific provision regarding
the liability of independent board members under TCC
or CML, the provisions regarding the liability of the
board members are also applicable for the independent
board members. B
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