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ABSTRACT

There are differences between regulations
and their implementations regarding the trans-
fer of the management authorization and its
consequences in the former Turkish Commer-
cial Code (numbered 6762 (“FTC"), the new
Turkish Commercial Code (“TCC") numbered
6102 and articles 131 and 132 of the Law num-
bered 6552 (“Omnibus Law”). These differ-
ences are related to the procedures and the
consequences of the commercial representa-
tive appointment process in the joint stock and
limited liability companies. Registration and
announcement of the representative authori-
ties of the representatives to be appointed,
which were not allowed to be registered on a
legal basis during the terms of the fTC or TCC
are enabled through the regulations brought
by the Omnibus Bill; including restrictions on

OZET

Yonetim yetkisinin devri ve sonuclarina iliskin,
6762 sayili mulga Turk Ticaret Kanunu (“eTK™)
ve 6102 sayili yeni Turk Ticaret Kanunu'nda
(“TTK") yer alan diizenlemeyle ve 6552 savili
Torba Yasanin (“Torba Yasa”) 131. ve 132.
maddeleri arasinda yer alan dtizenleme ve bu
dtzenlemelerin uygulamaya yansimalari ara-
sinda farkliliklar mevcuttur. Bu farkliliklar, ano-
nim ve limited sirketlerde ticari vekil atanmasi
islemlerinin usultine ve sonuclarina iliskindir.
Sz konusu Torba Yasa'yla gelen diizenlemey-
le, atanacak temsilcilerin gerek eTK dénemin-
de gerekse yeni TTK doneminde islemin tutart
veya konusu ile ilgili sinirlar iceren, kanunen
tesciline izin verilmeyen temsil yetkilerinin tes-
cil ve ilan edilmesine imkan taninmistir. Bu min-
valde, imza yetkililerinin ve bu kisilerin yetkile-
rinin kapsaminin ticaret siciline tescili ve noter
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amount or subject of the transaction. In this
manner, a problem of practice regarding the
registration of the authorized signatories and
the scope of their authorities at trade registry
and issuing notarized circular of signature, is
intended to be solved. Hereby with this arti-
cle, the new practices brought by the TCC and
by articles 131 and 132 of the Omnibus Law
and some problems encountered in practice
by the joint-stock companies such as regis-
tration process at the trade registry shall be
indicated.

KEYWORDS: Unlimited Authority, Internal
Directive, Registration and Announcement,
Circular of Signature

1. INTRODUCTION

HE MAGNITUDE OF BUSINESS CORPORATIONS AND
economic requirements nowadays, made one
man business corporations an exception and
diverted its management structure through
a system of representatives, which became a
common practice. Representation of legal en-

tities is carried out by legal bodies, such as the board of

directors of joint-stock companies.!

There are two issues which need to be scrutinized before
dwelling further on the concept of representative au-
thority, which resides within the members of the board
of directors at joint-stock companies. The first meaning
of the representative authority states the authority to
represent the corporation within the internal relation
structure. In the relationship between the represented
company and the board of directors, the represented
company is entirely dominant and free as regard to limit-
ing the scope of the authority to represent externally by
employing internal representative authority.

tasdikli imza sirkulerinin cikariimasi ile ilgili bir
uygulama sorununun coéztlmesi amaclanmis-
tir. Isbu makalede, TTK'nin ve Torba Yasanin
131. ve 132. maddelerinin beraberinde getirdigi
yeni uygulamalara ve sicilde tescil gibi uygu-
lamada anonim sirketler bakimindan yasanilan
bazi sorunlara isaret edilecektir.

ANAHTAR KELiME.LER: Sinirsiz Yetki, Ic
Yonerge, Tescil ve llan, Imza SirkUleri

1. GIRIS

UNUMUZDE ULASTIKLARI BUYUKLUK VE EKONOMIK

gereklilikler, ticari isletmelerin tacirin tek

basina kendisi tarafindan igletilmesini istis-

na, temsilciler eliyle faaliyet géstermesini

ise kural haline getirmistir. Tiizel kisilerde

temsil, tiizel kisilerin organlar1 araciligiyla,
dolayisiyla anonim ortakligin yonetim kurulu vasitasiyla
hayata ge¢cmektedir.!

Anonim sirketlerdeki y6netim kurulu iiyelerinin temsil
yetkisinden bahsederken, ayrimi yapilmasi gereken iki
husus s6z konusudur. Birinci anlamiyla temsil yetkisi,
ortaklikiciligkisindeki temsil yetkisini ifade eder. Temsil
edilen anonim sirket ile yénetim kurulu/temsilci arasin-
daki builigkideki “i¢ temsil yetkisi” konusunda tamamen
temsil edilen hakim konumdadir ve i¢ yetkilendirme ile
temsilcisinin digiliskide hangi cercevede kendisini temsil
edebilecegine yonelik sinirlamalar getirmekte serbest-
tir. Diger anlamiyla temsil yetkisi ise, i¢ yetki geregince
ticlincil kisilere kars sirketi temsil edebilmek amaciyla

1Alihan Aydin, “Anonim Ortaklik Yonetim Kurulunun

Temsil Yetkisinin sinirlari ve Temsil Yetkisinin/Giiciinin
Kétiiye Kullanilmasi Sorunu”, Banka ve Ticaret Hukuku
Dergisi 1(2014), p. 126. 3TCC, Article 374

4TCC, Article 371

2 Aydin, Alihan. “Anonim Ortaklik Yénetim Kurulunun
Temsil Yetkisinin sinirlari ve Temsil Yetkisinin/Gticiintin
Kétiiye Kullanilmasi Sorunu”, p. 180, 181.

5TCC, Article 359/1
6TCC, Article 370
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The other meaning of the representative authority is
that the power of representative authority is granted to
the board of directors in order to represent the company
in external relation in accordance with the internal au-
thority which is granted. The represented company has
the opportunity to consolidate the authorization which
is granted to the representative falling within the inter-
nal authorization. The power of representation that falls
within the external authorization is determined by legis-
lation, in order to safeguard legal transactions.?

Therefore, in this article we will elucidate on the differ-
ences between the previous commercial practices and
the current one and try to reflect the influences it has had
on the commercial life as such.

2. THE CONCEPT OF REPRESENTATION AND
COMMIT

2.1. The Representative Authority of the Board
of Directors in Joint Stock Companies

Representation of a company denotes the binding na-
ture of transactions made on behalf of the company. Ac-
cording to the TCC, the board of directors is in control
and owns the right to represent joint-stock companies
against third parties and shareholders.® Therefore, the
board of directors is the legal representative of the joint-
stock company, which means that the board of directors
is legally authorized to represent it. The board of direc-
tors exercises its representative authority on behalf of
the company by signing under the title of the company.*
In this way, their signature samples (circular of signa-
tures) are registered in the trade registry after the notari-
zation process, as the organs authorized to represent the
company start to work.

The board of directors might consist of one person or
more than one person.® Even though the general rule
requires joint signatures (double signature) of two rep-
resentatives who have signing authorities on behalf of

yonetim kuruluna taninan temsil yetkisi/giicii/iktida-
ridir. Genel yetkili temsil hitkiimleri kapsaminda temsil
edilen, i¢ iliskide temsilciye taniyacag yetki ile dig iligki-
de temsilciye verecegi temsil giiciinii/iktidarini aynilas-
tirmak imkanina sahipken hukuki islem giivenligi nede-
niyle dis temsil yetkisi kanunla belirlenmektedir.

Isbu makalede oncelikle temsil ve ilzama iliskin olarak
eski ve yeni uygulamadaki farkliliklar ve bunlarin ticari
hayata yansimasi baglica 6zellikleriyle ele alinacaktir.

2. TEMSIL VE iLZAM KAVRAMI

2.1. Anonim Sirketlerde Yénetim Kurulunun
Temsil Yetkisi

Temsil, adina yapilan iglemlerle ortakligin hak ve borc
sahibi yapilmasidir. TTK; anonim sirketleri ii¢lincii ki-
silere ve ortaklara kargi temsil etme ve gorev yetkisinin
yonetim kuruluna ait oldugu kuralini korumaktadir.? Bu
nedenle yonetim kurulu, anonim girketin kanuni temsil-
cisi, diger bir deyisle sirketi temsile kanunen yetkili orga-
nidir. Yonetim kurulu, temsil yetkisini ortaklik adina ve
onun unvani altinda imza atmak suretiyle kullanir.* Bu
minvalde, ortakhig temsile yetkili organlar géreve bas-
larken, imza 6rnekleri (imza sirkiilerleri) notere onayla-
tilarak, sicile tevdi edilir.

Yo6netim kurulu bir kisiden olusabilecegi gibi birden ¢ok
ityeden de olugabilir.’ Genel kural, sirket adina imza yet-
kisi olan temsilcilerden ikisinin miisterek imzasinin (¢ift
imza) aranmasi yoniinde olsa dahi, TTK bu kurala iki is-
tisna getirmistir.® 1k istisna, sirketin esas sézlesmesinin
cift imzadan farkl bir kural 6ngérmesiyken, ikinci istis-
naise yonetim kurulunun tek iiyeden olusmasidir.

Kanunda belirtilen istisnalar disinda, kural olarak imza
yetkililerinin girketi temsil yetkisi sinirlandirilmaz. Bu-
rada amaclanan, sirket ile islem yapan {iciincii kigilerin
korunmasidir. Kanunda belirtilmis istisnalarin agilarak
temsil yetkisinin simirlandirilmasi halinde, bu sinirlan-

1 Alihan Aydin, “Anonim Ortaklik Yonetim Kurulunun

Temsil Yetkisinin sinirlari ve Temsil Yetkisinin/Gtictintin
Kétiiye Kullanilmasi Sorunu”, Banka ve Ticaret Hukuku
Dergisi 1(2014), s. 126. 3TTK Madde 374

4 TTK Madde 371

2 Aydin, Alihan. “Anonim Ortaklik Yénetim Kurulunun
Temsil Yetkisinin sinirlari ve Temsil Yetkisinin/Gtictintin
Kétiiye Kullanilmasi Sorunu”, s. 180, 181.

5 TTK Madde 359/1
6 TTK Madde 370
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the company, the TCC has brought two exceptions to this
rule.® First exception is to regulate any rule other than
double signatories in the articles of association of the
company, while the second one is the board of directors
to be comprised of one member.

Apart from the exceptions specified in the legislation, au-
thority to represent the company of the authorized sig-
natories shall not be restricted in principle. What is re-
ally intended here is to protect third parties performing
transactions with the company. In the event of restrict-
ing the authority to represent by way of exceeding the ex-
ceptions specified in the legislation, it shall not bind the
third parties performing transactions with the company
in good faith, even though this restriction is registered
and announced at trade registry.”

The authorized persons who are appointed with restric-
tions in representing the company or financial issues,
such as commercial agent or other merchant assistants,
shall be appointed by way of issuing an internal directive,
which specifies restrictions of authorities and approves
it through resolution of the board of directors and after
the registration thereof.®

dirma ticaret sicilinde tescil ve ilan ettirilse dahi, sirketle
islem yapan iyiniyetli kisileri baglamayacaktir.”

Temsile iligkin konular veya para yoniinden yapilacak s1-
nirlama ile atanacak yetkililer, yani siirh yetkiye sahip
ticari vekil veya diger tacir yardimeilary, mutlaka yetki
smirmin belirlenmis oldugu bir i¢ yénergenin hazirlana-
rak ve anonim girketlerde yonetim kurulu karariile kabul
edilerek, bu kararin tescili sonrasinda atanabilecektir.®

Yonetim kurulu, sirketi temsil yetkisini diger iiyelerin ta-
mamindan alip, bir veya birkag iiyesine 6zgiileyebilecegi
gibi, en az bir iiyesinde temsil yetkisini birakarak, diger
iiyelerin temsil yetkisini iicilincil kisilere devredebilir.’
Bu durumda, temsil yetkisine sahip iiye veya iiyeler di-
sindaki diger iiyeler “temsile yetkili olmayan y6netim
kurulu iiyesi” konumuna gelirler. Bu hiikiimle yasa koyu-
cu, anonim girketin temsilinin tiimiiniin ii¢lincii kisilere
devrini yasaklamis ve mutlaka devir alanlardan birinin
yonetim kurulu iiyesi olmasi gerektigini kabul etmistir.

Maddede yer alan “temsil yetkisini haiz olmas: gerek-
mektedir” ifadesi, uygulamada smrsiz gekilde yetkili
olmasi gerektigi seklinde algilandifindan, sirketlerde ic
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Theboard of directors could transfer its authority to rep-
resent the company to one or more members by with-
drawing the authority of the other members as well as
transferring authority of the other members to third par-
ties by keeping at least one member of the board of direc-
tors authorized.’ In this case, the other members, other
than the member or members who have the authority to
represent the company shall become the “member of the
board to directors who are not authorized to represent”.
The legislator has banned the transfer of whole represen-
tation authority within the company to third parties and
adopted that at least one of the transferees is required to
be member of the board of directors.

Since the expression “required to have the authority to
represent” stated in the article is interpreted in practice
as unlimited authority, one of the main conditions of the
transfer of authority by way of issuing an internal direc-
tive is to authorize at least one member of the board of
directors to represent the company without any limita-
tion. In the former practice, trade registries used to reg-
ister the restrictions of representative authority such as
signing authorities including restrictions on amount or
subject of the transaction even it was unlawful. In the

yonerge hazirlanarak yetki devri yapilabilmesinin esas
kogullarindan biri de, yénetim kurulu iiyelerinden en az
bir tanesinin sirketi herhangi bir sinirlama olmaksizin
en genis sekilde temsil etmeye yetkili kilinmis olmasi-
dir. Eski uygulamada ticaret sicilleri, kanunda agikca izin
verilenler disindaki temsil yetkisi simirlandirmalarini,
Ornegin iglemin konusuna veya tutarma bagh siirlar
iceren imza yetkilerini kanunen tesciline cevaz verilme-
mesine ragmen tescil etmekteydi. Doktrindeki baskin
goriis, soz konusu imza yetkisi sinirlamalarinin tescili-
nin, ticaret sicilinin olumlu fonksiyonundan yararlana-
mayacagl yoniindeydi. Bu kapsamda tigiincii kisinin iyi
niyetli olmadigy; ancak iiclincii kiginin, imza yetkisine
iligkin smirlamay bildigi veya bilmesi gerektigi ispat-
lanarak ileri siiriilebilir ve s6z konusu siirlama sirket
tarafindan islemin gsirketi baglamamas: i¢in {iciineii ki-
siye kargi iddia edilebilirdi. Her ne kadar, TTK'da ilgili
hiikiimlerde bir degisiklik yapilmamis olsa da, TTK'nin
kabuliinden sonra baz siciller eski uygulamay1 kanuna
aykir1 gorerek, kanunda acikca tesciline izin verilenler
disindaki yetki sinirlamalarini iceren veya ticari vekillere
verilen imza yetkilerini tescil etmemeye baglamiglardir.

Buna bagh olarak da noterliklerce, ticaret siciline tes-
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doctrine, it is held that restricting the registered sign-
ing authority cannot benefit from the positive function
of the trade registry. In this context, the bad faith of the
third parties could only be claimed for the transaction
performed, but will also not bind the company in the
event that third parties are aware or should be aware of
the restriction regarding the signing authority. Although
no amendments had been carried out in the relevant pro-
visions of the TCC, trade registries have ceased register-
ing signing authorities including restriction of authori-
ties except legally permitted ones or the ones given to the
commercial proxies after enactment of the TCC.

Therefore, many problems confronted during arrange-
ment of circular of signature by notary publics including
signing authorities not registered to the trade registry.
In fact, the new regulation accepted is not related to the
problem arising from the new provisions of the TCC, but
an ongoing practice since the period of the fTC is aimed
tobe put on alegal ground.”®

2.2. The Omnibus Law and Its Concomitants
Concerning Represent and Commit

A few amendments have been made in the TCC through
the Omnibus Law, including major one which we find in
the 7% clause! of article 371, which regulates the author-
ity to represent the company. Under such a provision,
it is stated “except the ones mentioned above” which
indicates the ones who already do not have authority to
represent. With this it is prescribed that the representa-
tive authority might be granted for two groups of people,
which are (i) members of the board of directors without
any representative authority and (ii) the individuals affil-
iated the company with alabor contract.’? Consequently,
representatives assigned through this provision shall
have the characteristics of a commercial representative.

cil edilmemis imza yetkilerini iceren imza sirkiileri dii-
zenlenmesinde de sorun yaganmaya baslanmigtir. Esas
olarak, yeni kabul goren diizenleme TTK’nin yeni hii-
kiimlerinden kaynaklanan bir soruna iligkin olmamakla
birlikte; eTK doneminden beri devam eden bir uygula-
ma, yasal zemine oturtulmaya amaclanmigtir."’

2.2, Torba Yasa ve Temsil ve llzama iliskin
Beraberinde Getirdikleri

Torba Yasa’yla TTK'da baz: degisiklikler yapilmis olup,
sirketlerin temsil yetkisi ile ilgili olarak TTK'min 371.
maddesine eklenen 7. fikra'}, 6nem arz etmektedir. S6z
konusu hiikiim kapsaminda, “yukarida belirtilen tem-
silciler disinda” ibaresiyle, halihazirda temsil yetkisi bu-
lunmayan kisiler kastedilmistir. Dolayisiyla, bu hiikiim
cercevesinde iki grup kisiye temsil yetkisi verilebilecegi
ongoriilmiistiir. Bunlar, (i) temsile yetkili olmayan yo-
netim kurulu iyeleri ve (i) sirkete hizmet akdi ile bagh
olanlardir.’> Bu minvalde, bu hiikiim kapsaminda atanan
temsilciler, ticari vekil niteligini tagiyacaktur.

3. TEMSILCI TAYiNi usuLU
31ic Yénerge Hazirlanmasi ve Tescil ve ilam

Torba Yasa kapsaminda'®, s6z konusu temsilcilerin gérev
ve yetkilerinin ticaret siciline tescil ve ilaninin, zorunlu
bir i¢c yonergede belirlenmesi sart1 getirilmektedir. Bu
hiikiimle anlatilmak istenen, sinirh temsil yetkisi verile-
cek pozisyonlara iligkin gérev ve yetkilerin i¢ yonergede
tanimlanmasidir. Bu gekilde, sirketin temsilinde yetki s1-
nirlamasi ya da simiflamasi yapmak isteyen sirketler, bu
tasarruflarini tescil ve ilan edilen bir i¢ yénerge ile hayata
gecirebileceklerdir. Buna ek olarak, bu gérevlere getiri-
lecek kisilerin ismen belirlenmesi ve atanmasi iglemi, i¢
yonerge araciligi ile degil; yonetim kurulu tarafindan ali-
nacak ayrica bir kararla gerceklestirilecektir."*

7 This limitation is only effective with regard to the
individuals whom is already aware of the restriction
on the representative authority.

8TCC, Article 367

9TCC, Article 3702

10 Veliye Yanli, Gl Okutan Nilsson, “Anonim ve
Limited Sirketlerde Sinirli Yetkili Temsilci Tayini",
Banka ve Ticaret Hukuku Dergisi 4 (2014): p. 8.

the ones mentioned above.

11 The board of directors may assign the members of
the board of directors not authorized to represent or
the individuals affiliated the company with a service
agreement as the representatives with limited
authorization or other merchant assistants except

12 Yanh, Nilsson. “Anonim ve Limited Sirketlerde
Sinirli Yetkili Temsilci Tayini”, p.10

13 The duties and authorities of the ones who shall

be assigned pursuant to the condition brought by
article 371/1 of the TCC shall be clearly determined
inthe internal directive that shall be drafted in
accordance with the article 367 of the TCC. In this
case, registration and registration and announcement
of internal directive are compulsory. Commercial
proxies and other merchant assistants cannot be
assigned by way of internal directive.
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3. ASSIGNMENT OF A REPRESENTATIVE
PROCEDURE

3.1. Drafting and Registration of an Internal Di-
rective

Within the scope of the Omnibus Law®, it is stipulated
that in order to determine the registration and an-
nouncement to the trade registry of the duties and au-
thorities of such representatives through a mandatory
internal directive. The point of this provision is to define
duties and authorities for the positions to be granted as
limited representative authority in an internal directive.
Thus, companies request to limit or classify the authority
to represent the company could accomplish their dispo-
sitions by way of registered and declared internal direc-
tive. Additionally, the transaction of determination by
name and assignment of the persons to be appointed for
these duties shall be executed with a separate resolution
of the board of directors, not with an internal directive.'*

3.2 The Status of the 7t Clause of Article 371 of
the TCC against Turkish Code of Obligations and
the Problems in Practice

According to the provision which is introduced by the Om-
nibus Law, the board of directors may assign the members
of the board of director which are not authorized to repre-
sent, or the individuals affiliated with the company with
a labor contract such as representatives with limited au-
thorization or other merchant assistants.”” It is stated that
the content of the duties and authorities of the individuals,
who shall be assigned within this scope could be arranged
uponrequestby statingin an internal directive tobe issued.
Herein, a problem arises regarding the evaluation of the
representative authority of commercial proxies and other
merchant assistants within the limitation'® designated un-
der Turkish Code of Obligations (“TCO”’) numbered 6098.

3.2. TTK’nin 371. Maddesinin 7. Fikrasinin Tiirk
Borclar Kanunu Karsisindaki Durumu ve Uygu-
lamadaki Bazi Sorunlar

Torba Yasa ile eklenen hiikiim uyarinca yonetim kurulu,
temsile yetkili olmayan yonetim kurulu iiyelerini veya
sirkete hizmet akdi ile bagh olanlari, sinirh yetkiye sahip
ticari vekil veya diger tacir yardimecilar: olarak atayabi-
lir.® Bu kapsamda atanacak olan kigilerin gérev ve yet-
kilerinin hazirlanacak i¢ yénergede belirtilerek gérev ve
yetki kapsaminin talebe gore diizenlenebilecegi belirtil-
mistir. Bunoktada, ticari vekil ve diger tacir yardimcilari-
nin temsil yetkilerinin, 6098 sayili Tiirk Bor¢lar Kanunu
(TBK) kapsaminda belirlenen sinirinin'® nasil degerlen-
dirilmesi gerektigi sorunu ortaya ¢cikmaktadir.

S6z konusu smrlar uyarinca ticari vekil, isletmenin
“ahsilmig islemlerini” yapmaya yetkilidir.”” S6z konusu
diizenleme tacire, ticari vekilinin yetkilerini baz is ve
islemlerle sinirlama yetkisi verebilmesi ve bu iglerin s1-
nirini belirleme 6zgiirliigii tammigtir. Torba Yasaile'®, bu
sinirin tescil ve ilan edilmesi yoluyla iiciincii kisilerin iyi
niyetini ortadan kaldirma imkani getirilmigtir.

Gerek eTK doneminde, gerekse TTK déneminin, Tor-
ba Yasa’nin yiiriirliige girmesinden 6nceki uygulamada
tesciline cevaz verilmeyen, 6rnegin islemin konusu veya
tutariile ilgili simirlar iceren temsil yetkilerinin tesciline,
artik yeni uygulamayla beraber sinirli imza yetkililerinin
tescili ile ilgili kurallar esnetilerek imkan taninmaktadir.

Diger bir deyisle, TBK kapsaminda® tescili 6ngoriilme-
mis olan ticari vekilin temsil yetkileri tescil edilebilir
hale getirilmekte ve ayrica TTK’da sinirli olarak sayilan
tescil edilebilecek yetki simirlandirmalar1®® bazi bakim-
lardan genisletilmektedir. Torba Yasa ile yapilan temsil
yetkisinin verilmesine iligkin degisiklik aracihigiyla®,
kanaatimizce imza yetkililerinin ve yetkilerinin kapsa-

7 Bu sinirlama, yalnizca temsil yetkisine getirilen
sinirlamayi bilen kisiler bakimindan etki dogurur.
8 TTK Madde 367

9 TTK Madde 370/2

10 Veliye Yanli, Giil Okutan Nilsson, “Anonim ve
Limited Sirketlerde Sinirli Yetkili Temsilci Tayini",
Banka ve Ticaret Hukuku Dergisi 4 (2014), s. 8.

11 Yonetim kurulu, yukarida belirtilen temsilciler
disinda, temsile yetkili olmayan yénetim kurulu
tiyelerini veya sirkete hizmet akdi ile bagli olanlari
sinirli yetkiye sahip ticari vekil veya diger tacir
yardimcilari olarak atayabilir.

12 Yanli, Nilsson. “Anonim ve Limited Sirketlerde
Sinirl Yetkili Temsilci Tayini”, s. 10.

gore hazirlanacak ic yénergede acikca belirlenir.
Bu durumda i y6nergenin tescil ve ilani zorunludur.
Ic yonerge ile ticari vekil ve diger tacir yardimeilari
atanamaz.

13 TTK Madde 371/7 ile getirilen bu sart uyarinca
atanacak olanlarin gorev ve yetkileri, 367. maddeye
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Pursuant to such limits, commercial representative is
authorized to perform “usual transactions” of the com-
pany.” This regulation allows the merchant to freely re-
strict the authorities of its commercial representative
with specific businesses and transactions and to deter-
mine the limit of these businesses. The opportunity to
eliminate the good faith of the third parties through reg-
istration and announcement of such limitation has been
provided by the Omnibus Law."®

The registration of the authority to represent includes
for instance restrictions on amount or subject of the
transaction, which is not allowed either at the period
of fTC or at the period of TCC before the Omnibus Law
hasbecome effective. In the current state it is possible to
register the authority to represent, by way diverting the
rules regarding registration of the restricted signing au-
thorities with the new implementation.

In other words, representative authorities of the com-
mercial representative whose registration has not been
provided within the scope of the TCO", has been enabled
to register and limitation of authorization that might

minin ticaret siciline tescili ve noter tasdikli imza sirkii-
lerlerinin ¢ikarilmas: ile ilgili bir uygulama sorununun
cozlimlenmesini amaclanmaktadir. Yeni uygulamada
ongoriilen sartlara uygun olarak tescil ve ilan yapilmasi
durumunda ise s6z konusu tescil ve ilan, ticlincii kisinin
iyi niyetini ortadan kaldirmaktadir.?> Dolayisiyla, tescil
ve ilan edilen yetki sinirlar: agilarak yapilan iglemler gir-
keti baglamayacaktir.

4. SONUC

Genel olarak bir degerlendirme yapildiginda; eski uygu-
lamada, kanunun cevaz vermedigi temsil yetkisi sinirla-
malarinin tescili, iyiniyetli ticlincii kisilerin iyi niyetini
ortadan kaldirmamaktaydi. Bu durum, sinirlamalari ice-
ren bir imza sirkiileri ¢ikartilarak ve sirkiilerin islemin
kars1 tarafina ibraz edilerek karg: tarafi yetki sinirlaria
dair bilgilendirilmesi ve bu minvalde iyi niyetinin orta-
dan kaldirilmasi yoluyla agilmakta idi.

Dolayisiyla bu durumda da yetki simirinin tescil edilip
edilemeyeceginin bir 6nemi kalmamakta ve imza sirkii-
lerinde yazan yetki agilarak islem yapilmasi halinde, ig-
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be registered and regarded as numerous clauses®, is ex-
tended in some respects. In our opinion, a problem in
practice concerning registration of signing authorities
and scope of their authorities to trade registry and issu-
ing a notarized circular of signature is aimed to be solved
by way of the amendment made® in the Omnibus Lawre-
garding granting authority to represent. In cases where
there is an appropriate registration and announcement
in accordance with the conditions set out in the new
practice, such registration and announcement eliminate
the good faith of the third parties.?> Therefore, the com-
pany shall not be liable for the transactions performed by
way of exceeding the registered and the announced lim-
its of the authority.

4. CONCLUSION

To make a general evaluation, in the former practice, the
registration of limitation of authorities which was not al-
lowed within the scope of the legislation, in the previous
practice was not eliminating the good faith of the third
parties. This situation was used to be solved by the issu-
ance of a circular of signature including the limitations

lem sirketi baglamamaktaydi. Yeni hiikiim cercevesinde
de, bir yetki belgesi hazirlanmasi ve bunun islemin kargi
tarafina ibraz edilmesi durumunda, ii¢iincii kiginin iyi
niyetinden sz edilemeyecektir.

Anonim sirketlere iliskin olarak TTK kapsaminda, tem-
sile yetkili olmayan yonetim kurulu tiyeleri ile sirkete
hizmet akdi ile bagh olan kisilerin, sinirh yetkiye sahip
ticari vekil veya diger tacir yardimcilar: olarak atanabil-
mesi icin temsilcilerin temsil yetkilerinin kapsaminin i¢
yonergede belirlenmesi ve temsilcilerin ayrica bir yone-
tim kurulu karariyla atanmasi gerekmektedir.

Eski uygulama kapsaminda ticaret sicilleri, kanunda
acikea izin verilenler digindaki temsil yetkisi sinirlan-
dirmalarim tescil etmekte olmalarina ragmen, herhangi
bir kanunda bu hususa dair bir degisiklik yapilmams
da olsa, TTK’nin kabuliinden bir siire sonra baz siciller
eski uygulamay1 kanuna aykir1 gérerek, kanunda agikca
tesciline izin verilenler digindaki yetki simirlamalarim
iceren veya ticari vekillere verilen imza yetkilerini tes-
cil etmemeye baglamiglardir. Bu uygulamayr miiteakip
noterliklerce, ticaret siciline tescil edilmemis imza yet-
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and informing the other party regarding limitation of au-
thorities, by submitting the circular of signature and in
this manner by way of eliminating the good faith of the
third parties.

Therefore, the registration of the limitation of authority
hasnoimportance and the company shall not be liable for
transactions performed by exceeding the limits of the au-
thority. Within the frame of the new provision, there shall
be no good faith of the third parties in case a certificate
of authority is issued and is submitted to the other party.

Within the scope of the TCC regarding the joint-stock
companies, in order for the members of the board of di-

11

kilerini iceren imza sirkiileri diizenlenmesinde de so-
run yaganmaya baglanmigtir. Esas olarak, uygulanmaya
baglanan yeni diizenleme, TTK’nin yeni hiikiimlerinden
kaynaklanan bir soruna iligkin olmamakla beraber, eTK
doéneminden beri devam eden bir uygulama yasal zemine
oturtulmaya calisilmaktadir®.

Yonetim kurulunun temsil yetkisini bir veya daha faz-
la murahhas iiyeye veya miidiir olarak iiciincii kigilere
devredebilmesi gart1, en az bir yonetim kurulu iiyesinin
temsil yetkisini haiz olmasima baglanmigtir . S6z konu-
su diizenlemeyle, anonim sirketin temsilinin tiimiiniin
iiclincil kigilere devri engellenmek istenmis; bu tarz bir
devir olmas1 durumunda mutlaka bir yonetim kurulu

14 Yanli, Nilsson. “Anonim ve Limited Sirketlerde 18 TCC, Article 371/7
Sinirl Yetkili Temsilci Tayini”, p.20 19TCO, Article 549
15 TCC, Article 371/7 20 TCC, Article 371/3

16 TCO, Article 551 and 552
17TCO, Article 551

21TCC, Article 371/7

22TCC, Article 36/3

23 Yanli, Nilsson. “Anonim ve Limited Sirketlerde
Sinirli Yetkili Temsilci Tayini”, p. 8.

24 TCC, Article 370/2
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rectors, not being authorized to represent the company
and other individuals affiliated the company with a labor
contract, to be assigned as commercial representatives
with limited authorities or other merchant assistants,
the scope of the representative authorities should be
determined in an internal directive and the representa-
tives should be assigned by way of a new resolution of the
board of directors.

Within the scope of the former practice, although the
trade registries were used to register the limitations of
representative authorities other than the ones allowed
explicitly within the legislation and even no amend-
ments made regarding this matter, few trade registries

iiyesinin siirsiz yetkili olmasi gerektigi ve bu yetkinin
i¢c yonergede yer almasi gerektigi kabul edilmistir. Tgili
hiikiimde acikca “sinirsiz” ibaresi bulunmasa da, uygula-
mada bu yetkinin sinirsiz sekilde olmasi gerektigi kabul
edilmektedir. eTK doneminde de ayni hiikmiin yer al-
masina ve TTK déneminde de eski uygulamanin uygu-
lanmaya devam etmesine ragmen; eski uygulama kapsa-
minda ticaret sicili bu sekilde bir zorunluluk aramazken,
yukarida da bahsedildigi iizere bir kanun degisikligi ger-
ceklesmemis olmasina ragmen baz siciller eski uygula-
may1 kanuna aykir1 gormeye baglamis ve simirsiz yetkili
bir yonetim kurulu iiyesi olmaksizin yapilan {i¢iincii ki-
silere yetki devirlerini tescil etmemeye baglamiglardir. B

14 Yanli, Nilsson. “Anonim ve Limited Sirketlerde 18 TTK Madde 371/7
Sinirh Yetkili Temsilci Tayini”, s. 20. 19 TBK Madde 549
15 TTK Madde 371/7 20 TTK Madde 371/3
16 TBK Madde 551 ve 552

17 TBK Madde 551

21TTK Madde 371/7

22TTKm. 36/3

23 Yanli, Nilsson. “Anonim ve Limited Sirketlerde
Sinirl Yetkili Temsilci Tayini”, s. 8.

24 TTK Madde 370/2
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started not to register the signing authorities including
limitations of authority except explicitly allowed ones
within relevant legislation or granted ones to the com-
mercial representative, since they started to accept the
former practice as unlawful. Following the above men-
tioned practice, many problems confronted the notary
publics regarding the draft of circular of signature in-
cluding signing authorities which are not registered in
the trade registry. Moreover, the new practice started to
be implemented is not related to a problem arising from
the new provisions of the TCC; however an ongoing prac-
tice since the period of the fTC is aimed to be put on a le-
gal ground.?®

The assignment of the authority to represent the board of
directors to third parties as managers or to one or more
managing members required at least that one member of
the board of directors should have the authority to repre-
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