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ABSTRACT

Purpose of this article is to examine novel-
ties that are introduced by the Regulation on
Commercial Advertising and Unfair Commer-
cial Practices (“New Regulation”) and to
discuss whether those novelties are capable
of addressing the problems that occurred
in practice during the validity period of the
former Regulation on Principles and Imple-
mentation Guidelines for Commercial Adver-
tising and Announcements (“Former Regu-
lation”) and the problems that still continue
to exist in the practice as of today.

Within this scope, we will first analyze the
New Regulation and the problems occurred

OZET

Bu makalenin amaci, Ticari Reklam ve Haksiz
Ticari Uygulamalar Yonetmeliginin (“Yeni Yé-
netmelik”) getirmis oldugu bir takim yenilikle-
rin incelenmesi ve bu yeniliklerin mulga Ticari
Reklam ve llanlara lliskin llkeler ve Uygulama
Esaslarina Dair Yonetmelik (“Mulga Yénet-
melik”) doneminde var olan ve ginimuizde
halen devam etmekte olan uygulamaya iliskin
sorunlari ortadan kaldirabilecek nitelikte olup
olmadiginin tartisiimasidir.

Bu dogrultuda, oncelikle Yeni Yonetmelik'in
yurdrlige girmesine ve Mulga Yonetmelik do-
neminde karsilasilan sorunlara kisaca degini-
lecek olup, sonrasinda Yeni Yonetmelik ile ge-
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during the validity period of the Former Regu-
lation. Furthermore, we shall briefly discuss
novelties that are brought up by the New
Regulation which are significant, and shall be
examined with regards to the frequently en-
countered problems in practice. Eventually,
we will conclude that the novelties brought
up by the New Regulation are capable of ad-
dressing the problems that have occurred
during the validity period of the Former Regu-
lation, which still continue to exist as of today.

KEY WORDS: Regulation on Commercial
Advertising and Unfair Commercial Imple-
mentations, Former Regulation on Principles
and Implementation Guidelines for Commer-
cial Advertising and Announcements, Com-
parative Advertising, Advertising, Commercial
Advertising, Advertising Bans, Testimonial Ad-
vertising, Law on Consumer Protection.

1. INTRODUCTION

HE NEW REGULATION ENTERED INTO FORCE THROUGH
publication by the Official Gazette numbered
29232, dated 10.01.2015. Before the New Regu-
lation came into force,! related provisions of
the Law on Consumer Protection numbered
6502 (“LCP”) and the provisions of the For-
mer Regulation which was introduced in accordance
with the former Law on Consumer Protection numbered
4077 (“Former Law”), had been applied to the disputes
related to the advertisements.

Aforementioned situation causes a problem in practice,
since the Former Regulation was introduced in accord-
ance with the provisions of the Former Law and was not
in conformity with the provisions of the LCP. In this re-
spect, it has been realized that it aimed to cover the lack
of legal aspects and to solve the issues in the advertising
law through the implementation of the New Regulation.

In conjunction with the New Regulation, more exten-
sive regulations than the Former Regulation are
implemented by taking into consideration the interests
of the consumers.

tirilen 6nemli degisiklikler, uygulamada en cok
rastlanan sorunlara iliskin olarak incelenecek-
tir. Makalemizin sonuc kisminda ise, Yeni Yo-
netmelik ile getirilen degisikliklerin, uygulama-
ya iliskin olarak Mulga Yonetmelik déneminde
var olan ve gunumtzde halen devam eden
birtakim sorunlari ortadan kaldirabilir nitelikte
olup olmadigr hususu tartisilacaktir.

ANAHTAR KELIMELER: Ticari Reklam
ve Haksiz Ticari Uygulamalar Yonetmeligi,
Mulga Ticari Reklam ve llanlara lliskin lkeler
ve Uygulama Esaslarina Dair Yonetmelik, Kar-
silastirmali Reklamlar, Reklam, Ticari Reklam,
Reklam Yasaklari, Tanikli Reklamlar, Ttketici-
nin Korunmasi Hakkinda Kanun.

1. GIRIS

ENi YONETMELIK, 10 OCAK 2015 TARiHLi, 29232
sayil1 Resmi Gazete’de yayinlanarak' yiiriir-
liige girmistir. Yeni Yonetmelik’in yiirtirliige
girmesinden 6nce, reklamlara iligkin ihti-
laflarda, 6502 sayili Tiiketicinin Korunmasi
Hakkinda Kanun’un (“TKHK”) ilgili mad-
deleri ile birlikte 4077 sayili1 miilga Tiiketicinin Korun-
mas1 Hakkinda Kanun’a (“Miilga Kanun”) uygun olarak
hazirlanmis olan 14 Haziran 2003 tarih ve 25138 sayili
Resmi Gazete’de yaymlanan Ticari Reklam ve Ilanlara
Hi§kin Ilkeler ve Uygulama Esaslarma Dair Yonetmelik
(“Miilga Yonetmelik”) hiikiimleri uygulanmaktaydi.

Bu durum, Miilga Yonetmelik’in Miilga Kanun’daki hii-
kiimler dogrultusunda hazirlanmis olmasi ve TKHK ile
uyumlu olmamasi nedeniyle, uygulamada bazi sorunlara
yolagmaktaydi. Yeni Yonetmelik’in yiiriirliige girmesiile
birlikte, bahsi gecen sorunlarin agilmasinin hedeflendigi
ve reklam hukukundaki bir takim bogluklarin doldurul-
maya caligildig1 anlagilmaktadir.

Yeni Yonetmelik ile birlikte, tiiketicilerin menfaati géze-
tilerek Miilga Yonetmelik’e kiyasla daha kapsamli diizen-
lemeler getirilmis oldugu anlagilmaktadir.
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2. EVALUATIONS REGARDING THE PROVISIONS
THAT ARE INTRODUCED AND AMENDED BY THE
NEW REGULATION

2.1. Comparative Advertising

Comparative advertising constitutes the advertisement
whereby features of rival products or services are di-
rectly or indirectly employed in commercial activities of
products or services.

There were some differences between the provisions of
the LCP and Former Regulation regarding the compara-
tive advertising between the enforcement date of the
LCP and the New Regulation. That is to say, as stated in
the 5% subsection of Article 61 of the LCP that compara-
tive advertising of the rival goods and services of which
fulfill the identical needs or aims to achieve identical
purposes could be made.

However, even though the comparative advertisings is al-
lowed according to the provision, the issues regarding the
implementation ofthoseadvertisements arenotclarified;
e.g. itis not clear whether the competitor companies can
useeachother’strademarks/productsintheiradvertising.

2. YENI YONETMELIK iLE GNGORULEN VE DE-
GISTIRILEN DUZENLEMELER iLE iLGILi DEGER-
LENDIRMELER

2.1. Karsilastirmah Reklamlar

Kargilagtirmali reklam, bir mal veya hizmetin tamitim
esnasinda, rakip mal veya hizmetlere iligkin unsurlarin
dogrudan veya dolayh olarak kullanildig reklamlardir.
TKHKmin yirirlige girdigi tarihinden, Yeni
YonetmeliK’in yiiriirliige girdigi tarihe kadar olan do-
nemde, karsilastirmali reklamlar bakimindan, TKHK
hiikiimleri ile Miilga Yonetmelik hiikiimleri arasinda
farkhliklar s6z konusuydu. $6yle ki, TKHK’nin 61. mad-
desinin beginci fikrasinda, aym ihtiyaclar: karsilayan ya
da ayni amaca yonelik rakip mal veya hizmetlerin kargi-
lagtirmali reklaminin yapilabilecegi belirtilmektedir.

S6z konusu maddede kargilagtirmal reklamlara izin ve-
rilmis olmakla birlikte, karsilagtirmali reklamin hangi
kapsamda yapilabilecegi, 6rnegin rakip sirketlerin bir-
birlerinin markalarini/iiriinlerini, yapacaklar1 reklam-
larda kullanip kullanamayacaklar1 hususlarinda aciklik
bulunmamaktadir.
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Pursuant to Article 11 of the Former Regulation, com-
parative advertisings could be made only if; (i) the name
of the product, service or trademark is not indicated, (ii)
the compared products or services bears the same quali-
fications and features or satisfies the same requests and
needs, and (iii) it is in accordance with the principles of
fair competition and the consumers are not mislead in
thisregard.

Even though it is possible to make comparative advertis-
ing in accordance with the LCP, uncertainty is inevitable
in practice, since the scope of the comparative advertis-
ing is not stipulated under the LCP. Likewise, the Board
of Advertisement has shown strict and prohibitive atti-
tude in its decisions regarding comparative advertising
and even the smallest implication of comparison was
considered unlawful due to the reason that the purpose
of denigration exists in the advertisement thereby.

For instance, the Board of Advertisement, within its ex-
amination of the file numbered 2014/635; regarding an

Miilga Yonetmelik'in 11. maddesi uyarinca, kargilagtir-
mal reklamlarin; (i) karsilagtirilan mal, hizmet veya
marka adinin belirtilmemesi, (ii) karsilagtirilan mal veya
hizmetlerin ayni nitelikte ve 6zellikte olmasi veya ayni is-
tek ve ihtiyaca cevap vermesi, (iii) diiriist rekabet ilkele-
rine uygun olmasi ve tiiketicinin yaniltilmamasi halinde
yapilabilecegi belirtilmekteydi.

TKHK uyarinca karsilagtirmali reklam yapilmasi miim-
kiin olmakla birlikte, kargilastirmali reklamlarin hangi
cercevede yapilabilecegi 6ngoriilmediginden, uygulama-
da birtakim belirsizliklerle karsilagilmas1 da kagimilmaz
olmaktadir. Nitekim Reklam Kurulu, vermis oldugu ka-
rarlarla, kargilagtirmali reklamlara iligkin olarak kati ve
yasakel bir tutum sergilemekte; reklamlardaki en ufak
bir kiyaslama imasim dahi kétiilleme amaci giidiildiigii
gerekcesiyle hukuka aykiri1 bulmakta idi.

Ornegin, Reklam Kurulu 2014/635 sayili dosyaya iligkin
incelemesinde; “Giivenliginizi tehlikeye atmayin” slogan-
I1 bir reklama iligkin olarak, s6z konusu sloganin ve rek-
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advertisement with a slogan of “Do not risk your safety”,
have concluded that the slogan and the advertising “im-
ply that the private services provide vehicle maintenance
and repair services in accordance with the all legislations
and standards are not safe, denigrate the same and consti-
tute an unfair competition; therefore such advertisements
are deceptive and misleading for the consumers and con-
trary to the legislation.”

Board of Advertisement has decided for the file num-
bered 2013/398 regarding an advertisement of a GSM
company that the expression of “/ X/ is the Most Advanta-
geous Aloft - Ashore. Choose one of the advantageous[X]’s
roaming packages while travelling abroad and talk at an
affordable price”, makes a comparison with other GSM
operators; thus the expressions within the advertising
are deceptive for the consumers and contrary to the prin-
ciples of fair competition.

Likewise, when the precedents of the Board of Advertise-
ment are analyzed, it is observed that the Board of Ad-
vertisement is quite strict against comparative advertis-
ing and interprets the relevant provisions of the Former
Regulation regarding comparative advertising severely.

The most extensive amendment brought by the New
Regulation is regarding the comparative advertising,
then, according to the New Regulation, comparative ad-
vertising can be made by using the competitor company’s
trademark, commercial title, business name or any other
distinguishing mark or product or services. However,
pursuant to Article 8 of the New Regulation, there are
several restrictions regarding comparative advertising.

In this regard, comparative advertising can be made only
if; they are not deceptive and misleading, they do not cause
an unfair competition, compared products or services
bears the same qualifications and features or satisfies the
same requests and needs, the compared issue is in favor of
the consumer, one or more than one substantive, essential,
verifiable and typical features of the products or services,
including their prices, compared objectively, objective,
measurable claims and the claims based on the numeri-
cal data that have been made prove with scientific tests,
reports or documents, it does not denigrate or discredit the
intellectual and industrial property rights, commercial ti-
tle, business name, other distinguishing marks, products,
services, activities or other characteristics of the competi-
tor companies, products or services are in the same geo-
graphical places for the comparison of the products and

lamin, “tlim mevzuat ve standartlara uygun olarak arag
bakim ve onarumt yapan ozel servislerin giivenli olmadi-
gint ima ettigi, kétiiledigi ve haksiz rekabet olusturdugu;
dolayistyla s6z konusu tanitimlarin tiiketicileri aldatict,
yaniltict ve mevzuata aykirt nitelikte oldugu” seklinde bir
sonuca varmigtir.

Reklam Kurulu, bir GSM firmasin reklamina iligkin
2013/398 say1l1 dosyada gecen “Havada Karada En Avan-
tajli [XP. Yurt disina ¢ikarken birbirinden avantajli [X]
roaming paketlerinden istediginizi se¢in, uygun fiyatlar-
la konugun” ifadesi ile, [X]'in diger GSM operatorleri ile
bir karsilastirmada bulunduguna, dolayisiyla s6z konusu
reklamlarda yer alan ifadelerin tiiketicileri yaniltici nite-
likte ve diiriist rekabet ilkelerine aykir1 olduguna karar
vermistir.

Nitekim Reklam Kurulunun vermis oldugu emsal ka-
rarlar incelendiginde, kargilastirmal reklamlara yonelik
oldukea sert bir tutum sergilendigi ve karsilastirmali rek-
lamlar bakimindan Miilga Yonetmelik’in ilgili maddesi-
nin kat1 bir sekilde yorumlandig: goriilmektedir.

Yeni Yonetmelik ile getirilen en kapsamli degisiklik kar-
silagtirmali reklamlara iligkin olup, Yeni Yonetmelik uya-
rinca, karsilagtirmal reklamlar rakip sirketin markasi,
ticaret unvany, igletme ad1veya diger bir ayirt edici igareti
ya da mal veya hizmetleri kullamilmak suretiyle de yapi-
labilecektir. Ancak, Yeni Yonetmelik’in 8. maddesi uya-
rinca, kargilagtirmali reklamlara iliskin olarak birtakim
kisitlamalar 6ngoriilmektedir.

Bukapsamda, kargilagtirmali reklamlar ancak; aldatici ve
yanilticiolmamalary, haksizrekabeteyol agmamalari, kar-
stlastirilan mal veya hizmetlerin ayni nitelikte olmalari ve
ayni istek ya da ihtiyaca cevap vermeleri, tiiketiciye fayda
saglayacak bir hususun karsilastirilmasy, karsilastirilan
mal veya hizmetlerin, fiyati da dahil, bir ya da daha fazla
maddi, esasli, dogrulanabilir ve tipik ézelliginin objektif
olarak karsilagtirilmast, nesnel, élctilebilir, sayisal verile-
re dayanan iddialarin; bilimsel test, rapor veya belgelerle
ispatlanmasti, rakiplerin fikri ve sinai miilkiyet haklarin,
ticaret unvaniny, isletme adin, diger ayurt edici isaretleri-
ni, mallari, hizmetlerini, faaliyetlerini veya diger ozel-
liklerini kotiilememesi veya itibarsizlagtirmamast, mengei
belirtilmis mal veya hizmete iliskin karsilastirmada, mal
veya hizmetlerin ayni cografi yerden olmasi, reklam veren
ilerakibinin markas, ticaret unvani, isletme adi veya diger
bir aywrt edici isareti ya da mal veya hizmetlert ile ilgili ka-
ristkliga yol agmamast, halinde yapilabilecektir.
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services of which the origins are stated, the trademarks,
commercial titles, business name and other distinguish-
ing marks or products or services of the advertiser and the
competitor does not make a confusion.”

Moreover, pursuant to second subsection of Article 8 of
the New Regulation, name, trademark, logo or other dis-
tinguishing figures or expressions and commercial titles
or business names of the competitor companies can be
used in the comparative advertisement provided that is
in accordance with the aforementioned conditions.

Even though many restrictions regarding comparative
advertising are stipulated by such provision of the New
Regulation, the usage of trademarks, commercial titles,
business names or other distinguishing marks or prod-
ucts or services of the competitor companies in the com-
parative advertisement is allowed under the Turkish law
for the first time.

However, it should be noted that the second subsection
of Article 8 of the New Regulation regarding the com-
parative advertising will enter into force as of January 10,
2016, which is one (1) year later from the date of publica-
tion thereof.

2.2. Burden of Proof and Its Scope

The New Regulation aims the information in the con-
tents of the advertising to rely on more concrete and
scientific data by stipulating stricter rules on the conclu-
siveness thereof, compared to the Former Law and For-
mer Regulation.

Even though the Former Regulation stated that the de-
scriptions regarding verifiable facts, claims or sampled
statements were required to be proved with regards to
theburden of proof, there were no concrete criteria of cir-
cumstances under which this liability should be fulfilled.

Bununla birlikte, Yeni Yonetmelik’in 8. maddesinin ikin-
ci fikrasi uyarinca, karsilagtirmali reklamlarda rakiple-
re ait isim, marka, logo veya diger ayirt edici sekil veya
ifadeler ile ticaret unvani veya isletme adlari, yukarida
belirtilen kogullara uygun olmak sartiyla kullamlabile-
cektir.

Yeni Yonetmelik’in s6z konusu hiikmii ile kargilagtirma-
I reklamlara iligkin pek cok sinirlama 6ngériilmiis olsa
dahi, kargilagtirmal reklamlarin, rakip sirketlerin mar-
kas, ticaret unvani, isletme adi veya diger bir ayirt edici
isareti ya da mal veya hizmetleri ile ilgili olarak reklam
yapilmasina Tiirk hukukundailk kez cevaz verilmektedir.

Belirtilmelidir ki, Yeni YOnetmelik’'in karsilagtirma-
Ii reklama iliskin 8. maddesinin ikinci fikrasi, Yeni
Yonetmelik’in yayim tarihinden bir y1l sonra, 10.01.2016
tarihinden itibaren yiiriirliige girecektir.

2.2. ispat Kiilfeti ve Kapsami

Yeni Yonetmelik, Miilga Kanun ve Miilga Yonetmelik’e
gore, reklam icerigindeki bilgilerin ispat edilebilirligine
iligkin daha kati kriterler getirmek suretiyle, bu bilgile-
rin daha somut ve bilimsel verilere dayanmasini amacla-
maktadir.

Miilga Yonetmelik, ispat kiilfetine iliskin olarak, dogru-
lanabilir olgularla ilgili tamimlamalarin, iddialarin ya da
ornekli anlatimlarin kanitlanmak zorunda oldugunu be-
lirtmekte ise de bu yiikiimliiliigiin hangi surette yerine
getirilecegini somut kriterlere baglamamus idi.

Yeni Yonetmelik’in 9. maddesi ile reklamlarda yer alan
dogrulanabilir olgularla ilgili tanimlamalarin, iddialarin
ya da ornekli anlatimlarin, iiniversitelerin ilgili boliim-
lerinden veya akredite olmus ilgili test ve degerlendirme
kuruluslarindan veya bagimsiz arastirma kuruluglarin-
dan alinmig raporlar ile kanitlanmasi zorunlu kihnmagtir.

1Article 34 of the Regulation stipulates that the
Article 8, paragraph 2 will come into force one (1)
year after the date of publishing and other provisions
will come into force from the date of publishing

of the Regulation. Article 8 paragraph 2 is about
comparative advertising.

12.05.2015.

2 The name of the company has been replaced by [X].
3 Examination regarding the file numbered 2014/1868
which is published in the Press Bulletin dated

which is published in the Press Bulletin dated March
12,2013.
6 The name of the company has been replaced by [X].

4 The name of the company has been replaced by [X].
5 Examination of the document numbered 2013/167
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According to Article 9 of the New Regulation, it is obliga-
tory to prove the descriptions regarding verifiable facts,
claims or sampled statements in the advertisements
with reports obtained from the related departments of
universities or accredited testing and evaluation institu-
tions or independent research institutions.

Furthermore, pursuant to Article 9 of the New Regu-
lation, it is required that the scientific relevance of re-
searches and works of which were made in the advertis-
ers’ own laboratory or centers should be confirmed by
the related departments of universities or accredited
testing and evaluation institutions so as to be considered
as an evidence.

The aim of the novelties that are brought by the New
Regulation is to prevent the preparation and publishing
of the advertisements that are misleading the consumers
and not based on concrete and scientific data.

The Board of Advertisement proceeds to render judg-
ments in accordance with the novelties that are brought
by the New Regulation. In this respect, it has been de-
cided through one of its examinations® regarding the ex-
pressions on the package of a cleaning sponge that, “the
claim of ‘Absorbs water up to 20 times of its weight.” does
not fulfill the conditions that are stipulated with Article 9
of the Regulation on Commercial Advertising and Unfair
Commercial Implementations as there is no information
that the tests which are submitted to prove the claim and
were made in the own laboratories of the [X}, were per-
formed on the advertised products, moreover, they were not
made by independent and accredited laboratories either.”

2.3. Testimonial Advertisements

In accordance with Article 12 of the Former Regulation,
it was stipulated that any testimonies or consents which
are fictitious and are not based on the experience of the
testifier, shall not be included or referred within the tes-

Ayrica, Yeni Yonetmelik’in 9. maddesi uyarinca, reklam
verenlerin kendilerine ait laboratuvar veya merkezlerin-
de yapilan aragtirmalarin ya da ¢alismalarin ispat niteli-
ginde sayilabilmesi icin, s6z konusu ¢aligmalarin bilimsel
gecerliliginin {iniversitelerin ilgili b6liimlerince veya ak-
redite olmus ilgili test ve degerlendirme kuruluslarinca
teyit edilmesi gerekmektedir.

Yeni Yonetmelik ile getirilen yenilikler uyarinca, tiike-
ticiyi yaniltici, somut ve bilimsel verilere dayanmayan
hususlarda reklam hazirlanmasinin ve yayinlamasinin
oniine gecilmesi amaclanmaktadir.

Reklam Kurulu, Yeni Yonetmelik ile getirilen bu diizen-
lemeye uygun kararlar vermeye baglamigstir. Nitekim
Reklam Kurulu'nun, bir temizlik siingerinin ambalajin-
daki tanmitimlara iligkin olarak gerceklestirdigi inceleme-
de®, “Agirligimin 20 katina kadar suyu emer.” iddiasinin
ispatina yonelik olarak sunulan ve [X]* firmasina ait labo-
ratuvardayapilan testlerin tanitumi yapilan tirtin tizerinde
uygulandigina dair bir bilgi bulunmadigt, yani sira soz ko-
nusu testler bagimsiz ve akredite bir laboratuvarca yapil-
madigt i¢in Ticari Reklam ve Haksiz Ticari Uygulamalar
Yénetmeligi’nin 9 uncu maddesinde yer alan kosullart kar-
stlamadigina” karar verilmigtir.

2.3. Tanikhi Reklamlar

Miilga Yonetmelik’in 12. maddesi uyarinca, tanikh rek-
lamlarda, gercek olmayan ve tanikligina bagvurulan ki-
sinin tecriibesine dayanmayan hicbir taniklik ya da onay
ifadesine yer verilemeyecegi veya atifta bulunamayacagi
ve gecerliligini yitiren veya bagka nedenlerle uygulana-
maz duruma gelen taniklik ya da onay ifadelerinin rek-
lamlarda kullanilamayacag) 6ngériilmiigtiir.

Yeni Yonetmelik uyarinca, Miilga Yonetmelik'te yer
alan kisitlamalar aynen korunmusgtur. Ancak Yeni
Yonetmelik’in 16. maddesinde reklamlarda; doktor, dis
hekimi, veteriner hekim ve eczacilar ile saglik kurulugla-

1 Yeni Yénetmelik 34. maddesi, Yeni Yonetmelik'in 8.
maddesinin ikinci fikrasinin, Yeni Yonetmelik'in yayin
tarihinden itibaren bir (1) yil sonra, diger hitkiimlerinin
ise yonetmeligin yayinlanmasiyla birlikte yiirirlige
girecegini diizenlemektedir. Soz konusu 8. maddenin
ikinci fikrasi, karsilastirmali reklamlara iliskindir.

2 ilgili firma adi yerine [X] isareti kullanilmistir.
312.05.2015 tarihli Basin Billteni'nde yayinlanan
2014/1868 sayili dosyaya iliskin inceleme.

4 llgili firma adi yerine [X] isareti kullanilmistir.
512.03.2013 tarihli Basin Billteninde yayinlanan
2013/167 sayil dosyaya liskin inceleme.

6 llgili firma adi yerine [X] isareti kullanilmistir.
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timonial advertisements and the testimonies or consents
that become invalid or inapplicable due to any other rea-
son, shall not be used therein either.

Inaccordance with the New Regulation, restrictions stip-
ulated under the Former Regulation are reserved. How-
ever, Article 16 of the New Regulation brought on some
additional restrictions on health declarations or displays,
statements or references which can create an impression
thereon of doctors, dentists, veterinarians and pharma-
cists and health institutions that provide these products
and services cannot be included in the advertising.

Itis understood that with the restrictions set forth in the
New Regulation, the aim is to prevent the advertising
that could deceive customers with the statements of
doctors and dentists and which is constantly encoun-
tered in practice.

rinin bir mal veya hizmete yonelik saglik beyaninda bu-
lunduguna iligkin ya da bu izlenimi uyandiran herhangi
bir goriintii, beyan veya atfa yer verilemeyecegine yone-
lik ek kisitlamalar getirilmigtir.

Yeni Yonetmelik ile getirilen kisitlamalar ile uygulama-
da sikca kargilagilan, doktorlarin ve dis hekim-
lerinin beyanda bulundugu ve tiiketiciyi yaniltma kabili-
yeti yiiksek reklamlarin sonlandirilmasinin amaclandig:
anlagilmaktadir.

2.4. Ortiilii Reklamlar

Ortiilii reklam; reklam oldugu acikca belirtilmeksizin
yazl, haber, yaymn ve programlarda, mal veya hizmet-
lere iligkin isim, marka, logo ya da diger ayurt edi-
ci sekil veya ifadelerle ticaret unvam ya da igletme ad-
larmin reklam yapmak amaciyla yer almasi ve tanitici
mabhiyette sunulmasidir.
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2.4. Covert Advertisements

Covert advertising refers to appearance and presenta-
tion the trademarks, logos or commercial titles and busi-
ness names with any other distinguishing marks of goods
and services for advertisement purposes in the articles,
news, publications or programs without explicitly stat-
ing that itis an advertisement.

As the provisions set forth in the Former Regulation re-
garding the covert advertisements were inadequate, lim-
itations were determined through the decisions of the
Board of Advertisement. Therefore, even though the cov-
ert advertising was not allowed in accordance with sub-
section (d) of Article 5 of the Former Regulation, since
the limitations on the covert advertising has not been
regulated therein, the discretion has been granted to the
Board of Advertisement in that matter. Itis observed that
the Board of Advertisement has shown strict attitude in

Miilga Yonetmelik'te ortiilii reklamlara iligkin diizen-
lemeler yetersiz oldugundan, ortiilii reklamlara iligkin
sinirlar, Reklam Kurulu kararlar1 dogrultusunda belir-
lenmekteydi. Zira Miilga Yonetmelik’in 5. maddesinin
(d) fikras1 uyarinca, ortiilii reklam yapilamayacagi be-
lirtilmekle birlikte, ortiilii reklama iliskin smirlar dii-
zenlenmemis, dolayisiyla Reklam Kurulu'na bu hususta
serbestlik taninmigtir. Reklam Kurulu'nun ortiilii rek-
lamlara iligkin kararlari incelendiginde, 6rtiilii reklamla-
rin degerlendirilmesine iligkin olarak oldukca kati bir tu-
tum gosterdigi goriilmektedir. Nitekim Reklam Kurulu
yapmig oldugu bir incelemede,® bir gazetenin ekinde yer
alan bulmacaya iliskin olarak; “bulmaca incelendiginde,
bulmacada cesitli sorularin bulundugu, bulmaca boslu-
gunda Formula aracina yer verildigi ve soz konusu arag
lizerinde bir tiitiin markast olan [ X]° yazistnin bulundugu,
sorular incelendigi zaman Formula’ya iliskin herhangi bir
sorunun bulunmadig, tistelik Formula aracinin lizerinde,
acik reklami dahi yasak olan bir tiitiin markasina yer ve-
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its previous decisions regarding the covert advertise-
ments. Likewise, the Board of Advertisement decided® to
impose an administrative fine and suspend an advertise-
ment within the crossword puzzle of a newspaper due to
the following reasons: “there are various questions within
the crossword puzzle and a blank was designated for For-
mula car which has a tobacco advertisement of the [X]°
thereon. And it is understood through the examinations of
the questions that there is no question regarding Formula
and furthermore covert advertisement of a tobacco brand
which is prohibited to make explicit advertisements, is
made within the crossword puzzle.”

New Regulation embodies the limitations regarding
covert advertisements by stipulating more detailed and
extensive provisions thereof and prohibits the usage of
audio, written and visual covert advertisings within all of
the communication instruments.

rilerek soz konusu markann értiilii reklaminin yapildigr”
gerekcesiyle idari para cezas1 verilmesine ve reklamin
durdurulmasina karar vermistir.

Yeni Yonetmelik, ortiilii reklamlara iligkin daha detayh
ve kapsaml hiikiimler getirmek suretiyle konuya iligkin
smirlar1 somutlagtirmig; ortiilii reklam yasagina iligkin
olarak her tiirlii iletisim aracinda sesli, yazil ve gorsel
olarak ortiilii reklam yapilmasini yasaklanmigtir.

Yeni Yonetmelik’in 23. maddesi uyarinca 6rtiilii reklam-
larin degerlendirilmesinde, isim, marka, logo veya diger
ayrt edici sekil veya ifadelerle ticaret unvant veya isletme
adlart ile bunlart temsil eden kurum ve kisiye iligkin bilgi
ve gériintiilerin, icinde yer aldiklari yazi, haber, yaym veya
programlarmin formati ile konu, icerik, sunum, konumlan-
dirma ve siire agisindan uyumlu, abartisiz ve orantilt ol-
mast; haber verme, yayma ve bilgi alma hakk: ¢ercevesinde
yayinlanan yazi, haber, yayin veya programlarn; tiiketici-
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In accordance with Article 23 of the New Regulation,
following criteria shall be taken into consideration
during the evaluation of covert advertisements: name,
trademark, logo, or any other distinguishing figures and
expressions, commercial titles or business names with the
information and images of the institutions and persons
that represent those should be compatible, literal and
proportional in respect to the format of the article, news,
publications or program in which they are stated and sub-
Ject, content, presentation, orientation and the time period
thereof: articles, news, publications or programs that are
prepared within the framework of rights of communica-
tion, publication and demanding an information should
satisfy the enlightenment and clarification requirements
of the customers; renting or purchasing of products or ser-
vices should not be encouraged by referring specific adver-
tising references for the products and services which could
be influenced preferences of the customers.

We are of the opinion that provisions that are stipulated
by the New Regulation will eliminate the uncertainties
in the decisions of the Board of Advertisement on covert
advertisements and arbitrary decisions given by its own
discretion as a result of the intangibility of the previous
provisions in this respect.

In accordance with second subsection of Article 22 of
the New Regulation regarding covert advertising, adver-
tisements cannot be used in a way that would affect the
editorial independencies of the media institutions. As
the concept of “editorial independency” is intangible and
controversial, it may cause some uncertainties and dif-
ferences in practice due to the specification thereof. Such
uncertainties can only be enlightened by the decisions of
the Board of Advertisement and the Council of State.

3. CONCLUSION

New Regulation protects the interests of the consumer
and brings various provisions in this regard. The New
Regulation stipulates significant limitations on adver-
tisements, particularly regarding the burden of proof,
and also initiates the comparative advertising.

Nevertheless, there are still some outstanding issues
which have not been resolved by the New Regulation.
Pursuant to sub-section 7 of Article 61 of the LCP, adver-
tisers, advertisement agencies and mediainstitutions are
obliged to comply therewith regarding the restrictions
on advertisements.

lerin aydinlanma ve bilgilenme ihtiyacini karsilamast; tii-
ketici tercihlerini bilingli olarak yénlendirebilecek sekilde
mal veya hizmetlere yonelik 6zel tanitict atiflar yapilarak
mal veya hizmetlerin kiralanmasinin veya satin alinmast-
nin tegvik edilmemesi kogullar1 dikkate alinacaktir.

Yeni Yonetmelik'in 6rtiilii reklamlara iliskin olarak én-
gordiigli diizenlemelerin, Reklam Kurulunun ortiilii
reklamlara iligkin kararlar1 bakimindan belirsizlikleri
ortadan kaldiracag: ve maddelerin soyutlugundan dola-
y1, genis takdir kullanilmasi ile verilen keyfi kararlar1 6n-
leyecegi diisiiniilmektedir.

Yeni Yonetmelik'in ortiilii reklamlara iligkin 22. mad-
denin ikinci fikras1 uyarinca, reklamlarin mecra kuru-
luglarinin editoryal bagimsizhigim etkileyecek sekilde
kullanilamayacag1 belirtilmistir. S6z konusu maddede
gecen “editoryal bagimsizlik” kavraminin oldukca soyut
ve yoruma agcik bir ifade olmasi, uygulamada bu kavra-
min nitelendirilmesi noktasinda belirsizliklere ve farkl
uygulamalar yol acabilecektir. Bahsi gecen belirsizlikler
ise ancak Reklam Kurulu ve Danigtay kararlariyla acikli-
ga kavugabilecektir.

3.SONUC

Yeni Yonetmelik ile tiiketicinin menfaatleri gozetilmis
olup, bu kapsamda bircok yeni diizenleme getirilmigtir.
Ozellikle ispat yiikii ile ilgili olarak, reklamlara iligkin
6nemli sitmirlamalar getirilmig ayrica karsilagtirmali rek-
lamlarin da 6nii acilmigtir.

Bununla birlikte, Yeni Yonetmelik’'in ¢6ziime kavustura-
madig1 birtakim hususlar mevcuttur. Nitekim TKHK’nin
61. maddesinin yedinci fikrasi uyarinca, reklam verenle-
rin, reklam ajanslarinin ve mecra kuruluslarinin, reklam
yasaklarina iligkin TKHK'nin 61. maddesine uymakla
yiikiimlii olduklar1 diizenlenmistir. Ancak, s6z konusu
hiikiim uyarinca hangi yiikiimliiliikten kimlerin sorumlu
olacag1 hususu net olarak anlagilmamaktadir. Miilga Y6-
netmelik zamaninda da s6z konusu husus acik olmamak-
la birlikte, bu hususa iligkin olarak, reklam verenlerin,
reklamcilarin ve mecra kuruluglarinin veya aracilarinin
reklam yasaklarina uymakla yiikiimlii oldugu; reklami
yayimlayan, nakleden, dagitan veya sunan mecra ku-
ruluglarinin veya aracilarinin reklamin kabuliinde ve
kamuoyuna sunulmasinda gereken dikkat ve 6zeni gos-
termek zorunda oldugu belirtilmekte, hangi sorumluluk-
tan, hangi kurulusun sorumlu olacag: hususu ac¢ik olma-
digindan, mecra kuruluglar: uygulamada adeta Reklam
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However, it is not clearly stated who will be responsible
for which liability. Even though this issue was not clear
during the validity period of the Former Regulation, it
was stipulated that the advertisers, publicists and the
media institutions and their mediators would be liable
to comply with the restrictions on advertisements; the
media institutions and their mediators that publish, de-
liver, distribute or submit the advertisements should be
obliged to take due care and attention in the accepting
and publishing an advertising.

As the distribution of liability was not clearly regulated,
the media institutions were acting as the Board of Adver-
tisement in practice. Nonetheless, it was expecting that
such uncertainties were resolved by the New Regulation;
however, the distribution of the liability shall again be
determined in practice since any relevant provision is
not regulated therein.

As for the sanctions, provisions of the LCP shall be ap-
plied and advertisers, advertising agencies and media
institutions that breach the related provisions thereof
shall be imposed to suspension, amendment by using
the same methods or administrative fine and caution-
ary suspension up to three months, if necessary. The
Board of Advertisement may impose those sanctions
simultaneously or separately due to the qualification
of the violation. However, the issue of which sanctions
shall be imposed and who will be held liable for the ob-
ligations is still ambiguous; and it is expected to become
definite through the decisions of the Board of Advertise-
ment. Thus, we are in the opinion that the number of the
Board of Advertisement’s decisions on sanctions could
be raised in conjunction with such new provisions. B

Kurulu gibi hareket etmekte idi. Yeni Yonetmelik ile s6z
konusu belirsizligin ortadan kaldirilmasi beklenirken,
s6z konusu hususa iligkin bir diizenleme 6ngoriilmemis
olup, sorumlulugun dagitilmasi hususu yine uygulamaya
birakmugtr.

Yaptirimlar bakimindan ise, TKHK hiikiimleri aynen uy-
gulanacak olup, ilgili yiikiimliiliiklere aykir1 hareket eden
reklam verenler, reklam ajanslar1 ve mecra kuruluslar
hakkinda durdurma, aym yontemle diizeltme veya idari
para cezasl ve gerekli goriilen hallerde de ii¢ aya kadar
tedbiren durdurma cezas1 uygulanabilecektir. Reklam
Kurulu, ihlalin niteligine gore bu cezalar birlikte yahut
ayr1 ayr1 verebilecektir. Ancak kime, hangi yaptirimlarin
uygulanacagl; denetim bakimindan kimin ne kadar so-
rumlu tutulacagi ise halen muglaktir ve Reklam Kurulu
kararlariyla birlikte netlesmesi beklenmektedir. Yeni
diizenlemeler ile birlikte, Reklam Kurulu'nun verecegi
yaptirim kararlarinda artig olacag diisiiniilmektedir. B
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