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ABSTRACT

In loan contracts, creditor’s receivables may
be guaranteed through legal institutions such
as pledge, bailment and warranty. Besides, in
cases of loan contracts with more than one
creditor, like syndication loans, the need to
provide further concepts in addition to those
mentioned securities for creditors’ receiva-
bles has arisen. In order to serve this need the
notion of parallel debt, which is generally used
in British Law but not regulated under Turkish
legislation, has come into use. The notion of
parallel debt is also frequently used in some
European states; however, since the notion of
parallel debt is not a part of our legislation, it
confronts us with a set of questions regarding
its characteristics, validity and how to put it
forward. Within this context, this article pre-
sents hereby, the origin of the notion of paral-
lel debt, and represents the legal institutions
under Turkish Law, which are similar to paral-
lel debt and regulated in the notion of parallel
debt, in the light of the regulations relating to
the notion of parallel debt provided in some
existing contracts.

KEY WORDS: Securities, Parallel Debt, Ac-
knowledgement, Representation, Joint

OZET

Kredi s6zlesmelerinde, kredi verenin alacaginin
rehin, kefalet ve garanti gibi hukuki kurumlarla
teminat altina alinmasi mumkunddr. Bununla
birlikte, birden cok kredi verenin bulundugu
kredi s6zlesmelerinde, diger bir ifade ile sendi-
kasyon kredilerinde, alacagin teminati icin sa-
yilan bu teminatlara ek olarak farkli konseptler
ongorulmesi ihtiyaci duyulmustur. Bu ihtiyaca
hizmet etmek Uzere kaynag Ingiliz Hukuku
olan, ancak Turk mevzuatinda dtizenlenmeyen
paralel borc kavrami kullaniimaya baslanmistir.
Paralel borc kavrami, bazi Avrupa tlkelerinde
de sikca kullanimaktadir; ancak bizim hukuku-
muzda yer almadigindan niteligi, gecerliligi ve
ne sekilde 6ne surtlebilecegi konusunda bir ta-
kim soru isaretleri yaratabilecek bir diizenleme
olarak karsimiza cikmaktadir. Bu dogrultuda,
makalemiz paralel borc kavraminin kaynagini
ortaya koymakta ve mevcut baz sdzlesme-
lerde yer alan paralel borc kavramina iliskin
duizenlemeler 1siginda, paralel borc kavrami
icerisinde dtizenlenen ve paralel borc kavrami-
na benzer nitelikteki, Turk Hukuku'nda yer alan
hukuki kurumlar tespit ederek aciklamaktadir.

ANAHTAR KELIMELER: Teminatlar, Pa-
ralel Borg, lkrar, Temsil, M{iteselsil
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1. THE NOTION OF PARALLEL DEBT

N GENERAL, PARALLEL DEBT IS ARRANGED IN CASES OF LOAN
contracts with more than one creditor. This arrange-
ment means, the borrower, undertakes to pay the
debt incurred or will be incurred from the loan con-
tract to one of the creditors, if claimed. In this regard,
the claimant of parallel debt shall have the right to ask

the borrower to pay the due debt to himself. The claimant

of parallel debt is generally the security agent appointed
in the loan contract.

Parallel debt clause does not change the amount of bor-
rower’s debt and the borrower can pay his debt partly or
completely by either paying to the creditors or to the se-
curity agent, so that the borrower can be released from
his debts to that extent. In addition to this, drawing paral-
lel debt concept in a loan contract does not prejudice the
creditors’ right to claim their receivables arising from the
loan contract. Furthermore, the undertaking which was
given by the parallel debt shall not be affected if one of the
creditors transfers his receivable from the borrower and
such undertaking continues to exist.

As parallel debt is in any case equal to the debt incurred
by the loan contract, in cases when new interests are add-
ed or the debt of the loan is partly released, the amount
of parallel debt shall change in parallel with the debt in-
curred in the loan contract, without the need of a new
loan contract. The name of parallel debt is derived from
its ability to change as borrower’s debts change.

2. SOURCE LAW

Beyond doubt, Anglo-Saxon legal system (in other words
Common Law) composes the source of parallel debt
concept. In this regard, generally, parallel debt con-
cept appears in loan agreements, which are subjected to
English Law.

In syndicated loans, which are subject to English Law,
since a security structure regarding loan agreement can-
not be provided for all creditors, a trust structure is con-
stituted a security agent is appointed within this frame-
work. Under this constituted trust structure, the trustee
actsin favor of the benefit of other companies partakingin
the group and with common leading of these companies.

Therefore, security agent has the right to apply for the se-
curities in name of all creditors. In this direction, as all se-

1. PARALEL BORC KAVRAMI

ARALEL BORC, GENELLiKLE BIRDEN FAZLA KREDi

verenin s6z konusu oldugu kredi s6zlesmele-

rinde diizenlenir. Bu diizenleme, kredi alanin,

kreditérlerden birine kredi sézlesmesinden

dogan veya dogacak olan para borcunu, talep

edilmesi halinde 6deyecegini taahhiit etme-
si anlamina gelir. Boylece, paralel bor¢ alacaklisi, kredi
sozlesmesi tahtinda muaccel hale gelen tutarlarin 6den-
mesini talep etme hakkina sahip olur. Paralel borcun ala-
caklis1 genellikle kredi s6zlesmelerinde yer alan teminat
temsilcisidir.

Paralel bor¢ klozu kredi alanin bor¢ miktarinda degisik-
lik yapmadigi gibi, kredi alan borcunun bir kismimi ya
da tamamim kredi verenlere ya da paralel borg¢ alacakli-
sina 6deyerek toplam borcundan o nispette kismindan
kurtulabilir. Bununla birlikte, paralel bor¢ kavraminin
kredi sézlesmesinde diizenlenmig olmasi, kredi verenle-
rin kredi s6zlesmesinden dogan alacaklarina iliskin asil
talep haklarina halel getirmez. Ayrica, paralel bor¢ ara-
ciligiyla verilen taahhiit, kredi verenlerden birinin kredi
alandan olan alacagini devretmesi durumunda bu devir-
den etkilenmez ve varligini korur.

Paralel borg, her zaman kredi s6zlesmesinden dogan
para borcunun miktarina esit oldugundan, yeni faizler
eklenmesi ya da kredi borcunun kismen ibra edilmesi
durumlarinda, yeni bir sézlesmeye gerek olmaksizin pa-
ralel bor¢ miktar: da kredi s6zlesmesinden dogan borca
paralel olarak degisecektir. Paralel borcun bu sekilde ad-
landirilmasinin sebebi de kredi alanin borcuna paralel
olarak degisiklik gosterebilmesidir.

2. KAYNAK HUKUK

Paralel bor¢ kavramimin kaynagim siiphesiz ki Anglo-
Sakson hukuk sistemi (diger bir deyisle Ortak hukuk)
olusturmaktadir. Bu baglamda, paralel bor¢ kavramiyla
genellikle Ingiliz Hukukuna tabi kredi sozlesmelerinde
kargilagilmaktadir.

Ingiliz Hukukuna tabi sendikasyon kredilerinde, kredi
sozlesmesine iligkin bir teminat tiim kredi verenler icin
saglanamadigindan trést yapisi kurulur ve bu yapi cerge-
vesinde bir teminat temsilcisi (security agent) atanir. Ku-
rulan bu trost yapisi uyarinca, temsilci (trustee) grupta
yer alan diger sirketlerin menfaati dogrultusunda ve bu
sirketlerin ortak yonlendirmesi ile hareket eder. Boylece
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curities gather in one creditor (security agent), any credi-
tor can leave the syndication as well as a new creditor can
participate to the syndication. As is seen, the securities | lar bir kredi verende (teminat temsilcisinde) toplandig:
provided for loan sustain their existence without being | icin, herhangibir kredi veren sendikasyondan ayrilabile-
affected from leaving of a creditor from the syndication | cegi gibi, disaridan yeni bir kredi veren de sendikasyona
or the involvement of a new creditor to the syndication.! sonradan dahil olabilecektir. Goriilecegi {izere, kredi icin
saglanan teminatlar herhangi bir kredi verenin sendikas-
The security agent concept created upon trust structure | yondan ¢cikmasindan veya yeni bir kredi verenin dahil ol-
according to English Law, causes problems regarding | masindan etkilenmeden varligini devam ettirir.!
validity for certain countries in international finance re-
lations. Hence, in Continental Europe some judicial au-
thorities do not accept securities constituted upon this
structure on the properties located within the borders of | rasi finansman iligkilerinde baz: iilkeler icin gecerlilik
their jurisdiction. At this point, the parallel debt concept | konusunda birtakim sikintilar olusturmaktadir. Nitekim
isapplied in financing, where there are multiple creditors. | Kara Avrupasi hukuk sistemlerinde baz1 yargilama mer-
With parallel debt, borrower undertakes an independent | cileri, kendi yetki sinirlari icerisinde yer alan malvarlik-
debt in an equal amount to all debt arising from loan con- | lari {izerinde bu yapiya dayanilarak kurulan teminatlar:
tract against security agent, and as the securities are con- | kabul etmemektedirler. Iste bu noktada, birden ¢ok kredi
stituted regarding parallel debt, there is no necessity to
apply strictly for abovementioned trust structure. Like-

verenin yer aldig1 finansmanlarda paralel bor¢ kavrami-
na bagvurulmaktadir. Paralel borg ile kredi alan kredi
wise, there is no negative effect for creditors of constitut-

sozlesmesinden dogan tiim bor¢lara esit miktarda ve bu
bor¢lardan bagimsiz bir borg ile teminat temsilcisine
kars1 yiikiimliiliik altina girmekte ve teminatlar paralel
borea iligkin olarak kurulmakta oldugundan, yukarida

teminat temsilcisi tiim kredi verenler adina teminatlara
bagvuru hakkina sahip olur. Bu dogrultuda, tiim teminat-

Ingiliz Hukukuna 6zgii trost yapisina dayanilarak olus-
turulmus olan bu teminat temsilcisi kavram, uluslara-

ing all securities in favor of security agent as the amount
of parallel debt is same with the amount of all debt arising
from the loan contract. In addition to this, provided secu-

GSI 141



-0>70

10/

rities are not affected in case any creditor leaves the syn-
dication. On the other hand, as the amount of the parallel
debt decreases by the payments made regarding loan (as
it changes upon loan debt in parallel), the risk of double
payment of borrower is prevented.??

Parallel debt concept is accepted clearly by some judicial
authorities, which are subject to Continental Europe le-
gal system. It is known that in 2009, Polish Court of Cas-
sation* and in 2011, French Court of Cassation , parallel
debt concept is recognized during the cases.®

3. LEGAL INSTITUTIONS ARRANGED BY AND
SIMILAR TO PARALLEL DEBT CONCEPT

In recent years, parallel debt concept is employed also in
the loan contracts, which have Turkish parties or are sub-
jected to Turkish Law. It cannot be clearly determined,
which legal notion of Turkish Law is referenced by this
concept. Nevertheless, by parallel debt structure, the no-
tion of debt acknowledgement, representation and soli-
darity are worked. Aforesaid notions of Turkish Law are
explained below; and in the loan contracts having parallel
debt concept, definitions and regulations relating to par-
allel debt may vary and in this context, it may be under-
stood which one of the notions set out below is the pur-
pose of regulating parallel debt.

3.1 Abstract Acknowledgement of Debt

Inadebtor-creditor relationship, there is often a cause for
undertaking a debt and thus granting a claim to someone
else. These causes might be a claim for a receivable (causa
credendi), to execute a gift deed (causa donandi) and to
pay an existing debt (causa solvendi). However, in some
cases acknowledging a debt can be executed without stat-
ing a cause. The acknowledgement of a debt without stat-
ing a cause is called abstract acknowledgement of debt. It
must be stated that abstract acknowledgement of debt is

bahsedilen trost yapisina tam anlamiyla bagvuru geregi
ortadan kalmaktadir. Zira paralel bor¢ kredi sdzlesme-
sinden dogan borg¢larla esit miktarda oldugundan tiim
teminatlarin paralel bor¢ alacaklis1 lehine kurulmasinin
kredi verenler acisindan herhangi olumsuz bir etkisi bu-
lunmamaktadir. Bununla birlikte, saglanan teminatlar
da kredi verenlerden herhangi birinin sendikasyondan
cikmasindan etkilenmemektedir. Ote yandan, paralel
bor¢ miktar, krediye iligkin yapilan 6demeler miktari ile
azaldifindan (kredi borcu ile paralel olarak degistigin-
den), kredi alanin miikerrer 6deme riski bertaraf edilmig
olmaktadir.>?

Paralel bor¢ kavrami, Kara Avrupasi hukuk sistemine
tabi baz iilkelerin yargilama mercileri tarafindan agikca
kabul edilmektedir. 2009 y1linda Polonya Yargitayinca ve
2011 yilinda da Fransa Yargitayinca* goriilen davalarda
paralel bor¢ kavraminin tamindig1 bilinmektedir. ®

3. PARALEL BORC KAVRAMINDA DUZENLENEN
VE BU KAVRAMA BENZER NITELIKTEKI HUKUKI
KURUMLAR

Son yillarda, taraflar1 Tiirk olan veya Tiirk Hukukuna
tabi olan kredi s6zlesmelerinde de paralel bor¢ kavrami
kullamilmaktadir. Bu kavram ile Tiirk Hukukunda hangi
kurumlara atif yapildig1 tam olarak tespit edilmemisgtir.
Ancak belirtmek gerekir ki, paralel borg¢ yapist ile Tiirk
Hukukunda yer alan borg ikrari, temsil ve teselsiil ku-
rumlari caligtirilmaktadir. Tlirk Hukukunda yer alan s6z
konusu kurumlar agagida aciklanmis olmakla birlikte,
paralel bor¢ kavraminin yer aldig: kredi sdzlesmesinde,
paralel bor¢ kavramina iligkin tanimlama ve diizenleme-
ler farkhlik arz edebilecek ve bu baglamda agagida yer
alan farkh kurumlardan herhangi birinin paralel borcun
diizenlenme amaci1 oldugu anlasilabilecektir.

1“Norton Rose Fulbright,” 13.09.2015,
http://www.nortonrosefulbright.com/knowledge/
publications/114756/parallel-debt.

2 “Norton Rose Fulbright,” 13.09.2015,
http://www.nortonrosefulbright.com/knowledge/
publications/114756/parallel-debt.

3 “Practical Law,” 13.09.29015,
http://uk.practicallaw.com/6-501-19727?sd=plc#.
4 Latham &Watkins, “Belvédére Court of Appeal
Decision Confirms Efficacy of Parallel Debt
Mechanism Under French Law”, Client Alert, 24
January 2011, No:1128

5 “Norton Rose Fulbright,” 13.09.2015,
http://www.nortonrosefulbright.com/knowledge/
publications/114756/parallel-debt.

6 Prof. Dr. M. Kemal Oguzman and Prof. Dr. Turgut
0z, Borclar Hukuku (istanbul: Vedat Publication,
2014), 215-216.

7 Prof. Dr. Fikret Eren, Borglar Hukuku Genel
Hitkiimler (Ankara: Yetkin Publication, 2012), 191-192.
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not aunilateral transaction; rather its nature is a contract.
Therefore, in order to make the acknowledgement be ef-
fective, it must be accepted by the other contracting party.

The abstract acknowledgement of debt is regulated in
Article 18 of the Turkish Code of Obligations numbered
6098 (“the Code No0.6098”). According to this provi-
sion, even in case of acknowledging a debt without stat-
ing a cause, in other words a debt being abstract of its
cause, such debt is valid. Therefore, according to the Code
No.6098, parties may acknowledge a debt without stat-
ing a cause, in this regard, without stating the main legal
relationship. Generally this sort of acknowledgement of
debt is executed to ease gaining a claim incurred from an
existing debt.

In accordance with the explanations stated above, it is
possible for parties to form a contract without stating the
legal reasons orlegal relationship and this sort of acknowl-
edgement of debt is categorized as acknowledgement of
debt in the formal sense. It must be noted that there must
be a legal reason; however, this reason is not being stated
or in other words being involved in the content of the con-
tract.” On the other hand, in case of acknowledgement of
debt in material sense, legal reason is not considered as a
mandatory factor in a promissory transaction. In other
words, even if the legal reason (underlying relationship)
is invalid, the abstract acknowledgement of debt is still
valid.

Although acknowledgment of a debt without stating its
cause is valid, however in case of an actual debt not having
a cause, it is disputed, whether it will be invalid or valid in
the doctrine, but constituting an unjustified enrichment.
In this regard, it is claimed that the abstract acknowl-
edgement of a debt is qualified as a contract incurring a
new debt in material sense.® Another view influenced
by French Law perceives abstract acknowledgement of
a debt as a tool for proof.” According to the second point

3.1. Soyut Bor¢ ikran

Herhangi bir kisinin, bir borg iligkisinde, borg altina gi-
rerek bir bagkasina alacak hakki kazandirmasinin genel-
likle bir sebebi vardir. Bu sebepler alacak sebebi (causa
credendi), bagislama sebebi (causa donandi) ya da ifa se-
bebi (causa solvendi) olabilir. Ancak bazi durumlarda bir
borcun varliginin kabul edilmesi (borcun taninmasi veya
borcun ikrar1) sebebi gosterilmeden yapilabilmektedir.
Sebebi gosterilmeden yapilan bu borcun taninmasi igle-
mine soyut borg¢ ikrar1 denmektedir. Belirtmek gerekir
ki, soyut borg ikrari tek tarafli bir islem degildir; bir s6z-
lesme mabhiyetindedir. Dolayisiyla yapilan ikrarin sonug
dogurmasi i¢in kars tarafca da kabul edilmesi gereklidir.

Sebebi gosterilmeksizin yapilan bor¢ ikrarlarinin ge-
cerli olup olmayacag konusu, 6098 sayih Tiirk Borclar
Kanununun (“TBK”) 18. maddesinde diizenlenmisgtir.
Bu madde hiikmiinde bor¢ tanimasinin borcun sebebi-
ni icermemesi, diger bir ifadeyle sebepten soyut olmasi
durumunda dahi gecerli oldugu 6ngériilmiistiir. Boylece,
TBK uyarinca taraflar bir bor¢ tanimasinda bunun sebe-
bini, bu dogrultuda, temel hukuki iligkiyi géstermeyebi-
lir. Cogu zaman bu nevi borg ikrarlari, taraflar arasinda
mevcut bir bor¢ iliskisinden dogan alacagin elde edilme-
sini kolaylagtirmak amaciyla yapilir.®

Yukarida yer verilen aciklamalar dogrultusunda, tarafla-
rin temel hukuki iligkiyi ve hukuki sebebi géstermeden
sozlesme yapmalar: miimkiindiir ve bu bor¢ tanimalari-
naseklianlamdaborg ikrar1 denmektedir. Dikkat edilme-
lidir ki, burada sadece islemin sebebi gosterilmemekte,
yani sebep sozlesmenin icerigine dahil edilmemektedir;
oysa gecerli bir sebebin varlig: sarttir.” Maddi anlamda
soyut borcta ise, hukuki sebep borc¢landirici iglemin zo-
runlu bir unsuru olarak kabul edilmemektedir. Diger bir
ifadeyle, hukuki sebep (temel iligki) gecersiz olsa bile so-
yut borg ikrar: gecerlidir.

1Norton Rose Fulbright,” 13.09.2015,
http://www.nortonrosefulbright.com/knowledge/
publications/114756/parallel-debt.

2 “Norton Rose Fulbright,” 13.09.2015,
http://www.nortonrosefulbright.com/knowledge/
publications/114756/parallel-debt.

3 “Practical Law,” 13.09.29015,
http://uk.practicallaw.com/6-501-1972?sd=plc#.

4 Latham &Watkins, “Belvédere Court of Appeal
Decision Confirms Efficacy of Parallel Debt
Mechanism Under French Law”, Client Alert,

24 Ocak 2011, No:1128

5 “Norton Rose Fulbright,” 13.09.2015,
http://www.nortonrosefulbright.com/knowledge/
publications/114756/parallel-debt.

6 Prof. Dr. M. Kemal Oguzman ve Prof. Dr.
Turgut Oz, Borclar Hukuku (Istanbul:

Vedat Yayinlari, 2014), 215-216.

7 Prof. Dr. Fikret Eren, Borglar Hukuku

Genel Huktmler (Ankara: Yetkin Yayinlari, 2012),
191-192.
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of view, which was influenced by French Law, the role of
abstract acknowledgement of debt is not to require any
other evidence for proving the debt.

In case of abstract acknowledgement of debt constituting
an unjustified enrichment, debtor can either assert an un-
justified enrichment plea which is provided in Article 88
of the Code N0.6098 or can bring a lawsuit on unjustified
enrichment which is provided in Article 77 and the fol-
lowing articles of the Code No0.6098 thus claim releasing
from the debt that he acknowledged without a cause and
return or cancelling of the bill of debt.

According to both views in abstract acknowledgement
of debt, creditor can claim his receivables without the
need to state or prove the cause. However, in such case
the debtor can assert that at the time he acknowledged
the debt, the debt lacks a cause. In this case, the burden
of proof shifts in other words, the debtor has to prove the
legal reason that causes the debt against the creditor be-
fore the court. If the debtor proves such legal reason, the
debtor shall be able to assert any plea or objection arising
from the main legal relationship, so long as he does not
waive such a plea or objection in the contract. Indeed, if
the debtor and the creditor wish, they can form an ab-

Sebebi gosterilmeden borg tanimasi gecerli sayilmasina
ragmen, ikrarin gercekte gecerli bir sebebe dayanmama-
st halinde alacagin gecersiz mi sayilacag yoksa gecerli
olmakla birlikte sebepsiz zenginlesme mi tegkil edecegi
doktrinde tartismalidir. Bu hususta bir goriis soyut borg
ikrarimin maddi anlamda yeni bir bor¢ doguran sézlesme
oldugunu soyler.® Fransiz Hukuku'ndan etkilenen diger
bir goriis ise soyut borg ikrarinin bir ispat araci oldugunu
belirtmektedir.® Fransiz Hukuku'ndan etkilenen ikinci
goriige gore soyut borg ikrarimin rolii, borcun varhgini is-
paticin bagka bir delile ihtiya¢ duyulmayacak olmasidir.

Soyut bor¢ ikrarimin alacakhiyr sebepsiz yere zenginles-
tirmesi halinde, bor¢lu TBK’nin 88 maddesinde éngorii-
len sebepsiz zenginlesme def’ini ileri siirebilecegi gibi,
TBK’nin 77. maddesi devaminda diizenlenen sebepsiz
zenginlesme davasim acarak sebepsiz olarak iistlendigi
bor¢tan kurtulmayi ve bor¢ senedinin geri verilmesini ya
daiptal edilmesini talep edebilir.

Her iki goriise gore de sebebi gosterilmeden borg ikra-
rinda alacakli alacagin sebebini belirtmek ve ispat etmek
zorunda olmaksizin alacagini takip edebilir. Ancak boyle
bir takipte, bor¢lu borg ikrarmi yaptig tarihte borcun se-
bebinin bulunmadigini 6ne siirebilir. Burada ispat yiikii
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stract acknowledgement of debt in the material sense and
waive completely or partially all pleas arising from the
main legal relationship.

3.2 Joint Creditors

Article 169 of the Code N0.6098 regulates the concept of
being joint creditors. In case of joint creditors, there is
more than one creditor and each can demand the fulfill-
ment of the whole debt from the debtor and the debtor can
discharge from the whole debtviafulfillment of the debt to
one of the creditors; so, these creditors are joint creditors.

In other words, each joint creditor can demand the ful-
fillment of the debt independently and the debtor can
discharge his debt via fulfillment of the debt to either
creditor; however, if one of the creditors demands the
fulfillment of the debt before the debtor’s choice, than the
debtor has to fulfill the debt to this creditor. According
to Article 169 of the Code No0.6098, the concept of joint
creditor may be originated either from a provision of law
or from a contract. If the concept of joint creditor is origi-
nated from a contract, such contract between creditors
and debtor it should be stated that a creditor can singly
claim the whole debt.

ters cevrilmektedir; bir diger ifadeyle, artik bor¢lu mah-
kemede alacakliya kargi borcun dogdugu hukuki sebebi
ispat etmek durumundadir. Eger bor¢lu bu hukuki sebebi
ispat ederse; artik borcun dayandig: temel hukuki islem-
den dogan her tiirlii def’i ve itirazi, s6zlesmede vazgecmis
olmadigi takdirde, ileri siirebilecektir. Nitekim alacakli ve
borclu isterlerse, yapacaklar1 maddi anlamda soyut bor¢
sozlesmesinde temel iligkiden dogan defilerin tamamin-
dan veya bir kismindan feragat edebilir.

3.2. Miiteselsil Alacakhlik

TBK'nin 169. maddesi miiteselsil alacakliligi diizenle-
mektedir. Miiteselsil alacaklilik, birden fazla alacaklinin
bulundugu borg iligkilerinde; her bir alacaklinin bor¢lu-
dan biitiin borcun ifasini isteyebildigi, bor¢lunun ise ala-
caklilardan birine ifada bulunarak borcundan kurtuldugu
bir hukuki kurumdur ve bu halde alacaklilar arasinda te-
selsiilden s6z edilir.

Diger bir ifadeyle, miiteselsil alacakta alacaklilardan her
biri digerlerinden bagimsiz olarak borcludan borcun
ifasi isteyebilir, borclu da diledigi alacakliya borcu ifa
edebilir; fakat borclunun seciminden 6nce alacakhilardan
biriifay1istemigse artik bor¢lu edimibu alacakliya ifa ede-
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It must be noted that every case with more than one
creditor against a debtor does not result the concept of
joint creditor. Yet, if creditors can claim only a partial
payment from debtor, the concept of partial creditors
would arise. On the other hand, if the fulfillment of debt
can only be demanded by common will of all creditors
and if the debtor can only be released from his debts via
fulfillment of the debt to all of creditors, the concept of
collaborative creditors shall be shaped.

Joint creditors have competing claims in their internal
relations; but in their external relations, in other words,
creditors’ relations with the debtor, the principle of
equality applies and all creditors have equal rights and
authority without supremacy over one another. The prin-
ciple of equality stands for the equal opportunity of cred-
itors to demand the fulfillment of the whole debt to him.

The practical importance of the concept of joint credi-
tor is accepted very narrow in the doctrine. According
to a strand it is believed, that'® in the concept of joint
creditors, the debtor’s opportunity to make payment
to any creditor, which he prefers, provides convenience
of collecting debts and a higher reliability compared to
the notion of representation. It is claimed that regard-
ing certain transactions, there might be a need to grant
new authorization to the representative and that may
cause new inconveniences. Within this context, instead
of dealing with such possibilities, integrating a person as
a creditor into the debtor-creditor relationship ensures
speed and saves cost. It is also worthwhile to mention
that the concept of joint debtor may ease the proceed-
ings for creditors. Since, the consents of other creditors
are not required and the need to proof of representative
authority is not necessary in such concept.”

cektir. TBK’nin 169. maddesi uyarinca alacakl teselsiilii
sozlesmeden veya kanun hitkmiinden dogabilir. Alacakll
teselsiilii s6zlesmeden doguyorsa, alacaklilar ile bor¢lu
arasinda yapilacak sozlesmede, her bir alacaklinin tek ba-
sinaborcun tamamini isteyebilecegi belirtilmis olmalidir.

Dikkat edilmelidir ki bor¢lunun karsisinda birden fazla
alacakl bulunan her durumda alacakh teselsiilii bulun-
dugu séylenemez. Zira alacaklilardan her biri bor¢ludan
sadece borcun bir kisminin ifasimi isteyebiliyorsa kismi
alacakliliktan bahsedilir, Ote yandan, bor¢ludan borcun
ifas1 ancak biitiin alacakhlar tarafindan birlikte istenebi-
liyorsa ve borclu da ancak alacaklilarin hepsine birlikte
ifada bulunarak borcundan kurtuluyorsa bu halde elbir-
ligi halinde alacaklilik s6z konusudur.

Miiteselsil alacaklilar arasinda alacak hakkindan dogan
talep haklar: yarigir; fakat dis iligkide, diger bir ifadeyle
alacaklilarin borcluyla olan iligkilerinde, esitlik prensibi
gecerlidir ve biitiin alacakhlar digerlerine karsi herhan-
gi bir tistlinliik s6z konusu olmadan egsit hak ve yetkilere
sahiptirler. Esitlik prensibi ile kast edilen, her bir alacak-
Iinin edimin tam olarak kendisine ifasim istemede esit
olanaga sahip oldugudur.

Doktrinde miiteselsil alacaklilik kurumunun pratik 6ne-
mi oldukea dar kabul edilmekle birlikte; bir goriise gére
miiteselsil alacaklihikta, bor¢lu istedigi alacakliya 6deye-
bileceginden tahsil kolaylig1 saglanir ve miiteselsil alacak-
lilik temsil kurumuna nazaran daha giivenli bir yapidir.'°
Ayrica, 6zellikle temsilcinin yetkisi kapsaminda baz ig-
lemler bakimindan yeniden yetkilendirilmesi gerekebile-
cegi ve yeni kiilfetlerin dogacag belirtilmektedir. Bu bag-
lamda, bu ihtimallerle ugragsmak yerine alacakl sifatiyla
kisiyi borg iliskisine sokmanin masraf tasarrufu ve cabuk-
luk sagladigim belirtilmektedir. Ayrica belirtmek gerekir
ki, miiteselsil alacaklilik alacakli bakimindan da takibatin
kolaylasmasini saglar. Zira diger alacaklilarin onayina ih-
tiya¢ duyulmaz ve temsil bakimindan temsil yetkisinin
ispatina duyulan ihtiyac da burada s6z konusu degildir."*
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3.2.1 The Legal Status of Joint Creditors

Creditors’ right to apply to debtor shall proceed until the
debt ends. If one of the creditors notifies that he either
appealed to enforcement or filed a case, other creditors’
opportunity to demand their claims shall end. However,
if a debtor fulfills his debt despite of such notification,
such debtor can recover back its payment under article
78 of the Code No0.6098 which includes the provisions of
fulfillment of an indebted performance.

Creditors of the “joint creditors” concept may be subject-
ed to different provisions. In such case, a creditor cannot
claim another creditor’s legal status. A creditor can make
an agreement with the debtor and change the terms of
the claim; if so, this agreement shall only be effective
for relevant creditor. The default of a creditor does not
mean that other creditors are also in default. However, if
the debtor situates the deed as a result of the default of a
debtor, the debt will end in terms of all creditors.

Each creditor meets with the other creditors in “common
fulfillment benefit”; the action of a joint creditors can af-
fect the other creditors. “Approval principle”, which is
raised for the cases causing collective effects in such a
way, brings a liability to avoid actions which can lead to
consequences, violating rights of which in detriment of
rights. Actions that can harm their rights, are only bind-
ing for the relevant joint creditor, unless other creditors
do not approve or participate. Such actions cannot be as-
serted against other creditors. The basis of this principle
is the prohibition to make agreement to the detriment of
someone else.

Joint creditors’ internal relation, which denotes the re-
lationship between the creditor, to whom the whole debt
was fulfilled and the creditors, is regulated in paragraph
4 and 5 of Article 169 of the Code N0.6098 which was not
regulated in the Turkish Code of Obligations numbered
818. According to this provision, the creditor, who has
received more compared to his/her share over the claim,

3.2.1. Miiteselsil
Hukuki Durumu

Alacakhilikta Alacaklilarin

Alacakhlarin bor¢luya bagvurma hakki, herhangi bir yol-
la bor¢ sona erinceye kadar devam edecektir. Eger ala-
caklilardan biri mahkemeye veya icraya bagvurdugunu
bildirirse diger alacaklilarin talep imkani sona erer. Fakat
bu durumaragmen bor¢lu ifada bulunmugsa TBKnin 78.
maddesinde yer alan borclanilmamis edimin ifas1 hii-
kiimleri uyarinca geri alabilir.

Alacakh teselsiiliinde alacakhlar farkl hiikiimlere tabi
kilinmus olabilirler. Béyle bir durum s6z konusuysa, bir
alacakli diger alacaklinin hukuki durumuna dayanamaz.
Bir alacakh borglu ile anlagarak alacak hakkinin sartla-
rin1 degistirebilir; bu halde bu anlagsma sadece kendisi
bakimindan hiikiim doguracaktir. Alacaklilardan birinin
alacakli temerriidiine diismesi halinde de diger alacakli-
larin da temerriide diistiigii s6ylenemez; fakat eger bore-
lu alacakh temerriidii iizerine edimi tevdi yoluna bagvur-
mugsa borg biitiin alacaklilar bakimindan sona erer.

Her alacakly, diger miiteselsil alacaklilarla “ortak ifa ya-
rarr” ekseninde birlegsmektedir; bir miiteselsil alacakli-
nin davramsg diger miiteselsil alacaklilar: etkileyebilir.
Bu sekilde toplu etki doguran durumlar bakimindan
ortaya atilan “onay prensibi”, alacaklilarin aleyhine veya
onlarin haklarin ihlal edici sonuclar dogurabilecek dav-
raniglardan kagcinma yiikiimii getirir. Diger alacaklilarin
aleyhine sonuclar dogurabilecek bu davramislar, onlarin
onay1veyakatilimi olmadike¢a sadece ilgili miiteselsil ala-
cakliy1 baglar; diger alacaklilara karsi ileri siiriilemez. Bu
prensibin dayanag) bagkasi aleyhine s6zlesme yasagidir.

818 sayili Bor¢lar Kanunu'nda yer almayan alacakl te-
selsiiliindeki ic iligki, diger bir ifadeyle bir alacaklinin
edimin tiimiinii elde etmesi halinde borcluya bagvur-
ma haklarini kaybeden diger alacaklilarla olan iligkisi,
TBK’nin 169. maddesinin 4. ve 5. fikralarinda diizenlen-
migtir. Bu hiikiimler uyarinca edim iizerindeki payindan
fazlasini alan alacakli payini almamig olan alacaklilarini

8 Prof. Dr. M. Kemal Oguzman ve Prof. Dr. Turgut 0z,
Borclar Hukuku (Istanbul: Vedat Yayinlari,
2014), 215-216.
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is obliged to pay other creditors who have not received
their share over the claim yet. Unless otherwise agreed in
the contract or in the legal relationship, creditors’ share
over the claim is equal.

3.2.2 The Legal Status of Debtor

According to the paragraph of Article 169 of the Code
No0.6098, the debtor shall be released from his debts by
paying to one of the creditors. However, if debtor does
not fulfill the whole debt, every creditor shall remain to
be entitled to claim over the remaining part of debt. If
there are separable performances and creditors accept
partial payment, debtor may pay debt by apportioning
it between the creditors, provided that the whole debt is
fulfilled.

According to third paragraph 3 of Article 169 of the Code
No0.6098, if one of the creditors applies to enforcement
or files a case and notifies the debtor in this respect, the
debtor cannot apply any other creditor to fulfill his debt.
In other words, this matter is the limit regarding debtor’s
liberty to apply any creditor he prefers. The debtor shall
no longer be released from the debt via fulfillment his
debt to a creditor other than the one who notified that he

6demekle yiikiimliidiir. Eger sézlesmede aksine hiikiim
yoksa veya alacaklilar arasindaki hukuki iligkiden aksi
anlagilmiyorsa alacaklilarin paylari egittir.

3.2.2. Miiteselsil Alacakhilikta Borclunun Hukuki
Durumu

TBK’nin 169. maddesinin 2. fikrasi uyarimca borclu ala-
caklilardan birine yaptig1 ifayla borcundan kurtulur. Fa-
katbor¢lu borcun tamamini ifa etmemigse, ifa edilmeyen
kisim bakimindan her bir alacaklinin alacak hakki vardar.
Bor¢luborcun tamamim ddemek sartiyla, boliinebilir bir
edim varsa ve alacaklilar kismi ifay1 kabul etmigse, edimi
alacaklilar arasinda paylagtirarak da 6deyebilir.

TBK'nin 169. maddesinin 3. fikras1 uyarinca alacakl-
lardan biri icraya veya mahkemeye bagvurmugsa ve bu
borcluya bildirilmigse artik bor¢lu borcun ifasi amaciyla
diger alacaklhlara bagvuramayacaktir. Diger bir ifadeyle,
bu husus borclunun diledigi alacakliya bagvurmasinin
siirimi olugturur. Artik borclu icra veya mahkemeye
bagvurdugunu kendisine belirten alacakl diginda kalan
diger alacaklhlara ifada bulunursa bor¢tan kurtulamaz.
Fakat onemle vurgulamak gerekir ki, icra yoluna veya
mahkemeye bagvurulmasi ve bunun bor¢luya bildirilme-
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applied to enforcement or filed a case. However, it must
be emphasized that, in case that applying to enforcement
or filing a case and notifying such action to debtor, the
right to demand of other creditors only be hindered, but
the right to claim for receivable is still existing.

3.3 Representation

Representation entails a transaction conducted on behalf
of and at the expense of another person by the authority
given to him. If the rights and obligations arising from
the legal transaction which is conducted by the repre-
sentative come in to effect on the represented party, this
representation is categorized as direct representation.

Another category of representation is indirect represen-
tation. In case of indirect representation the representa-
tive conducts transactions at the expense of another per-
son, but on his own behalf and afterwards transfers the
rights and obligations to the represented party. Indirect
representation is regulated between articles 40 and 48 of
the Code N0.6098 and is a completely different institu-
tion comparing with the provisions on representation.

In principle, the representative is obliged to notify the

si halinde diger alacaklilarin talep hakk: sadece engellen-
mektedir, yoksa alacak hakk: hala mevcuttur.

3.3. Temsil

Temsil, bir kiginin sahip oldugu yetkiye dayanarak bas-
kas1 adina ve hesabina hukuki iglem yapmasidir. Eger
temsilcinin yaptig1 hukuki islemden dogan hak ve bor¢lar
dogrudan temsil olunan kisinin sahsinda gerceklesiyor
ise sz konusu temsile dogrudan dogruya temsil denir.

Diger bir temsil tiiriiise dolayh temsildir. Dolayl temsilde
ise temsilci kendi adina; fakat bagkasi hesabina islem yap-
maktadir ve daha sonra bu islemden dogan hak ve borc-
lar1 temsil olunana ayrica devredecektir. Dolayli temsil,
TBK’nin 40. ve 48. maddeleri arasinda diizenlenmis olup,
temsileiliskinhiikiimlerdentamamenfarklibirkurumdur.

Kural olarak temsilcinin temsil olunan adina islem yapti-
g1 kars tarafa bildirme yiikiimliiliigii vardir; aksi halde
temsil iradesiyle hareket edilmis olsa dahi temsil gercek-
lesmez. Fakat TBK’'min 40. maddesi uyarinca bu kural,
kendisiyle iglem yapilan kisinin temsil iligkisinin varliginm
durumdan cikardig1 veya ¢ikarmasi gerektigi hallerde ve
kendisi i¢in islemin tarafinin kim oldugu 6nem tegkil et-
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counter party of the transaction that he acts on behalf
of the represented party. Otherwise, the representation
shall not occur, even if the transaction has been con-
ducted with the intention of representation. However,
according to Article 40 of the Code N0.6098 this principle
shall not be implemented in cases where the person, with
whom the transaction is conducted, understands or must
understand the existence of representation and in cases
where the other party’s personality has no importance for
the party with whom the transaction is conducted. An-
other necessary condition for representation is that the
representative is being authorized for conducting such
transaction or afterwards giving consent to the conduct-
ed transaction, otherwise the transaction shall be invalid.

Appointing a representative is a unilateral authorization
and it shall come into effect once declaration of intention
regarding giving authorization is directed to the repre-
sentative. If the representative authority is declared ex-
ternally, while determining the existence and the scope
of the authorization, this declaration shall be the basis.
If the representative authority is declared externally,
it shall not be asserted against to the third person with
goodwill, unless the partial or complete withdrawal of
the authorization is notified. In case the representative

meyen hallerde uygulanmaz. Temsilin gerceklesmesi icin
aranan bir diger sart temsilcinin s6z konusu islemi yap-
maya yetkili olmasi veyahut temsilcinin yaptig1 isleme
daha sonradan icazet verilmesidir; aksi halde iglem kesin
olarak hiikiimsiiz olacaktir.

Temsilci tayini tek tarafli bir yetkilendirmedir ve tem-
silci olacak kisiye temsil yetkisi verildigine iligkin irade
beyaninin yoneltilmesiyle hiikiim ifade eder. Temsil yet-
kisi diga agiklanmigsa artik yetkinin varhg ve kapsam
belirlenirken bu bildirim esas alinacaktir. Temsil yetkisi
disa aciklanmigsa bu yetkinin kismen veya tamamen geri
alindig1 bildirilmedikce bu husus iyi niyetli {i¢lincti kisile-
re kargl ileri siiriilemeyecektir. Temsil yetkisinin sona er-
mesi halinde, verilmisse yetki belgesi temsilci tarafindan
iade edilmelidir; aksi halde temsilci ve halefleri iyiniyetli
iiciincii kisilerin zararlarini gidermekle yiikiimliidiirler.
Temsilcinin temsil yetkisinin geri alindigini bilmeden
ticlinciikigilerle yaptigi islemler temsil olunani baglar. Fa-
kat temsilci yetkisinin sona erdigini bilerek, yetkinin sona
erdigini bilmeyen iiclinci kisiyle iglem yapmugsa artik
yetkisiz temsil hiikiimleri uygulanacaktir. Temsil olunan,
temsil yetkisini kaldirma yahut sinirlandirma hakkindan
onceden vazgecemez; hatta buna yonelik bir taahhiitte
bulunmus olsa bile her zaman temsilciyi azledebilir.
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authority expires, if given, the certificate of authorization
must be delivered to the represented party, otherwise the
representative or his successors are obliged to recover
the damages incurring because of not delivering of third
person with goodwill. The transactions conducted with
third person by the representative without knowing the
withdrawal of the authorization, shall be binding for the
represented party.

However, if the representative, knowing that the authori-
zation is withdrawn conducts a transaction with the third
person who does not know that the authorization is with-
drawn, provisions of unauthorized representation shall
be applicable. The represented party cannot waive his
right to withdraw or restrain the authorization before-
hand, and even if he makes such an undertaking, he shall
be entitled to withdraw the representative all time.

If the representative conducts a transaction without an
authorization, or with authorization but exceeding his
competences or after the withdrawal of the authorization,
will be considered as shall form an unauthorized repre-
sentation. Rights and obligations arising from a transac-
tion made by unauthorized representation shall be bind-
ing for the represented party so long as he gives consent
afterwards. Until such consent is given, the validity of the
transactionis pending. Ifthe consentis not given, the third
person with whom the transaction is conducted shall be
discharged of being subject to this transaction. The repre-
sentative shall be liable for the recovery of the damages of
the third person because of the invalidity of the transac-
tion unless the representative proves that the third per-
son knows or must have known that he is unauthorized.

4. CONCLUSION

Although parallel debt is not regulated under Turkish
Law, it has become an institution regarding loan agree-
ments. In order to comprehend which provisions shall
be applied to parallel debt concept, it is necessary to as-
certain which legal institution is trying to be established
in the relevant agreement, in case of ambiguity regarding
the competent institution in Turkish Legislation. Accord-
ingly, as explained above, abstract acknowledgement of
debt, the concept of joint creditors or representation are
trying to be established by incorporating a parallel debt
clause into the contract.

If the debt, which is being regulated with the notion of
parallel debt and which the debtor will be obliged to fulfill

Temsilci, hi¢ verilmemis, verilmekle birlikte yetki digin-
da kalmig veya sona ermis yetki kapsaminda bir hukuki
islemi yapiyorsa yetkisiz temsil s6z konusudur. Yetkisiz
temsil halinde yapilan islemin hak ve bor¢lar1 ancak tem-
sil olunanin sonradan icazet vermesi halinde onu baglar.
Bu icazet verilinceye kadar islemin gecerliligi askidadir.
Onama beyani verilmezse kendisiyle islem yapilan {i¢iin-
cii kisi islem ile bagh olmaktan kurtulur. Islemin hiikiim-
stizliigli nedeniyle ti¢lincii kisinin ugrayacagi zararin taz-
mini temsilcinin sorumlulugundadir; megerki temsilci
temsil yetkisi olmadigini {iclineii kisinin bildigini veya
bilmesi gerektigini kanitlasin.

4. SONUC

Paralel bor¢ kavrami Tiirk Hukukunda yer almamak-
la birlikte, gliniimiiz kredi sdzlesmelerinde bagvurulan
bir kurum haline gelmistir. Tiirk mevzuatinda hangi
kurumu karsiladigy belirgin olmayan paralel bor¢ kav-
ramina hangi hiitkiimlerin uygulanacaginin anlagilmasi
icin 6ncelikle ilgili s6zlesmede paralel bor¢ kavram ile
hangi hukuki kurumun yaratilmaya calisildiginin tespit
edilmesi gerekmektedir. Bu dogrultuda, yukarida genis-
ce yer verildigi {izere, s6zlesmeye eklenecek paralel bor¢
kavrami kapsaminda soyut borg¢ ikrar1 veya miiteselsil
alacaklilik ya da temsil kurumunun diizenlendigi diisii-
niilebilir.

Paralel bor¢ kavramu ile diizenlenen ve bor¢lunun bu
diizenleme nedeniyle ifa etmekle yiikiimlii olacagi bor-
cun sebebi gosterilmiyor ise, soyut borg ikrarinin varhg
anlagilacaktir. Zira bor¢lunun paralel bor¢ kavram ile
ifa etmekle yiikiimlii olacag1 borcun hukuki sebebi borg
ikrarinda yer almamaktadir ve hukuki sebepten soyut
durumdadir. Benzer sekilde, paralel bor¢ kavrami kap-
saminda birden fazla alacaklinin varlig1 s6z konusu ise
taraflarin miiteselsil alacaklilik kavramini diizenleme
niyetinde oldugu da s6ylenebilecektir. Bununla birlikte,
paralel bor¢ kavramu ile alacaklilardan biri, salt olarak
alacaklarin tahsili konusunda yetkilendiriliyor ise temsil
kurumunun varligindan bahsedilebilecektir.

Ote yandan, paralel bor¢ kavramu ile soyut borg ikrar:
kurumunun diizenlendigi soézlesmelerde, s6z konusu
soyut borg ikrarmin, sézlesmeyi 2004 sayili icra ve iflas
Kanunwnun (“IiK”) 68. maddesinde belirtilen belgeler-
den biri haline getirip getirmeyecegi sorusu ortaya ¢ik-
maktadir. Belirtmek gerekir ki, IIK’nin 68. maddesinde
belirtilen belgelerin bir takim 6zelliklere haiz olmasi ge-
rekmektedir. Bu 6zelliklere haiz belgeler sunlardir; imza-
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because of this regulation, is being formed without stat-
ing its cause, the existence of the abstract acknowledge-
ment of debt will be understood. As a matter of fact, the
legal reason behind the debt is that the debtor is obliged to
fulfill as a parallel debt does not appear in acknowledge-
ment of debt and the debtis abstract from its reason. Like-
wise in case of a parallel debt with multiple claimants, one
might argue that the intention of the parties’ is to regulate
joint creditors. Moreover, if the authorization is being
granted to one of the claimants to collect receivables in
case of parallel debt, one may claim that there is a case of
representation.

On the other hand, in contracts where the abstract ac-
knowledgement of debt are regulated via the notion of
parallel debt, the question of whether or not a contract will
become one of the documents provided in Article 68 of
the Enforcement and Bankruptcy Code (“EBC”) arises. It
must be stated that the documents provided in Article 68
of EBC must have certain characteristics. The documents
having these characteristics are followings; hand receipts
having acknowledged signature, the deeds having signa-
ture confirmed by the notary (notarial deed in the form of
approval) and the documents which are given intra vires
and in order by the governmental agencies or competent
authorities. It is obvious that the documents having these
characteristics shall be evaluated within the scope of Ar-
ticle 68 of ECB. In this context, if the mentioned charac-
teristics are not attained with the notion of parallel debt
regulated in any contract, it is evident that the contract,
which contains the parallel debt regulation, shall not be
regarded as adocument provided in Article 68 of EBC.

In order to understand, which of the legal concepts ex-
plained in the framework of this article is referred to by
the notion of parallel debt; attention must be paid on
whether above mentioned characteristics regarding the
legal concepts exists. It is obvious that in case of the char-
acteristics regarding these concepts are incomplete or
never provided; it can be thought that the aim was to es-
tablish a different concept. B
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