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ABSTRACT

“Assumption of Debt” or “Debt Assumption”
is a legal transaction regulated under Turkish
Law of Obligations, which leads the third per-
son assuming the debt to be the new obligor
through an agreement made between the obli-
gee and the debt undertaker, by releasing the
principal obligor. The most significant result
of this transaction is, the altering of the pas-
sive subject of the debt, discharging the pos-
sibility of the obligee to appeal to the principal
obligor and the obligor, who has assumed the
debt, being the only liable for the payment of
the debt. The mentioned legal concept, which
releases the liability of the principal obligor and
enables the debt to be transferred to the debt
undertaker, is not accepted by all of the judi-
cial systems. The concept of debt assumption
is considered under different terms and condi-
tions in Turkish, German, Swiss and Austrian
judicial systems and the regulations regard-
ing the debt assumption are set forth under
the related codes of the countries. In addition
to this, under the English and French judicial
systems, the altering of the passive subject
of the debt via legal transaction is not recog-

OZET

Turk Borclar Kanunu'nda ver alan “Borcun Ust-
lenilmesi” veya “Borc Ustlenimi”, alacakli ve bor-
cu Ustlenen arasinda yapilan bir stzlesmeile asll
borclunun borctan kurtarilarak borcu Ustlenen
Getined kisinin yeni borclu olmasi sonucunu do-
guran bir hukuki islemdir. Bu islemin en 6nemli
sonucu, dar anlamda borcun pasif stjesinin
degismesi, alacaklinin asil borcluya basvuru
imkaninin ortadan kalkmasi ve borcun ifasindan
artik yalnizca borcu Ustlenen yeni borclunun
sorumlu olmasidir. Asil borclunun sorumlulu-
gunu tamamen sona erdiren ve borcun borcu
Ustlenene gecmesini saglayan bu hukuki mtes-
sese, hukuk sistemlerinin tamaminda kabul edil-
mis degildir. Turk, Alman, Isvicre ve Avusturya
hukuk sistemleri, borc Ustlenim miessesesini
farkl hukim ve sartlarla kabul etmekte ve ilgili
Ulkelerin kanunlarinda borc Ustlenimine iliskin
duzenlemeler yer almaktadir. Bununla birlikte,
Ingiliz ve Fransiz hukuk sistemlerinde, bir hukuki
islem ile dar anlamda borcun pasif stijesinin de-
gismesi kabul edilmemekte, bunun yerine ayni
sonuca borcun yenilenmesi (novatio) ile ulasil-
maktadir. Borc Ustlenimi ile yenileme arasinda
ise hilkiim ve sonuclar acisindan énemli farklar
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nized; instead, the same result is obtained via
novation. There are substantial differences
between debt assumption and novation with
regard to their terms and conditions. In addi-
tion, due to the fact that it is possible for the
foreign sourced financing, which will be used
in investments to be carried out within the
framework of Built-Operate-Transfer model,
to be assumed by the Treasury or the admin-
istration under certain conditions and since
the debt assumption agreements, regarding
the loan provided within the scope of these
investments, are signed between the admin-
istration, appointed company and credit insti-
tutions; the concept of debt assumption has
become crucial constantly under Turkish Law.

KEY WORDS: Assumption of Debt, Change
of Obligor, Turkish Law, Novation, Built-Oper-
ate-Transfer Model, Foreign Sourced Financing

1. INTRODUCTION

NDER THE CONTRACTUAL RELATIONSHIPS, THERE
are two concepts regarding the alteration of
the roles of obligee and obligor via legal trans-
action. The first of them is, the “assignment
of receivable” which enables the claim which
arises from a contractual relationship to be

assigned to a third party, without seeking the consent of

the obligor in principle, and a third party to gain the role
of the new oblige. The second one is the “assumption of
debt”, the alteration of the obligor side, which is the sub-
ject matter of our article. It is recognized that the claims
are one of the components of the assets and can be as-
signed to someone else separately via legal transaction.
Suchlike, debts arising from a contract can be transferred

bulunmaktadir. Ek olarak, Yap-Islet-Devret mo-
deli cercevesinde gerceklestiriimesi planlanan
yatinmlarda kullanilacak olan yurtdisi finans-
manin, belirli sartlar dahilinde Hazine veya idare
tarafindan Ustlenilmesinin mimkin olmasi ve
bu yatinmilarin finansmani cercevesinde sagla-
nan kredilere iliskin idare, gorevli sirket ve kredi
kuruluslart arasinda borc Ustlenim anlasmalari-
nin imzalanmasi sebebiyle, buglin bore Ustlenim
muessesesi, Turk hukukunda git gide 6nem ka-
zanmaya baslayan bir hukuki mtiessese haline
gelmistir.

ANAHTAR KELIMELER: Borcun Ustlenil-
mesi, Borclu Sifatinin Degismesi, Turk Hukuku,
Yenileme, Yap-islet-Devret Modeli, Yurtdisi Fi-
nansmani

1. GIRIS

ORC ILISKiLERINDE, DAR ANLAMDA ALACAKLI VE
bor¢lu esifatlarinin hukuki iglem ile degis-
mesi bakimindan iki kurum karsimiza cikar.
Bunlardan ilki, bir borg¢ iligkisinden kaynak-
lanan alacagin, kural olarak bor¢lunun rizasi
aranmaksizin, bir {i¢iincii kisiye devredilme-
sini ve liciincii kisinin yeni alacaklh sifatim1 kazanmasini
saglayan “alacagin devri”, digeri ise, makalemizin konu-
sunu olusturan ve bor¢lu tarafin degismesi sonucunu do-
guran “borcun iistlenilmesi” kurumlaridir. Alacaklarin,
malvarhiginin aktifinde yer aldig: ve bir hukuki islemle
bagimsiz olarak bir bagkasina devrinin miimkiin oldu-
gu kabul edilmistir. Buna benzer bi¢cimde; borclarin ise
malvarlhiginin pasifinde yer almakta oldugu ve asil borg-

1Debt assumption is regulated in the Fifth Section
and the Second Sub-Section, between articles
195-200 of Turkish Code of Obligations (“TCO")
numbered 6098. In this article, unlike the concepts
falling within the same section such as “Participation
to an Obligation” (TCO article 201), “Debt Assumption
by Transfer of Assets and Liabilities or Transfer of a

Commercial Enterprise” (TCO article 202), “Transfer
of an Agreement” (TCO article 205), only debt
assumption by legal transaction, pursuant to article
195-200 of TCO, will be examined.

2 Built-Operate-Transfer Law article 11/A

3 Official Gazette Date: 19 April 2014, Number: 28977.
The Regulation on Debt Assumption is based on

article 8/A named “Debt Assumption” and article 16,
paragraph 1of the Law on the Regulation of Public
Finance and Debt Management, numbered 4749.

4 Zafer Kahraman, Karsilastirmali Hukukta Borcun
Dis Ustlenilmesi, (istanbul: Vedat, 2013) 87; Yarg. 11.
HD. E.1990/1284, K.1991/6044, T. 14.11.1991 (Kazanci
ictihat Bilgi Bankasi)
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from the liabilities of the principal obligor to the liabilities
of the new obligor via legal transaction. Thus, the concept
of assumption of debt is regulated under Turkish Law.!

Besides, it is set forth under the Built-Operate-Transfer
Law that, in the projects which are intended to be carried
out through the built-operate-transfer model, regula-
tions regarding the assumption of the foreign sourced
financing used by appointed companies by the adminis-
tration can be made.? The procedures and principles re-
garding the debt assumption of foreign sourced financing
thatwill be used in the investments which are intended to
be carried out in accordance with the provisions of Built-
Operate-Transfer Law, are set forth under The Regula-
tion on Debt Assumption that will be Realized by the
Treasury® (“Regulation on Debt Assumption”). The
regulations set forth under the Built-Operate-Transfer
Law, Law on the Regulation of Public Finance and Debt
Management (“Law Numbered 4749”) and Regulation
on Debt Assumption ceased the debt assumption to be a
concept regarding private law only and necessitated the
concept of debt assumption to be examined in terms of
regulation regarding administrative law.

In line with the explanations above, in first place, the
legal characteristic of debt assumption will be analyzed;
the differences from the similar legal concepts will be
demonstrated and lastly, the characteristics and legal ba-
sis of the debt assumption agreements which the Treas-
ury and the administration is a party of will be clarified.

2. CHARACTERISTICS, TERMS AND RESULTS OF
DEBT ASSUMPTION

2.1. Concept of Debt Assumption

Debt assumption is a legal concept whereby the princi-
pal obligor releases and the undertaker becomes the new
obligor through an agreement made between the under-
taker and the obligee*. The most significant characteris-

lunun malvarhigindan yeni bor¢clunun malvarligina, yine
bir hukuki iglemle transferinin miimkiin oldugu kabul
edilmektedir. Boylece borcun iistlenilmesi kurumu Tiirk
hukukunda diizenlenmistir.!

Bununla birlikte, yap-islet-devret modeli ile gercekles-
tirilmesi planlanan projelerde, gorevli sirketler tarafin-
dan kullamlan yurtdis1 finansmanin, idare tarafindan
iistlenilmesine iligkin diizenlemelerin yapilabilecegi
Yap-Islet-Devret Kanunu'nda hiikiim altina alinmigtir.2
Yap-Islet-Devret Kanunu hiikiimlerine gére gerceklesti-
rilmesi planlanan yatirimlarda kullanilacak olan yurtdi-
s1 finansmana iliskin borg tistleniminin usul ve esaslari,
Hazine Tarafindan Gergeklestirilecek Bor¢ Ustlenimi
Hakkinda Yonetmelik® (“Bor¢ Ustlenim Yonetmeli-
gi”) ile belirlenmistir. Yap-Islet Devret Kanunu, Kamu
Finansmam ve Bor¢ Yonetiminin Diizenlenmesi Hak-
kinda Kanun (“4749 Sayih Kanun”) ve Borg Ustlenim
Yonetmeligi'nde yer alan diizenlemeler, bugiin boreg {ist-
lenim kurumunu yalmzca 6zel hukuka iligkin bir kurum
olmaktan c¢ikarmig ve borg {istleniminin, idare hukuku
diizenlemeleri acisindan da incelenmesini zorunlu hale
getirmigtir.

Yukaridaki aciklamalar dogrultusunda, calismamizda
ilk olarak borg iistleniminin hukuki niteligi incelenecek,
benzer hukuki kurumlardan farklar1 ortaya konacak ve
son olarak, Hazine ve idarelerin taraf oldugu borg iist-
lenim anlagmalarimin &zellikleri ve hukuki dayanag: ele
alinacaktir.

2. BORC USTLENiIMININ NiTELIGIi, HOKUMLERI
VE SONUGLARI

2.1. Borg Ustlenimi Kavranm

Borg iistlenimi, iistlenen ve alacakl arasinda yapilan bir
sozlesmeile asil bor¢lunun borcundan kurtuldugu ve iist-
lenenin yeni bor¢lu haline geldigi hukuki miiessesedir*.
Borg¢iistleniminin en 6nemli 6zelligi, {istlenim ile birlikte

1Borcun tistlenilmesi, 6098 sayili Tiirk Borclar
Kanunu'nun (“TBK") Besinci Bolimaniin Tkinci
Ayriminda, TBK. m. 195-200 arasinda diizenlenmistir.
TBK'nin ayni bélimiinde yer alan “Borca Katilma”
(TBK m. 201), “Malvarliginin veya Isletmenin

Devri Yoluyla Borcun Ustlenilmesi” (TBK m. 202),
“Stzlesmenin Devri” (TBK m. 205) gibi kurumlardan

farkli olarak calismamizda, yalnizca dar anlamda
borcun, TBK m. 195-200 maddeleri kapsaminda,
hukuki islemle tistlenilmesi incelenecektir.

2 Yap-islet-Devret Kanunu m. 11/A

3 RG. Tarih: 19.04.2014, No: 28977. Bu Yonetmelik,
4749 sayili Kamu Finansmani ve Borc Yonetiminin
Diizenlenmesi Hakkinda Kanun'un “Borc Ustlenimi”

baslikl 8/A maddesi ve 16. maddesinin birinci fikrasi
uyarinca hazirlanmistir.

4 Zafer Kahraman, Karsilastirmali Hukukta Borcun
Dis Ustlenilmesi, (istanbul: Vedat, 2013) 87; Yarg. 11.
HD. E.1990/1284, K.1991/6044, T. 14.11.1991 (Kazanci
ictihat Bilgi Bankasi)
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tic of debt assumption is the release of the former obli-
gor and liability of the new obligor for the whole debt. In
addition to this, under the debt assumption, contractual
relationship is not subject to the assignment, the debt is
only assigned to the new obligor along with the ancillary
obligations®.

Thereupon, the results of being a party to the agreement
which constitutes the legal basis of the debt is transferred
to the debt undertaker and these results have affect for
the parties of the contractual relationship as well. There-
fore, in the event that the new obligor does not perform
his obligations after the assumption of debt, the obligee
can only claim for the rights concerning the performance
of the assumed debt, and cannot put a claim against the
undertaker, besides these rights.

For instance, since the right to terminate is related to
the contractual relationship, this right shall be exercised
against the other party of the agreement. In a tenancy
relation, in the event the obligation to pay the rent for

6nceki bor¢lunun bor¢tan kurtulmasi ve yeni bor¢lunun
borcun tamamindan sorumlu hale gelmesidir. Bunun-
la birlikte borcun iistlenilmesinde, genis anlamda bor¢
iliskisi degil, yalmizca dar anlamda borg, tiim fer’ileriyle
birlikte yeni bor¢luya nakledilmektedir®.

Bunun sonucu olarak ise, borcun hukuki sebebini olus-
turan sozlesmeye taraf olmaya baglanmis olan sonuc-
lar, borcu {istlenene gecmemekte ve bu sonuclar genis
anlamda borg iligkisinin taraflar1 arasinda hiikiim ifade
etmeye devam etmektedir. Bu nedenle, borcun iistle-
nilmesinin ardindan yeni bor¢lu borcunu ifa etmez ise
alacakli, yalniz iistlenilen borcun ifasina iligkin haklarim
one siirebilecek, listlenene kars1 bunlar disinda herhangi
bir hak iddia edemeyecektir.

Ornegin, fesih hakki borg iligkisine bagh bir hak olup, bu
hakkin s6zlesmenin diger tarafina karsi kullanilmas: ge-
rekir. Bir kira iligkisinde yalnizca bir aya iligkin kira bor-
cunun yeni borclu tarafindan iistlenilmesi ve ilgili aya
iliskin kira borcunun iistlenen tarafindan ifa edilmemesi
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just one month is undertaken by the new obligor and the
obligation to pay the rent for the related month is not
performed by the undertaker; provided that the condi-
tions are met, the obligee may exercise his right to ter-
minate the contract against the tenant; not against the
undertaker of the rental payment of the related month.
Due to the fact that the debt assumption does not make
an alteration in terms of parties of the agreement and
results in the transfer of the debt to the undertaker, this
concept is shown as the opposite concept of assignment
of receivables®.

Another substantial feature of debt assumption is the
requirement of the consent of the obligee for the realiza-
tion of debt assumption. In assignment of receivables, the
consent of the obligor is not required. A receivable can be
assigned to a third party by the obligee provided that the
legal position of the obligor is not aggravated. However,
in the debt assumption, where the external assumption
and internal assumption are interpreted together, the
obligee is deemed as the active subject of the transaction

halinde alacakli, sartlar1 olugsmussa, kira sdzlesmesini
fesih hakkin, ilgili ayin kira borcunu iistlenene karsi de-
gil, kiraciya kars1 kullanabilecektir. Borcun {istlenilme-
sinin sozlesmenin taraflarinda herhangi bir degisiklik
yaratmamasi ve yalnizca dar anlamda borcun iistlenene
nakledilmesi sonucunu dogurmasi sebebiyle, bu kurum,
alacagin temlikinin tam karsit kurumu olarak gosteril-
mektedir®.

Borcun {istlenilmesinin diger 6nemli bir 6zelligi, {istle-
nimin gerceklesebilmesi i¢in alacaklinin rizasina ihtiyac
duyulmasidir. Alacagin temlikinde kural olarak borclu-
nun rizasl aranmaz. Bir alacak, bor¢lunun hukuki du-
rumunu agirlagtirmamak kaydiyla, alacakh tarafindan
diledigi bir iiciincii kisiye devredilebilir. Borcun {istle-
nilmesinde ise, i¢ iistlenim ve dis iistlenim beraber ele
alindiginda, alacakly, asil borclu ve iistlenen ile birlikte
iglemin aktif bir siijesi olarak kabul edilmekte olup, bor¢
iistlenimi alacaklinin rizasi olmaksizin gerceklesmez.
Bunun sebebi ise, bor¢lunun kisiligi ve 6deme kabiliye-
tinin alacakh acisindan énem arz etmesi ve alacaklinin,
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along with the principal obligor and the undertaker and
the assumption of debt cannot be performed without the
consent of the obligee. The underlying reason is that the
nature and the solvency of the obligor is important for the
obligee and the purpose of preventing the obligee to face
with an obligor whom he has not accepted in advance.

The present debts or the debts which are likely to arise in
the future constitute the subject matter of debt assump-
tion. Whilst a present and valid debt (including the debts
which have arisen but have not become due and payable)
can be transferred in any case; a debt which is likely to
arise in the future can be transferred provided that it is
determined or determinable and will arise validly. Ac-
cording to Kahraman, determinability measure shall be
interpreted as at least from which legal relationship the
debt will arise is determined”.

2.2. Debt Assumption Agreement
2.2.1. Internal Assumption Agreement

Assuming the debt via legal transaction is not always
mandatory under Turkish Law, besides it is realized via
two complementary agreements. The first of these is the
internal assumption regulated under article 195 of TCO.
According to this provision, the third party to undertake
the debt makes an internal assumption agreement with
the principal obligor and enters into obligation of releas-
ing the obligor from its debt. Herein, the third party has
an undertaking of “release from debt” against the prin-
cipal obligor. According to the provision of law, as the
agreement with the principal obligor, the third party
shall perform his obligation in person or enable the obli-
gor to release from its debt by undertaking the obligation
through the consent of the obligee®. Internal assumption
agreement only consists of an undertaking of release
from debt, in other words, an obligatory transaction
and the principal obligor does not release from its debt
through this agreement.

onceden kabul etmedigi bir borclu ile kars1 karsiya kal-
masinin énlenmesi diigiincesidir.

Borg iistleniminin konusunu mevcut veya gelecekte dog-
mas1 muhtemel bor¢lar olusturmaktadir. Mevcut ve ge-
cerli bir bor¢ (dogmus fakat heniiz muaccel hale gelme-
mis borc¢lar dahil olmak {izere) her haliikarda, gelecekte
dogmasi muhtemel bir borg ise belirli veya belirlenebilir
olmas1 ve gelecekte gecerli olarak dogmasi kosuluyla
nakledilebilir. Kahraman’a gore, belirlenebilirlik 6l¢iitii,
s6z konusu borcun en azindan hangi hukuki iligkiden
dogacaginin belirli olmasi seklinde yorumlamak gerekir”.

2.2, Borg Ustlenim Sézlesmesi
2.2.1. ic Ustlenme Sozlesmesi

Tiirk hukukunda borcun hukuki iglem ile {istlenilmesi,
her zaman zorunlu olmamakla birlikte, birbirini tamam-
layan iki ayr1 sdzlesme ile olur. Bunlardan ilki, TBK. m.
195 hiikmiinde diizenlenen ic¢ iistlenme sézlegmesidir.
Bu hiikme gore borcu iistlenecek olan {iciincii kigi, asil
bor¢lu ile bir i¢ iistlenme s6zlesme yapmakta ve borg-
luyu borcundan kurtarma yiikiimliiliigii altina girmek-
tedir. Burada, iiciincii kisi tarafindan asil bor¢luya kars:
bir “bor¢tan kurtarma” taahhtidii s6z konusudur. Kanun
hitkmiine gore {iciincii kisi, asil bor¢lu ile arasindaki bu
anlagma geregi, ya borcu bizzat ifa edecek ya da alacak-
linin rizasi ile boreu {istlenerek asil bor¢lunun bor¢tan
kurtulmasini saglayacaktir®. ig iistlenme s6zlegmesi yal-
nizca bir borctan kurtarma taahhiidii, bir bagka deyisle
yalmizca bir bor¢landirici islemden ibaret olup, bu s6z-
lesme ile birlikte asil bor¢lu borcundan kurtulmaz.

Bu nedenle isleme alacaklinin katilimi aranmaz. Ugiincii
kisinin bu borcunu nasil ifa edecegi ise taraflar arasmn-
daki anlagmaya veya isin niteliine gére belirlenecektir.
As1l bor¢lunun alacakl tarafindan ibra edilmesinin sag-
lanmasi, borcun asil bor¢lu bakimindan yenileme yoluy-
la sona erdirilmesi, {i¢iincii kisi olarak dogrudan alacak-

5 Whilst debt expresses a single obligation which
the obligee is entitled to demand from the obligor
and the obligor is obliged to perform; the contractual
relationship constitutes a whole with the primary
obligations, subsidiary obligations and secondary
(accessory) obligations. For instance, delivering

the leased free from defects which arises from the Yetkin, 2012), 211f.

lease contracts, obligation of bearing the expenses,
all rights and obligations such as innovative rights,
ancillary rights and the secondary obligations
constituting the whole relationship is the contractual
relationship. For further information, see also Fikret
Eren, Borclar Hukuku Genel Hikiimler, (Ankara:

6 Fikret Eren, ibid, 1243

7 Zafer Kahraman, ibid, 104
8 TCO article195

9 See also Section 2.1.

10 TCO article 196
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Herewith, the participation of obligee in the transac-
tion is not sought. In what manner shall the third party
perform its obligation shall be determined through the
agreement between the parties and the nature of the
work. This undertaking can be fulfilled by enabling the
discharge of principal obligor by the obligee, releasing
the debt in terms of principal obligor through nova-
tion and performing to the obligee directly as the third
party. However, in the mentioned cases, the debt is not
assumed in real terms. As explained above’, the realiza-
tion of assumption of debt means the release of the prin-
cipal obligor from debt and transition of the debt along
with the ancillary obligations to the new obligor and in
order to do so, an external assumption agreement shall
be made between the undertaker of debt and the obligee.

2.2.2. External Assumption Agreement

According to the provisions of TCO, replacement of the
obligor and releasing from debt is realized through an
agreement made between the undertaker of the debt and
the obligee'. At this stage, consent of the obligee for the
transaction comes into question. Although the external
assumption agreement is considered as the continuation
of the internal assumption agreement, it is not manda-
tory for the assumption to be recognized in this manner.
It is possible for the undertaker and the obligee to make
an external assumption agreement directly without an
internal assumption agreement which is made between
the principal obligor and the undertaker. In order to do
so, the consent of the principal obligor is not required.
The undertaker takes place of the principal obligor
through the external assumption agreement, however in
the event that this transaction is recognized without an
internal assumption agreement made between them, the
principal obligor is subject to unjust enrichment towards
the undertaker. Through the external assumption agree-
ment made between the obligee and the new obligor, the
debt constituting the subject matter of the agreement is
transferred to the undertaker from the principal obligor

liya ifada bulunulmasi gibi yollarla bu taahhiidiin yerine
getirilmesi miimkiindiir. Ancak sayilan bu durumlarda
borcun gercek anlamda iistlenilmesi s6z konusu olmaz.
Borg iistleniminin gerceklesmesi, yukarida aciklandig
iizere’, asil borclunun bor¢tan kurtarilmasi ve borcun
tiim fer’ileriyle birlikte yeni borcluya intikali anlamina
gelmekte olup, bunun i¢in borcu {istlenen ile alacakh
arasinda bir dis iistlenme sozlesmesinin yapilmas: ge-
rekmektedir.

2.2.2. Dis Ustlenme Sézlesmesi

TBK hiikiimleri uyarinca, bor¢lunun yerine yenisinin
gecmesi ve borcundan kurtarilmasi, borcu iistlenen ile
alacakh arasinda yapilacak sézlesmeyle olur'. Alacak-
linin isleme rizasi bu agsamada ortaya cikar. Her ne ka-
dar dis {istlenme so6zlesmesi, i¢ iistlenme sézlesmesinin
devamu olarak diisiiniilse de, iistlenimin her zaman bu
sekilde gerceklesmesi zorunlu degildir. Asil borc¢lu ile
iistlenen arasinda bir ic iistlenme s6zlesmesi olmaksizin,
iistlenen ile alacaklinin dogrudan dis iistlenme soézles-
mesi yapmas1 miimkiindiir. Bunun i¢in asil bor¢lunun
rizasinin bulunmasi da gerekmez. Ustlenen, dis tistlenim
sozlesmesi ile birlikte asil bor¢lunun yerine gecer; ancak
aralarinda bir i¢ {istlenme s6zlesmesi bulunmaksizin
bdyle bir islem gerceklestirilmesi durumunda asil borg-
lu, iistlenene kars1 sebepsiz zenginlesmis olur. Alacakl
ile yeni bor¢lu arasinda akdedilen dis {istlenme sozles-
mesi ile birlikte s6zlesmenin konusunu olugturan borg,
tiim fer’ileriyle birlikte, asil borcludan borcu {istlenene
gecer. Borcun {istlenilmesi, borcun durumunda kural
olarak bir degisiklik yaratmaz; yalnizca bor¢lunun de-
gismesi sonucunu dogurur. Dig {istlenim s6ézlesmesinin
yapilmasiyla birlikte;

* Bor¢lu degismis olsa bile, alacaklinin asil bor¢lu-
nun kisiligine 6zgii olanlar disindaki tiim bagh hak-
lar1 sakli kalir.

5 Dar anlamda borg, alacaklinin borcludan talep
edebilecegi ve borclunun yerine getirmekle yikamld
oldugu tek bir borcu ifade etmekte iken genis
anlamda borg iliskisi, alacakli ile borclu arasindaki
asli borglari, yan borclari, tali (ikincil) yakamlilikleri
de iceren bitiin bir iliskiyi ifade eder. Ornek olarak
kira sozlesmesinden dogan kiralananin ayipsiz teslim

borcu, giderlere katlanma borcu, yenilik doguran
haklar, fer'i haklar gibi tiim hak ve borclar ile ifaya
yardime! yiikiimliliklerin birlikte meydana getirdigi
iliskinin biittini, genis anlamda borg iliskisidir.
Ayrintili bilgi icin bkz. Fikret Eren, Borglar Hukuku
Genel Huktmler, (Ankara: Yetkin, 2012), 21 vd.

6 Fikret Eren, a.g.e., 1243

7 Zafer Kahraman, a.g.e., 104
8 TBK m.195

9 Bkz. Bolim 2.1.

10 TBK m.196
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along with the whole ancillary obligations. In principle,
the assumption of debt does not create a difference in the
status of debt; it justleads the alteration of the obligor. By
means of the external assumption agreement;

¢ Although the obligor is altered, all ancillary rights
of obligee remain except the ones related to the na-
ture of the principal obligor.

¢ Unless otherwise demonstrated in the external as-
sumption agreement, all pleas, except the exclusive
ones for the principal obligors’ nature, are trans-
ferred to the new obligor.

¢ The liability of the pledger, who has pledged for the
guarantee of the debt, and the surety shall continue
only if they have given written consent to the as-
sumption of the debt™.

In addition to this, in the event that the external assump-
tion agreement becomes void due to any reason, the for-
mer debt maintains along with the ancillary obligations
without prejudice to the rights of the third parties acting
in good faith'

e Asil bor¢lunun kisiligine 6zgii olanlar digindaki
tiim savunma imkanlari, dig {istlenim s6zlesmesin-
den aksi anlagilmadikea, yeni bor¢luya gecer.

* Borcun teminati olarak rehin veren iiciincii kisinin
ve kefilin sorumlulugu, bu kisiler tarafindan borg
iistlenimine yazih olarak riza gostermeleri halinde
devam eder ™.

Bununla birlikte dig {istlenme sézlesmesi herhangi bir
sebepten 6tiirii hiikiimsiiz hale gelirse, iyiniyetli {iciincii
kisilerin haklari sakl kalmak iizere, eski bor¢ biitiin bagh
borclariyla birlikte varligini stirdiiriir'.

_2.2.3. Ustlenme Sézlesmeleri Bakimindan Taraf
Iradelerinin Yorumlanmasi

TBK’da yer alan temel prensip geregince, sozlesmelerin
tiirli belirlenirken ve icerikleri yorumlanirken, tarafla-
rin kullandiklar: ifadelere bakilmaksizin, gercek ve or-
tak iradeleri esas alinir'®. Taraf iradeleri yorumlanirken
Tiirk Medeni Kanununun (“MK”) 2. maddesi uyarinca
diiriistlitk kuralindan ve giiven prensibinden yararlani-
lir. Ustlenme sozlesmeleri bakimindan en énemli husus,
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2.2.3. Interpretation of Parties’ Intentions Re-
garding the Assumption Agreements

According to the fundamental principle under the TCO,
while determining the types of the agreements and inter-
preting the contents, the real and mutual intentions of
the parties are taken as basis regardless the statements
they used'. While interpreting the intentions of the par-
ties, good faith and rule of confidence are used according
to the article 2 of Turkish Civil Code (“T'CC”). The most
crucial fact regarding the assumption agreements is, the
“intention of the undertaker towards releasing the prin-
cipal obligor from debt”. Under both internal assump-
tion agreements and external assumption agreements,
the intention towards releasing the principal obligor
from debt and transference of the debt to the undertaker
shall be understood clearly and doubtlessly.

This intention shall be sought in accordance with the rule
of confidence. Only making a commitment that the debt
will be “paid” by a third party does not demonstrate the
intention towards releasing the principal obligor from
debt. In the event that this intention is not indicated
clearly and doubtlessly, pursuant to the principle regard-

iistlenen bakimindan asil bor¢luyu “borctan kurtarma
iradesinin varlig1” olup, hem i¢ iistlenme s6zlesmesi hem
de dig iistlenme soézlesmesinde, asil bor¢clunun borg¢tan
kurtarilmasina ve borcun iistlenene nakline iligkin ira-
denin varlig1 acikea, siipheye yer birakmayacak sekilde
anlagilmalidir.

Bu irade, giiven prensibi uyarinca aragtirilacaktir. Bor-
cun bir {iciincii kisi tarafindan “6deneceginin” taahhiit
edilmesi, asil borcluyu borctan kurtarma iradesinin
varligin tek bagina ortaya koymaz. Bu iradenin tek ba-
sina acikca ve siipheye yer birakmayacak sekilde ortaya
koyulamamasi halinde, bor¢ altina giren lehine yorum
prensibi geregince, listlenenin asil bor¢luyu bor¢tan kur-
tarmadigl, duruma gére onun yaninda yeni bir bor¢lu
olarak borca katildig1 veya alelade bir 6deme taahhiidiin-
de bulundugu séylenmelidir.

Bununla birlikte Yargitay, yeni tarihli bir kararinda',
bosanan eglerden birinin, diger esin bir bankadan ali-
nan kredinin kalan taksitlerini 6demeyi kabul ve taah-
hiit etmesini borcun i¢ istlenmesi olarak kabul etmistir.
Yargitay’a gore, bosanma protokoliinde yer alan bu hii-
kiim bir borg iistlenme anlagmasi olup, asil bor¢clunun
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ing the interpretation in favor of obligor, it shall be stated
that the undertaker does not release the principal obligor
from debt; participates to the obligation as a new obligor
along with the principal obligor as occasion requires or
makes an ordinary commitment to pay.**

Besides, in one of its new dated decision’, Court of Ap-
peals admitted that the acceptance and undertaking
of a divorcee concerning the payment of the remaining
installments of the credit of the other divorcee is an in-
ternal assumption of debt. According to the Court of Ap-
peals, this provision set forth under the divorcement pro-
tocolis adebt assumption agreement whilst the principal
obligor’s performance for the obligation does not release
the undertaker from the liability. According to Kahra-
man, the “acceptance and undertaking of a third party
towards the payment of principal obligor’s debt” cannot
be interpreted as the existence of an undertaking of re-
lease from debt and internal assumption agreement. As
itis seen, the doctrine and the Court of Appeals interpret
the subject matter differently in terms of interpretation
of assumption.

2.3. Legal Nature of Debt Assumption Regarding
its Effects on Assets and Liabilities

Legal transactions are grouped as promissory transac-
tions, dispositive transactions and acquisitive transac-
tions in respect to their effects on assets and liabilities.
Promissory transactions are the transactions which in-
crease liabilities of the person that performs the transac-
tion'®. Dispositive transactions are the legal transactions,
by having a direct effect on a right, transfer the right to
another person or restrict the right, create encumbranc-
es upon the right, amend or alter the right”. Acquisitive
transactions, on the other hand, are the transactions that
increase the assets of a person.

borcu ifa etmesi, iistleneni sorumluluktan kurtarmaz.
Kahraman’a gore ise bir ti¢lincii kiginin asil bor¢lunun
borcunu “6deyecegini kabul ve taahhiit etmesi” tek ba-
sina bor¢tan kurtarma taahhiidii ve i¢ iistlenme sozles-
mesinin varligi olarak yorumlanamaz. Goriilecegi iizere,
doktrin ile Yargitay, iistlenim iradesi bakimindan, konu-
yu farkli yorumlamaktadar.

2.3. Malvarhgina Yaptigi Etki Bakimindan Ustle-
nimin Hukuki Niteligi

Hukuki islemler, malvarliklarina yaptiklar etki baki-
mindan borclandiricr iglemler, tasarruf islemleri ve
kazandiric iglemler olarak gruplandirilmaktadir. Borg-
landirici islemler, islemi yapan kimsenin malvarhiginin
pasifini cogaltan islemlerdir’. Tasarruf islemleri, tasar-
rufta bulunanin malvarhigindaki bir hakka dogrudan
dogruya etki yaparak, o hakki bagkasina devreden ya da
smirlayan, kiilfet yiikleyen, degistiren veya sona erdiren
hukuki islemlerdir”. Kazandirici iglemler ise malvarhigi-
nin aktifini artiran iglemlerdir.

Borg iistleniminin, malvarhigina yaptig etki acisindan ne
tiir bir islem oldugu Alman ve Isvicre doktrininde yazar-
lar tarafindan tartigilmakla birlikte, Tiirk hukukunda ha-
kim olan goriis uyarinca borg iistlenimi, bir tasarruf igle-
mi olarak kabul edilmektedir. Dig iistlenme sézlesmenin
akdedilmesiyle birlikte borg, asil borcludan yeni borclu-
ya gecer ve bdylece alacaklinin hakkinda bir degisiklik
meydana gelir. Bu nedenle bor¢ iistleniminin bir tasarruf
islemi oldugu kabul edilmektedir'®. Bu hukuki islemin
tasarrufiglemi olmasinin sonucu ise, dis iistlenim s6zles-
mesini gerceklestirmek i¢in alacaklinin alacag iizerinde
tasarruf yetkisine sahip olmasinin gerekmesidir.

11 Due to the fact that a security, in principle, is
established after considering the individuality and
solvency of a debtor, such regulation is made not to
create another burden on the pledger or surety.

12 TCO article 200

13 TCO article 19

14 Zafer Kahraman, ibid, 119

15 Yarg. 11. HD. E.2014/1890, K.2014/3858, T.
25.02.2014 (Kazanci [ctihat Bilgi Bankasi)

16 Fikret Eren, ibid, 171f.; M. Kemal Oguzman and Nami

Barlas, Medeni Hukuk, (istanbul: Vedat, 2013), 179 ff.

17 Fikret Eren, ibid, 173 ff.; M. Kemal Oguzman and Nami
Barlas, ibid, 179 vd.

18 M. Kemal Oguzman and Turgut Oz, Borglar Hukuku
Genel Hukamler, V. 2, (istanbul: Viedat, 2013), 593;
Zafer Kahraman, ibid, 95 ff. The author demonstrates
the views in the doctrine regarding the effects to the
assets and liabilities and the detailed evaluations and
as aresult, indicates that the “merits of the right of
the obligee is changed”, besides the alteration of the
individual to be appealed for the performance, the
value and the attainability of the receivable are also

affected and the former obligor is released from its
obligation; stated that they are of the opinion that the
relevant transaction gives rise to a dispositionary
effect which affects the receivable.

19 M. Kemal Oguzman and Turgut Oz, Borclar
Hukuku Genel Hikimler, V.. 1, (istanbul: Vedat, 2013),
549; Ahmet M. Kilicoglu, Borglar Hukuku Genel
Hukiimler, (Ankara: Turhan, 2013), 838; For further
information regarding novation of a debt, see also
Tennur Koyuncuoglu, Tark isvicre Hukukunda Borcun
Yenilenmesi, (Istanbul, 1977).
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Whilst the type of transaction of debt assumption re-
garding the effects on assets and liabilities is discussed
by the authors of German and Swiss doctrine, according
to the prevailing argument in Turkish law, debt assump-
tion is deemed as a dispositive transaction. Through the
signing of the external assumption agreement, the debt is
transferred to the new obligor from the principal obligor
and thus, an alteration occurs in the rights of the obligee.
Thereof, it is accepted that the debt assumption is a dis-
positive transaction’®. The result of the acceptance this
as a dispositive transaction is, the obligee is required to
have power of disposition upon its receivable in order to
realize the external assumption agreement.

3. DISTINGUISHING DEBT ASSUMPTION FROM
THE SIMILAR LEGAL CONCEPTS

3.1. Novation (Novatio) Model and Debt Assump-
tion

Novation is not explicitly defined under the Turkish
Law; instead, its definition is made by the doctrine and
precedents. Novation, according to the doctrine, is de-
fined as the extinguishing the debt by substituting a new
one for the former debt?. In novation, defined as one of
the sources for extinguishing a debt and regulated in ar-
ticle 133 ff. articles of TCO, the former debt completely
extinguishes and a new debt arises as the substitution of
the former one.

The most significant result of this transaction is, in prin-
ciple, the former debt completely extinguishes with all
its ancillaries, pleas and securities. Novation model is
being used under English, French law systems, in which
debt assumption via the complete transfer of debt is not
accepted, to transfer the debt from the principle obligor
to another one®. As aresult of transferring the debt from

3. BORC USTLENIMININ BENZER HUKUKI
KURUMLARDAN AYIRT EDILMESI

3.1. Yenileme (Novatio) Modeli ve Borc Ustlenimi

Tiirk hukukunda yenileme, TBK'da acikca tamimlanma-
mig, bu kurumun tamimlanmas: doktrin ve ictihatlara bi-
rakilmigtir. Doktrinde yenileme, yeni bir bor¢ meydana
getirmek suretiyle 6nceki borcun sona erdirilmesi ola-
rak tanimlanmaktadir’®. Borcun sona erme hallerinden
biri olarak sayilan ve TBK madde 133 vd. maddelerinde
diizenlenen yenilemede, 6nceki bor¢ tamamen sona er-
mekte, asil borcun ikamesi olarak yeni bir borg¢ yaratil-
maktadir.

Bu durumun en 6nemli sonucu ise yenilemede, kural ola-
rak 6nceki borcun tamaminin, tiim fer’ileri, savunmalari
ve teminatlan ile birlikte sona ermesidir. Tiirk hukuk
sisteminden farkli olarak borcun ciiz’i intikal yoluyla
iistlenilmesini kabul etmeyen Ingiliz, Fransiz hukuk sis-
temlerinde, borcun asil bor¢ludan bir bagka kisiye devre-
dilmesi icin yenileme modeli kullanilmaktadir®. Béylece
bir borcun asil borcludan yeni borcluya naklinde “taraf
yenilemesi” s6z konusu olup, iistlenenin malvarliginda
tamamen yeni bir bor¢ meydana getirilmekte; boylece
onceki borea iligkin fer’i haklar, savunmalar, teminatlar
sona ermektedir.

3.2. Borca Katilma ile Fark

Bir {iciincti kiginin, alacakli ile yaptig1 bir sézlesmeye da-
yanarak énceki bor¢lunun yaninda bor¢tan miiteselsilen
sorumlu hale gelmesine “borca katilma” denilmektedir?.
Borca katilmada asil borclu, borclu olarak kalmaya de-
vam eder ve katilan, asil bor¢lunun tabi oldugu hiikiim
ve gartlarla, aym1 borcun miiteselsil bor¢lusu konumu-
na gelir. Goriilecegi lizere borca katilmada, asil bor¢lu

11Bir teminatin kural olarak borclunun kisiligi ve

t6deme kabiliyeti dikkate alinarak borclu lehine tesis
edilmesi sebebiyle, rehin verenin veya kefilin durumunu
agirlastirmamak adina boyle bir diizenleme yapilmistir.
12TBK m.200

13TBKm.19

14 Zafer Kahraman, a.g.e., 119

15 Yarg. 11. HD. E.2014/1890, K.2014/3858, T. 25.02.2014
(Kazanci [ctihat Bilgi Bankasi)

16 Fikret Eren, a.g.e., 171vd.; M. Kemal Oguzman ve Nami
Barlas, Medeni Hukuk, (istanbul: Vedat, 2013), 179 vd.

17 Fikret Eren, a.g.e., 173 vd.; M. Kemal Oguzman ve
Nami Barlas, a.g.e, 179 vd.

18 M. Kemal Oguzman ve Turgut Oz, Borclar Hukuku
Genel Hirkamler, Cilt 2, (istanbul: Viedat, 2013), 593;
Zafer Kahraman, a.g.e., 95 vd. Yazar, malvarligina
yaptigl etki bakimindan doktrinde 6ne siirtlen gériislere
ve bu konudaki ayrintili degerlendirmelere yer
vermekte ve sonug olarak, alacak hakkinin “kimyasinin
degistigini”, hakki yerine getirmek icin basvurulacak
kisinin degismesinin yaninda alacak hakkinin degerinin,
elde edilebilirliginin etkilendigini ve 6nceki borclunun da

borcundan kurtuldugunu ifade etmekte;

stz konusu islemin, alacak hakkina etki eden
tasarrufi bir etki dogurdugu kanaatinde

olduklarini belirtmektedir.

19 M. Kemal Oguzman ve Turgut Oz, Borclar Hukuku
Genel Hukamler, Cilt 1, (istanbul: Vedat, 2013), 549;
Ahmet M. Kilicoglu, Borelar Hukuku Genel Hitktimler,
(Ankara: Turhan, 2013), 838; Borcun yenilenmesi
konusunda genis bilgi icin bkz. Tennur Koyuncuoglu,
Trk Isvicre Hukukunda Borcun Yenilenmesi,
(Istanbul, 1977)
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the principle obligor to a new one; considered as “party
novation”, a new debt in the liabilities of the undertaker
arises, and all ancillary rights, pleas and securities re-
garding the former debt extinguish.

3.2.Differences with Participationto an Obligation

In case that a third party, relying on an agreement signed
with the obligee, becomes jointly liable from the debt
together with the former obligor is defined as “participa-
tion to an obligation™?. Under the concept of participa-
tion to an obligation, the principal obligor remains as ob-
ligor and the participating person becomes jointly liable
for the performance of the same obligation within the
same terms and conditions that the principal obligor is
subjected to. As it can be seen that principle obligor does

borc¢tan kurtarilmaz; alacaklinin hem asil bor¢luya hem
de borca katilana bagvuru imkan bulunur. Yukarida ele
alindig1 tizere borcun iistlenilmesinde ise, alacaklinin
artik asil borcluya bagvuru imkan kalmamaktadir. Ta-
raflar dilerse, borca katilma anlagsmasinda, borcun ifasi
icin 6nce borca katilana bagvurulacagini ve érnegin bir-
den fazla taksit halinde 6denecek olan bir borg¢ i¢in, borca
katilanin borcun belli bir kismina iligkin 6demeleri ger-
ceklestirmesi durumunda, asil bor¢lunun alacakh tara-
findan ibra edilecegini kararlagtirabilirler. Burada ibra
bakimindan borca katilanin iradesine bagh geciktirici bir
sart s6z konusu olacak ve bdyle bir sart gecerli olacaktir.
Bu durumun, ilgili miiesseseyi borcun iistlenilmesi hali-
ne getirmeyecegine; bu miiessesenin hala borca katilma
olduguna dikkat edilmelidir.

20 For this concept, “Debt assumption” term is used
under English Law.

22 See also Section 1

21M. Kemal Oguzman and Turgut 0z, Borglar Hukuku
Genel Hiikiimler, V.. 1, (Istanbul: Vedat, 2013), 608;
Ahmet M. Kilicoglu, ibid, 819

23 In addition to Build-Operate-Transfer Law,
detailed regulations regarding this matter are set
forth under Debt Assumption Regulation and Law
Numbered 4749.
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not release from the obligation; obligee may both appeal
the principle obligor and the participating person. As it
has been stated above, obligee no longer has the right to
appeal the principle obligor under the concept of debt as-
sumption. The parties, subject to their discretion, may
decide that the participating person shall be appealed
in the first place for the performance of debt and, the
principle obligor shall, be discharged by the obligee, for
instance, in such case the participating person makes
some of the partial payments for a debt to be paid with
deferred payments. There would be a condition subse-
quent in terms of discharge subjected to the participated
person’s will and such condition would be valid. It should
be regarded that this kind of arrangement does not con-
vert the mentioned concept into the debt assumption, it
will still be considered as participation to an obligation.

4. HAZINE VE IDARELER ILE AKDEDILEN BORC
USTLENIM SOZLESMELERI

Yap—i§let—Devret Kanunu'nun 11/A maddesinde, gorevli
sirketler ile yap-islet-devret modeli cercevesinde ger-
ceklestirilecek projelerin uygulamasina iligkin olarak
yapilacak sozlesmelerde, s6zlesmenin feshedilerek yati-
rim ve hizmetin siiresinden 6nce ilgili idare tarafindan
devralinmasina iligkin hiikiimler bulunmasi halinde,
yatirim ve hizmetlerin gerceklestirilmis kismina tekabiil
eden finansmanin, bu kredilerin yurt disindan saglanmig
olmasi kosuluyla, (i) ilgili idareler tarafindan iistlenil-
mesine iligkin hiikiimlere yer verilebilecegi ve (ii) ilgili
idarelerin s6z konusu mali yiikiimliiliikleri iistlenmeye
yetkili oldugu hiikiim altina ahnmigtir.

20 Bu kavrami karsilamak iizere Ingiliz hukukunda
“debt assumption” terimi kullaniimaktadir.

22 Bkz. Bolim 1

21M. Kemal Oguzman ve Turgut 0z, Borlar Hukuku
Genel Hiikiimler, Cilt 1, (Istanbul: Vedat, 2013), 608;
Ahmet M. Kiligoglu, a.g.e., 819

23 Bu konudaki ayrintih diizenlemeler, Yap-
islet-Devret Kanunu'nun yani sira Borc Ustlenim
Yonetmeliginde ve 4749 Sayil Kanun'da yer
almaktadr.
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4. DEBT ASSUMPTION AGREEMENTS SIGNED
WITH THE TREASURY AND ADMINISTRATIONS

In article 11/A of Built-Operate-Transfer Law, it is regu-
lated that, in agreements to be signed with appointed
companies for the implementation of projects to be
carried out within the framework of the built-operate-
transfer model (i) it is possible to arrange provisions re-
garding the undertaking of loans by the administrations
and (ii) the administrations are entitled to undertake the
financial obligations; provided that there are provisions
regarding take-over of the investment and service before
the scheduled time by the relevant administration after
the termination of the aforementioned agreement, and
loan corresponding to investments and services have
been performed until such time is obtained from abroad.

In the event that the special budgeted administrations
perform debt assumption, the Council of Ministers is
authorized to decide on the assumption of the financial
obligations regarding foreign sourced financing by the
relevant authority, and determine the scope, facts and
payment conditions upon the request of the Ministry
that the administration is associated with. Pursuant to
the provisions of the same article, debt assumption shall

i

Ozel biitceli idarelerin borg iistlenimi gerceklestirecek
olmasi halinde, yurt dis1 finansmana iliskin mali yiikiim-
lilliiklerin ilgili idare tarafindan iistlenilmesine karar
vermeye ve iistlenimin kapsam, unsur ve 6deme kosul-
lari belirlemeye, idarenin bagh bulundugu Bakanl-
gin teklifi izerine, Bakanlar Kurulu yetkilidir. Yine ayni
madde hitkmiine gore, Hazine Miistegarliginca borg iist-
lenimi, 4749 Sayili Kanun’un® 8/A maddesi cercevesinde
yiiriitiilecektir. Bu hiikiimden anlagilacag {izere, Hazine
ve ilgili idareler tarafindan gerceklestirilebilecek olan
borg iistlenimleri, yap-islet-devret modeli cercevesinde
gerceklestirilecek olan yatirimlar ile ilgili diizenlemeler-
deyer alan diger yatirimlarin finansmaninailigkin olarak
yurt disindan saglanan kredi bor¢larinin, Hazine veya il-
gili idareler tarafindan geri 6denmesi borcunun iistlenil-
mesine iligkindir.?® Hazine veya ilgili idareler tarafindan
gerceklestirilecek olan borg iistlenimlerinde en énemli
sart, gorevli sirket tarafindan yurt disindan kullanilan
kredilerin, ilgili yatirrmin gerceklestirilmesinde kullamil-
mig olmasidir. Aksi durumda bu kredilerin, Hazine veya
ilgili idareler tarafindan borg iistlenimine konu edilmesi
miimkiin degildir.

Bu diizenlemeler dogrultusunda, Tiirkiye’de gerceklesti-
rilen biiyiik kapsaml projelerde gorevli sirketler lehine
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be performed by the Treasury within the scope of article
8/A of the Law numbered 4749%. As it is understood from
this provision, debt assumptions which carried out by
the Treasury or the relevant administrations are related
to the assuming the debt of repaying the foreign sourced
loans, provided to carry out the investments within the
scope of built-operate-transfer model and the other in-
vestments set forth under the relevant regulations, by
the Treasury or the relevant authority®. The most signif-
icant term regarding the debt assumptions to be carried
out by the Treasury or the relevant administrations is
that the foreign sourced loans utilized by the appointed
company shall be used to perform the relevant invest-
ment. Otherwise, the loans shall not be subjected to debt
assumption executed by the Treasury or the relevant au-
thorities.

In line with the regulations mentioned above, Treasury
guarantee model provided by the state in favor of ap-
pointed companies has gradually been abandoned and
the debt assumption model has been implemented. As a
result, debt assumption agreements between the Treas-
ury or the relevant administrations, appointed company
and credit institutions have been signing since then. It
is not prohibited under any provision of law to choose
another law as the governing law instead of Turkish law,
for the relevant debt assumption agreements signed be-
tween the parties. Due to the fact that there is foreign ele-
ment within these relationships, it is seen that, instead of
Turkish law, another law is chosen as the governing law.

In such event, the debt assumption shall be performed
according to the chosen law. To illustrate, in case that the
debt assumption agreement is subjected to a law under
which the assumption is based on the novation model
(i.e. English law), it is not considered as a debt assump-
tion under Turkish law regulated in articles 195 to 200
of TCO; transfer of debt to the Treasury or administra-
tion shall be performed by extinguishing the former debt
along with arising a new debt.

5. CONCLUSION

Under Turkish Law, debt assumption is a dispositive
transaction which leads the third person assuming the
debt to be the new obligor through an agreement made
between the obligee and the debt undertaker, by releas-
ing the principal obligor. As a result of this transaction,
the passive subject of the debt alters; and debt assump-
tion is a different legal concept from the concepts such as

devlet tarafindan kredi kuruluglarina saglanan Hazine
garantisi modeli yavag yavag terk edilmis ve borg iistle-
nim modeli uygulanmaya baglanmistir. Bunun sonucu
olarak Hazine veya ilgili idarelerle gorevli sirket ve kredi
kuruluglar1 arasinda borg¢ tistlenim s6zlegmeleri akdedil-
meye baglanmgtir. Taraflar arasinda yapilan ilgili borg
iistlenim sozlesmelerinin, Tiirk hukuku diginda bagka
bir hukuka tabi olarak akdedilmesi herhangi bir kanun
hiitkmii ile yasaklanmg degildir. Bu iligkilerde yabancilik
unsuru bulunmasi nedeniyle uygulanacak hukuk olarak
Tiirk hukukundan farkli bir hukukun secildigine rastlan-
maktadir.

Boyle bir durumda, se¢ilmig olan hukuk sistemine gére
borg iistlenimi gerceklestirilecektir. Ornek olarak, borg
iistlenim s6zlesmesi, yenileme modelini esas alan bir
hukuka (ingiliz hukukuna) tabi ise, Tiirk hukuku tah-
tinda, TBK m. 195-200 maddelerinde diizenlenmis olan
bir borg iistlenimi s6z konusu olmayacak; borcun Hazine
veya idareye devri, nceki borcun sona ermesi ve yeni bir
bor¢ yaratilmasi suretiyle gerceklesmis olacaktir.

5. SONUC

Tiirk hukukuna gore borg iistlenimi, alacakl ile iistlenen
arasinda yapilacak olan bir sdzlesme ile énceki borclu-
nun bor¢tan kurtarilmasi ve asil borcun, aym hiikiim ve
sartlarla {istlenene gecmesi sonucunu doguran bir ta-
sarruf iglemidir. Bu islem ile dar anlamda borcun pasif
siijesi degismekte olup, borcun iistlenilmesi; yenileme,
borca katilma, 6deme taahhiidiinde bulunma gibi ku-
rumlardan farkli bir hukuki miiessesedir. Bu miiessese,
tiim hukuk sistemlerinde kabul edilmis degildir. Borcun
iistlenilmesi s6zlesmenin taraflarinda degisiklik yarat-
mamakta, bu yonii ile sézlesmenin devri kurumundan
da ayrilmaktadir. Asil bor¢lunun dar anlamda borcun pa-
sif tarafi olarak kalmaya devam ettigi hicbir islem, Tiirk
hukuku bakimindan borcun {iistlenilmesi olarak telakki
edilemeyecektir. Bu nedenle, yapilan islemlerde, asil
borcluyu “borctan kurtaricr” etki bakimindan taraflarin
iradesi giiven prensibi uyarinca aragtirmali, islemin borg
iistlenimi olarak adlandirilabilmesi i¢in kurtarici etkinin
varliginin acikea ve siipheye mahal birakmayacak sekilde
anlagilmasi gerekmektedir.

Bununla birlikte Yargitay’in, esler arasimndaki bosanma
protokoliinde yer alan diger es lehine “6deme taahhiidii-
nii” bir “bor¢ istlenme anlagmasi” olarak kabul ettigine ve
borg iistlenimi miiessesesi bakimindan alacakl ile iistle-
nen arasinda yapilmasi gereken dig {istlenim anlagmasina
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novation, participation to an obligation, commitment of
payment. This concept is not recognized under all legal
systems. Debt assumption does not result in changing
the parties of the contract; thus, with this respect, it dif-
fers from adhesion to an agreement. No transaction shall
be considered as debt assumption under the Turkish law;
in which the principal obligor remains as the passive sub-
ject of the debt. Therefore, within transactions, intention
of the parties shall be sought in accordance with the rule
of confidence in respect to releasing the principal obligor
from debt; to refer the transaction as a debt assumption,
the intention towards releasing the principal obligor
from debt shall be understood clearly and doubtlessly.

Along with the explanations above, it should be pointed
out that the Court of Appeals regarded “the commit-
ment of payment” in favor of the other divorcee set out
in the divorce protocol among a divorcing couple as a
“debt assumption agreement” and have not mentioned
the external assumption agreement to be made between
the obligee and the undertaker of debt in regard to debt
assumption concept at all. Although debt assumption
concept have not been a significant concept in Turkish
law so far, its significance is rising progressively as a re-
sult of preferring debt assumption model instead of the
Treasury guarantee within major projects under the
regulations made in Built-Operate-Transfer Law and
the relevant legislation. Therefore, in our opinion, debt
assumption will be examined in a more detailed way by
the doctrine and precedents will be varied in future ac-

cordingly. B
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