CEREN VURGUN, PELIL TEKKILIC, HASAN OZAN KEBAPCI

Mortgage on Superficies
in Turkish Law

Tiirk Hukukunda Ust Hakki Ipotegi

ABSTRACT

In Turkish Civil Law, superficies, also known
as the right of construction, which provides
the right to build a construction or to preserve
the existing construction on the immovable as-
sets (also referred to as property) of someone
else has been regulated. In the same provision
of the Civil Code, the concept of mortgage,
which can be established on immovable as-
sets and functions as a pledge or a security of
a particular real property for the payment of
a debt for the creditors, is also regulated. De-
spite being servitude, it is possible to establish
alien on superficies when it can be processed
as a real estate. In this article we will examine
how superficies may be processed as a real
estate and furthermore, under what circum-
stances a lien can be established on the right
of construction.

KEY WORDS: Right of Construction, Mort-
gage, Establishing a Lien on Superficies

OZET

Turk Medeni Kanunu'nda, baskasina ait bir ta-
sinmaza yap! insa ederek bu yapinin maliki ol
mak veya mevcut bir yaplyl muhafaza etmek
yetkisi veren Ust hakki dizenlenmistir. Ayni
kanunda ayrica alacaklilarin, alacaklarini temi-
nat altina alma araclarindan biri olan ve ancak
tasinmazlar (zerinde tesis edilebilen ipotek
kavramina da yer verilmistir. Aslinda bir irtifak
hakki olan Uist hakkinin, bir tasinmaz olarak is-
lem gorebildigi durumlarda, tst hakki Uzerinde
ipotek tesis edilmesi de mimkun hale gelmek-
tedir. Bu makalede de st hakkinin hangi du-
rumlarda tasinmaz olarak islem gorebilecegi
ve hangi durumlarda Ust hakki tizerinde ipotek
tesis edilebilecegi konusu irdelenecektir.

ANAHTAR KELiME.LER: Ust Kakki, Ipo-
tek, Ust Hakki Uzerinde Ipotek Kurulmasi
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I. INTRODUCTION

UE TO MODERNIZATION, URBANIZATION RATE HAS
increased and therefore the need for hous-
ing reached its peak in Turkey. Inevitably,
the importance of construction sector has
increased day by day. Together with the de-
velopments in the construction sector and

increasing number of investors in this sector, the need

for a property for the projects to be realized by investors
has also increased.

An investor might hold sufficient financial resources to
construct a building on a property or to own an already
existing construction on that property, but might not be
the landowner of that property, or might not have suffi-
cient financial resources to own that property. Likewise,
a landowner might desire to generate an income from
the land without disposition of the land. The compro-
mising point for the landowners and the investors in
such situations are legally provided with superficies.

While the right provided by superficies ensures some
financial benefits to landowner, such as owning the con-
struction in the long run (with the termination of super-
ficies relationship), acquiring continuous rental income
and so forth, it provides potential project field and eco-
nomic facilities regarding the realization of the project
to the investor. The increase of the value of the land, due
to having a structure under or onto, is also inevitable. At
this point, payment issues may occur in potential obliga-
tory relationships both between the landowners and the
investors as well as between the third parties and the
investors. The concept of regarding superficies as col-
lateral gains importance for reasons such as ensuring a
feeling of security for the commitments that are made
or proving the cash flow in trade relations. As a result,
the importance of the mortgage to be built on superfi-
cies concept comes to light.

In this article, our main goal is to elaborate on the con-
cept of mortgages on superficies and the problems that
may erupt while using mortgages on superficies. The
problems that may arise with regard to the parties of the
superficies agreement mostly occur in situations where
the right can be processed as areal estate. As an example
when an investor is willing to construct a shopping mall
on a private land, the landowner may accept the superfi-
cies, whereby the landowner will establish a lien on su-
perficiesin order to guarantee the committed payments.

1. GiRIS

ODERN HAYATIN BiR SONUCU OLARAK ULKEMIZDE
kentlesme orani artmig ve buna bagh ola-
rak yapilagsma ihtiyac1 yiiksek seviyelere
ulagmigtir. Bunun kaginmilmaz bir sonucu
olarak da ingaat sektorii glin gectik¢e 6nem
kazanmaya baglanistir. Ingaat sektériiniin
gelisimi ve bu sektordeki yatirimel sayisinin artmasi ile
haliyle bu yatirimeilar tarafindan gerceklestirilecek pro-
jelericin tesis edilecek alanlara ihtiya¢ duyulmaktadir.

Yatirimcinin, bir arsada yapiinga etmek veya arsadamev-
cut bulunan bir yapiya sahip olmak icin yeterli sermayesi
bulunmasina kargin, bu arsanin maliki olmamasi ya da
malik olmak icin yeterli sermayesinin bulunmamasi du-
rumu s6z konusu olabilmektedir. Aym sekilde bir arsa sa-
hibinin de, arsay1 elden ¢ikarmaksizin bu arsa {izerinden
gelir elde etmeyi istemesi s6z konusu olabilmektedir. Bu
durumdaki arsa sahipleri ile yatirnmcilarin uzlagma nok-
tas1ise hukuki acidan iist hakk ile saglanmaktadr.

Ust hakki, arsa sahibine uzun vadede (iist hakki iligki-
sinin sona ermesiyle) yapinin maliki olabilme, siirekli
kira ve benzeri gelirlere sahip olma gibi bir takim maddi
avantajlar saglamakla birlikte, yatirimei icin de gercek-
lestirecegi projeler bakimindan yer imkani ve ekonomik
kolayliklar saglayacaktir. Ayrica, {izerinde veya altinda
bir yap1 bulunan arsanin, bu yap1 nedeniyle deger artis1
gostermesi ise kacinilmaz olacaktir. Bu noktada, gerek
arsa sahipleri ile yatirimcilar arasinda, gerekse yatirim-
cilar ile iiclincii kisiler arasinda dogacak borg iligkile-
rinde, 6deme problemleri ortaya cikabilecektir. Verilen
taahhiitler karsisinda kisilerin kendini giivende hisset-
mesi yahut ticari iligkilerde likit para akisinin saglanma-
s1 ve benzeri sebeplerle, iist hakkinin teminat konusu
edilebilmesi hususu 6nem kazanmaktadir. Burada ise
tist hakki {izerinde kurulacak ipotek kavraminin énemi
ortaya ¢cikmaktadir.

Calismamizdaki temel amacimiz, pratikte olugabilecek
sorunlar kargisinda iist hakki ipotegi ile ilgili argiiman-
larin niteligini belirlemektir. Ust hakki sézlesmesinin
taraflar1 bakimindan meydana gelebilecek sorunlar,
agirlikli olarak, hakkin taginmaz olarak islem gorebildigi
durumlarda s6z konusu olmaktadir. C)rnegin, 6zel mul-
kiyetteki bir arazi iizerinde aligveris merkezi yapmak
isteyen bir yatirimei kargisinda arazi malikinin, arazisi
tizerinde {ist hakki tesis edilmesini kabul etmesi duru-
munda, list hakkinin tesisi karsilifinda kendisine taah-
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For this reason, first, we will examine the superficies
and their legal nature, later on, we will elaborate on
the concept of mortgages and their main functions and
subsequently, we will address on in which situations the
superficies can be established as immovable in land reg-
ister and examine the mortgage types that can be estab-
lished on superficies and their basic conditions.

Il. LEGAL NATURE OF SUPERFICIES
A. Superficies as Servitude

Within the scope of the provisions as set out in the
Turkish Civil Code! (“TCC” or “Code”), in general, the
servitude is defined by the Code as a real right,®> which
provides the right holder to benefit from a property or
aright. As it is also mentioned in the Code,® this right is
also a liability on specified property and burdened on
the proprietor “endurance” and “evasion™ obligations.
In order to have a real right attribution, servitudes de-
pend on title deed registration, because fulfilling the

hiit edilen 6demenin yapilmasinm garanti altina almak
amaci ile bu hak tizerinde ipotek koydurabilecektir.

Bu sebeple makalemizde, 6ncelikli olarak iist hakkini in-
celeyerek hukuki mahiyetinden s6z edecek ve bunu taki-
ben ipotek kavramini detaylandirarak temel islevinden
bahsedecegiz. Akabinde ise, {ist hakkinin hangi durum-
larda tapu kiitiigiine taginmaz olarak kaydedilebilecegi
hususuna deginerek, iist hakki iizerinde tesis edilebile-
cek ipotek tiirlerini ve temel sartlarini ele alacagiz.

I1. UST HAKKININ HUKUKi MAHIYETi
A. irtifak Hakki Olarak Ust Hakki

Tiirk Medeni Kanunuw'ndaki' (“TMK”) irtifak haklarina
iligkin olan diizenlemeler cercevesinde, ana hatlariylair-
tifak hakki, bir esya veya bir hak tizerinde, hak sahibine o
esyadan yararlanma yetkisi saglayan ayni® bir hak olarak
tanimlanmaktadir. Bu hususa iligkin olarak TMK'da® da
belirtildigi iizere, bu hak aym1 zamanda hakka konu esya
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condition has an absolute effect that can be brought
forward publicly, providing limited domination to the
owner of servitude on specified property. According to
the provisions of the TCC, in order to establish the servi-
tude,’ an official formed agreement should be registered
to land registers.

B. The Establishment and Termination of the Su-
perficies in Accordance with the Civil Code

Superficies are particularly regulated in the TCC.® Im-
movable assets constitute the subject-matter of the su-
perficies. Situated as servitude, this right is a transfer-
able servitude that gives a right to own a structure by
constructing a structure under or onto aland owned by a
third party or to preserve an existing structure.

Superficies may only be established with an official bond
and the enrollment should be fulfilled by the Title Deeds
Registration Office. In the formal deed, the content and
scope of the superficies, matters concerning especially
the location, shape, quality, dimensions, purpose of al-
location of structure and the right to benefit from the
areas that do not have structures are covered. These
formal deed provisions are obligatory for everyone that
acquires the superficies or the land.

After the expiration of three fourths of the designated
time period, parties might extend the duration of the
right, obeying the procedure specified for its establish-
ment, at most for another one hundred years.” Early
promissory transactions regarding the extension of the
deadline are void (not binding) and will be terminated.
Termination types of the superficies are indicated below;

tizerine ylikletilmis bir yiikiim olup, esyanin malikine de
“katlanma” veya “kacinma” 6devi yliklemektedir.* Irti-
fak haklarinin ayni hak niteligini haiz olmasi tapuya tes-
cillerine baghdir; ¢iinkii bu kogulun saglanmasi ile her-
kese karsi ileri siiriilebilen mutlak bir etkiye sahip olup,
irtifak hakki sahibine hakka konu egya {izerinde simirh
bir hakimiyet saglar. Irtifak hakkinin tesis edilmesi icin®
TMK hiikiimleri dogrultusunda, resmi sekilde diizenle-
nen sozlesmenin tapu kiitiigiine tescil edilmesi sarttur.

B. Medeni Kanuna Gére Ust Hakkinin Kurulmasi
ve Sona Ermesi

TMK’da, tist hakki, ayrintili olarak diizenleme® alam
bulmugtur. Ust hakkimin konusu taginmazlar olup, bu
hak bagkasina ait bir taginmazin iistiinde veya altinda
yap1 inga ederek bu yapinin maliki olmak veya mevcut
bir yapiy1 muhafaza etmek yetkisi veren, devredilebilir
bir irtifak hakkidir.

Ust hakki ancak resmi senetle tesis edilebilmekte olup,
tist hakki tesisinin Tapu Sicil Miidiirliigii tarafindan ger-
ceklestirilmesi gerekmektedir. Ust hakki tesisine iligkin
resmi senette; iist hakkinin kapsami, hiikiimleri, 6zellik-
le yapinin konumu, sekli, niteligi, boyutlari, tahsis amaci
ve iizerinde yap1 bulunmayan alanlardan faydalanmaya
dair hususlar yer almaktadir. Bu resmi senet hiikiimleri,
st hakkim ve ytiiklii tasinmaz mal iktisap eden herkes
icin baglayici niteliktedir.

Ust hakki, siiresinin dortte iicli dolduktan sonra, {ist
hakkinin kurulmasi i¢in 6ngoriilen sekle uyularak, her
zaman en ¢ok yiiz yilhk yeni bir siire icin uzatilabilir.”
Ust hakkinin siiresinin uzatilacagina dair énceden yapi-
lan taahhiitler baglayici degildir. Ust hakkinin sona erdi-
gisekiller ise agagida siralanmigtir;

14721 numbered Turkish Civil Code (TCC).

2 Real rights are defined as an absolute right that
gives immediate authority on movable or immovable
assets and can be asserted to every person. These
rights were separated into two parts as limited and
unlimited. Unlimited real rights merely contain the
right of property, nonetheless limited real rights
include right of mortgage, right of incumbrance and
easement.

3TCC, Art. 779: “Easement in favor of immovable,
being an incumbrance put on an immovable in

favor of another immovable, renders owner of
encumbered immovable obliged to avoid to exercise
some powers that right of immovable ownership
provides or to bear beneficiary immovable owner

to use incumbered immovable in a certain manner.
Obligations of performance may not be subject to
easement individually; may solely be connected to it
as a subsidiary act.”

4 Obligation of endurance and evasion means owner
of encumbered immovable has to endure of right
owner's interventions or has to avoid his/her legal

authorities inflicted from ownership.

5TCC Art. 780 : “It is essential to be recorded to
real estate registers in order for the easement

to be established. In acquisition and registration
of easement, provisions regarding immovable
ownership shall apply unless provided otherwise.
Acquisition of easement through prescription shall
only be possible in immovable assets which their
ownership can be acquired in this way.”

6 TCC Art. 726, 826 to 836.

7TCC Art. 836/2.
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i. Expiration of the Contract: Superficies expire
automatically after the period that is agreed on the
contract. Superficies can only be established for a
period of a hundred years.

ii. Termination with Approval: Superficies might
come to an end before the expiration date along
with the right owner’s approval.

iii. Termination due to Disappearance of the Real
Property: Superficies will also be terminated auto-
matically when the property on which the superfi-
cies lie vanishes.

iv. Termination with Expropriation: The superficies
that is established on the expropriated property
shall expire ex-officio with the expropriation.

v. Termination in Accordance with the Contract: If
the property owner’s right of authorization of ter-
mination is reserved in the formal deed, the superfi-
cies may be terminated with the usage of the right.

vi. Termination as a result of Acting against the
Contractual Obligations: If the owner of the super-
ficies exceeds the limits of the right or acts against
his obligations, the property owner may reclaim the
superficies and all binding rights and obligations
before its time.

C. Varieties of Superficies

Superficies can be divided in two categories based on
their establishment and land registration. The first type
of superficies to be mentioned is the easement superfi-
cies, which is regulated in restrictions regarding the real

1. Siire Bitimi ile Sona Erme: Sozlesmede kararlag-
tirllan siirenin bitmesi ile {ist hakki kendiliginden
sona erer. Ust hakki en fazla yiiz yillik bir siire icin
kurulabilmektedir.

ii. Feragat ile Sona Erme: Hak sahibinin feragati ile
tist hakkinmin siiresinden 6nce sona ermesi miim-
kiindiir.

iii. Taginmazin Yok Olmasiyla Sona Erme: Yiiklii ta-
sinmazin yok olmasi1 durumunda, iist hakk: da ken-
diliginden sona erecektir.

iv. Tagsinmazin Kamulagtirilmasiyla Sona Erme: Ka-
mulagtirilan taginmaz iizerinde kurulmus olan iist
hakki, kamulagtirmayla birlikte re’sen sona erecektir.

v. Sézlesmedeki Hiikiim Geregi Sona Erme: Ust hak-
kini kuran resmi senette yiiklii tasinmazin malikinin
iist hakkim1 herhangi bir sebeple siiresinden 6nce
sona erdirme yetkisi sakli tutulmus ise, bu hakkin
kullanmilmas suretiyle iist hakki sona erdirilebilir.

vi. S6zlegsmeden Dogan Yiikiimliiliiklere Aykiri Dav-
ranma Sonucunda Sona Erme: Ust hakki sahibi bu
haktan dogan yetkilerinin sinirini agir sekilde agarsa
veya ylkiimliiliiklerine 6nemli 6l¢iide aykir davra-
nirsa, malik {ist hakkinin ona bagh tiim hak ve yii-
kiimliiliikleri ile birlikte siiresinden 6nce kendisine
devrini isteyebilecektir.

C. Ust Hakkinin Cesitleri
Ust hakki, kurulma ve tapu sicil kiitiigiine kaydedilme

bicimleri bakimindan ikiye ayrilmaktadir. Ilk olarak
bahsedilmesi gereken, Kanun'un taginmaz miilkiyeti-

14721 sayili Turk Medeni Kanunu (TMK). bir yiik olup, yiiklii tasinmazin malikini mdlkiyet 5 TMK m. 780: “/rtifak hakkimin kurulmas: icin
2 Ayni haklar, tasinir ve tasinmaz mallar tizerinde hakkinin sagladig1 bazi yetkileri kullanmaktan tapu kiltiigtine tescil sarttir. Irtifak hakkinin
dogrudan dogruya egemenlik yetkisi veren ve kacinmaya veya yararlanan tasinmaz malikinin yikli  kazamlmasinda ve tescilinde, aksi 6ngordilmdis
herkese karst ileri sirdlebilir yani mutlak nitelikteki tasinmazi belirli sekilde kullanmasina katlanmaya olmadikca tasinmaz milkiyetine iliskin hukdmler

haklar olarak tanimlanmaktadir. Sinirsiz ve sinich ayni ~ mecbur kilar,"

uygulanir. Irtifak hakkinin zamanasimi yoluyla

hak olmak tizere ikiye ayrilmaktadir. Sinirsizaynihak 4 Katlanma ve kacinma borcu, sorumluluk yiiklenen kazanilmasi, ancak milkiyeti bu yolla elde

yalnizca miilkiyet hakkini kapsamakla birlikte sinirl tasinmaz malikinin, tist hakki sahibinin bazi edilebilecek tasinmazlarda mimkiinddr."
ayni haklar rehin hakki, tasinmaz yiiki ve irtifak miidahalelerine katlanmak zorunda kalmasi ya da 6 TMK m. 726, 826-836.

hakkini kapsamaktadir. millkiyetten dogan bazi yetkilerini kullanmaktan 7 TMK m. 836/2.

3 TMK m. 779: “ Tasinmaz lehine irtifak hakki, bir kacinmaya mecbur kalmasi anlamina gelmektedir.

tasinmaz (izerinde diger bir tasinmaz lehine konulmus
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property ownership part of the Code.® This first type of
superficies indicates that the right holder shall be in pos-
session of the construction that is under or onto the land
which belongs to a third party. Furthermore, it is also in-
dicated, referring to the Property Ownership Law, that
superficies shall not be established on independent sec-
tions that are dependent on the property ownership.

Another type of superficies other than the “easement
superficies” is “superficies as an independent and con-
tinuous right”, which is also regulated by the Code.’ The
distinction is based on the dependence and the duration
of the superficies. The continuous quality of the superfi-
cies depends on establishing the right for at least thirty
years and the independence depends on being able to
be transferred to a third party, not being imposed to any
restriction provisions to transfer to a third party. Subse-
quently, if not determined otherwise by the agreement,
it can be said that the superficies are independent rights
that are transmissible to a third party and transferable
to the heirs.

-

ne iligkin getirilen kisitlamalar béliimiinde s6zii edilen
yitkkiimleme hakki olan iist hakkidir.® Ust hakkinin bu ilk
tiirii, miilkiyeti bagkasina ait olan arsa {izerindeki veya
altindaki yapiya tist hakk: sahibinin malik olacagini be-
lirtmektedir. Ayrica Kat Miilkiyeti Kanunu’na atifta bu-
lunularak, kat miilkiyetine tabi bagimsiz béliimler {ize-
rinde iist hakki kurulamayacagi ifade edilmistir.

i W e i s ol F

Kanun’da “yiikiimleme hakk: olan iist hakki”nin yam
sira diizenleme altina alinan bir diger iist hakk: cesidi
ise “bagimsiz ve siirekli hak olan iist hakki”dir.° Gercek-
lestirilen bu ayrim, {ist hakkinin miistakil ve daimi (sii-
rekli ve bagimsiz) nitelikte olup olmamasina gore yapil-
maktadir. Hakkin siirekli nitelikte olmasi, en az otuz yil
siireyle tesis edilmis olmasina; hakkin bagimsiz olmasi
ise bagkalarina aktarilabilmesi, mirascilara intikal ede-
bilmesi gibi konularda hakka kisitlamalar getirilmemis
olmasina baghdir. Bu noktada, sézlesme ile aksi karar-
lagtirilmadig: takdirde, iist hakkinin, bagkasina devredi-
lebilen ve mirascilara intikal edebilen, bagimsiz bir hak
oldugunu séylemek miimkiindiir.
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The distinction related to the superficies is essential
in considering superficies as a real estate. Superficies
which are independent and permanent can be accepted
as an immovable and be recorded to the land registra-
tion on its own upon the request of the owner of the
superficies. On the other hand, superficies shall only
be considered as an “easement” and recorded to col-
umn of servitudes to land registers, if the right has not
been established for thirty or more years since super-
ficies, which has any restriction regarding transferring
to the third parties, claiming real right on superficies,
transmissibility to heirs or the fact that these kinds of
dispositions can only be made with a permission dur-
ing the establishment of the right, cannot be presumed
detached.

D. Superficies as Easement

Superficies can be established on behalf of an immov-
able or a person. As mentioned above, one type of su-
perficies is considered as an immovable, i.e. a property.
This easement superficies is regulated under the article
of TCC titled as “Superficies”. According to the subse-
quent provision, the ownership of structures that are
constructed permanently on or under an immovable
that belongs to someone else, shall belong to the ease-
ment owner. In the light of the explanations above, the
superficies which are not independent and permanent
shall only be accepted as an easement. In this case, su-
perficies shall be recorded to the column of servitudes
as regard to the official bond formed by the Real Estate
Registration Office. Even this type of superficies can be
established by an official bond.” This indicates that the
superficies can be established only on real estates that
have land registration.

E. Superficies with Independent and Continu-
ous Qualities

The second type of superficies differs from the superfi-
cies of easement in the sense thatitis not under the lim-
itations of aright but rather regulated independently as
aright. Unless otherwise agreed on, the superficies that
is transmissible to the third parties and heirs is regulat-
ed under Article 826 of the Code “Superficies — Subject
and Registration to the Real Estate Registers”. This type
of superficies has more specifications compared to the
other types of superficies, and according to this article,
servitude shall be established by the landowner, who
authorizes the right holder to construct a new structure

Ust hakk ile ilgili gerceklestirilen ayrim, iist hakkinin
tasinmaz olarak kabul edilebilme imkani1 bakimindan
onem arz etmektedir. Bagimsiz ve siirekli nitelikte olan
iist hakki, hak sahibinin talebi halinde ise tasinmaz ola-
rak kabul edilip tapu sicil kiitiigiinde ayr1 bir sayfaya
kaydedilebilecektir. Ote yandan, otuz yildan az siireli
veya otuz y1l ya da daha uzun siireli ise de, hakkin tesi-
si sirasinda {iciincii kigilere devredilemeyecegine, mi-
rascilara intikal etmeyecegine, tizerinde ayni hak tesis
edilemeyecegine veya bu tiir tasarruflarin ancak izin
alinmak suretiyle yapilabilecegine dair kisitlamalar
getirilmis iist hakki miistakil nitelikte sayillamayaca-
gindan, bu hak yalnizca bir “yiikiimleme hakki” olarak
kabul edilecek ve tapu sicil kiitiigiinde irtifak haklari
siitununa tescil edilecektir.

D. Yiikiimleme Haklki Olan Ust Hakki

Ust hakk, bir kisi ya da bir tasinmaz yararina kurula-
bilir. Yukarida belirtildigi iizere, iist hakkinin tiirlerin-
den biri, tasinmaz miilkiyetinin sinirlamalar1 arasinda
gosterilmigtir. Yiikiimleme hakki olan bu iist hakk,
TMK’nin “Ust Hakk1” baglikli maddesinde diizenlen-
mistir. Buna gore, bagkasina ait olan bir taginmazin
altinda veya iistiinde siirekli kalmak {izere inga edilen
yapilarin miilkiyeti, {ist hakki sahibine ait olacaktur.
Yukaridaki aciklamalarimiz 1s181inda, bagimsizlik veya
siireklilik niteliklerinden birini tagimayan {ist hakk:
yalnmizca bir yiikiimleme hakki olarak kabul edilecektir.
Bu durumda, tapu sicil kiitiigiinde irtifak haklari bo-
liimiine, Tapu Sicil Miidiirligirniin diizenledigi resmi
senede istinaden yazilacaktir. Yani bu durumda dahi,
iist hakkinin tesisi resmi s6zlesmeyle/senetle olabile-
cektir.!® Buradan, iist hakkinin yalnizea tapuya kayith
gayrimenkuller {izerinde kurulabilecegi sonucuna ula-
silmaktadir.

E. Bagimsiz ve Siirekli Hak Niteligi Tasiyan Ust
Haklka

Bu ikinci tiir iist hakki, yiikiimleme hakkindan farkli
olarak, sadece bir hakkin sinirlar arasinda degil, ken-
dine 6zgii ayr1 bir hak olarak diizenlenmigtir. Aksi ka-
rarlagtirilmadikea {iciincii sahsa devri veya mirascilara
intikali miimkiin olan iist hakki TMK’nin “Ust Hakki -
Konu ve Tapu Kiitiigline Kayit” baglikli1 826. maddesiile
diizenlenmisgtir. Ust hakkinin bu tiirt, diger tist hakki
tiiriine nazaran daha ayrintil diizenlenmis olup, bir ta-
sinmaz maliki tarafindan iiciincii kisi lehine arazisinin
altinda veya iistiinde yap1 inga etmek veya mevcut bir
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or to preserve an existing structure under or onto the
land. Superficies which are established for at least thir-
ty years are defined as continuous (permanent) by the
same article. Such registration is not possible for ease-
ment superficies. However, it is not obligatory to regis-
ter the superficies that are independent and permanent
as an “immovable” to the land register. Only with the
permission of the right holder, the right can be regis-
tered as an “immovable” to the land register. However,
this registration shall be made upon request, and only
the beneficiary, the rightful owner, has the right to de-
mand this registration. On the other hand this registra-
tion allows the right to be possessed only as an immov-
able, which also means that the registration shall not
entitle the right as an immovable in other aspects. For
example, alienation of the recorded superficies shall be
fulfilled pursuant to the rules regulating the alienation
of the immovable. In this context, superficies might be
a subject to real rights. According to the Article 826 of
TCC, assignment, alienation and devolvement of super-
ficies are possible. In addition to these, establishments
of all kinds of real and personal rights on superficies as
well as establishment of construction servitude, prop-
erty ownership and new superficies are also executable.

As mentioned above, with the termination of the super-
ficies, existing structures on the immovable land will
become an integral part (essential component) of the
encumbered immovable and alienate to the landowner.
Unless agreed otherwise, landowner is not obligated to
pay any compensation for the constructions. If the su-
perficies are recorded as an immovable, the page shall
be closed at termination date. As aresult, actual present
liens, other rights, restraints and obligations on superfi-
cies should also be terminated."

The Turkish legislations' regulate that all manners of
real and personal rights might be established on the
superficies, which are registered as immovable. Fur-
thermore, in order to consider the superficies as an im-
movable, it is not necessary to have an already existing
construction. In other words, registered superficies can
be treated as an immovable, even if the structure on the
land is yet to be constructed. This also means that the
superficies which are registered as immovable could be
mortgaged.

yapiyl muhafaza etmek yetkisi veren bir irtifak hakki
kurulabilecegi hiikiim altina alinmigtir. Yine ayni1 mad-
dede enazotuzyilicin kurulan {ist hakki, siirekli (daimi)
olarak tanimlanmigtr. Ust hakkimnin, bagimsiz ve siirek-
li nitelikte olmasi halinde, tist hakk: sahibinin istemi
iizerine tapu kiitiigiinde ayr1 bir sayfaya “tasinmaz”
olarak kaydedilmesi miimkiindiir. Yalnizca yiikiimleme
hakki olan iist hakki icinse béyle bir kaydin tutulmas
miimkiin olmayacaktir. Ancak, bagimsiz ve siirekli ni-
telikteki bir iist hakkinin da tapuya gayrimenkul olarak
kaydi zorunlu degildir. Ust hakki sahibi dilerse, yalnizca
onun talebi ile birlikte, iist hakkinin tapuda ayr1 bir say-
faya tasinmaz olarak kaydi saglanacaktir. Burada nem-
li olan husus, yiikiimlii tasinmaz maliki de dahil olmak
iizere {ist hakki sahibi digindaki bir kimsenin, béyle bir
talep hakkinin bulunmamasidir. Ote yandan, iist hakki-
nin tapuya gayrimenkul olarak kaydedilmis olmasi, ona
bir taginmaz niteligi kazandirmamakta; yalmizca tagin-
maz gibi islem gérmesini saglamaktadir. Ornegin, tapu-
yakaydedilmig bir iist hakkinin devri, gayrimenkullerin
devrine iligkin kurallar cercevesinde gerceklestirilir. Bu
cercevede, list hakkinin sinirli ayni haklara konu olmasi
da miimkiin kiinmaktadir. TMK’nin 826. maddesinde
bahsedilen iist hakkinin devri, temliki, mirascilara inti-
kali ve tizerinde her tiirlii ayni veya kigisel hak tesisinin
miimkiin olmasi gibi, kat irtifaki veya kat miilkiyeti ve
yeni bir tist hakki tesisi de miimkiindiir.

Yukarida da bahsetmis oldugumuz {izere iist hakkinin
siiresi sona ermesi ile mevcut yapilar, yiiklii taginmazin
biitlinleyici parcas1 (miitemmim ciizil) olur ve siirenin
sonunda yiiklii tasinmazin malikine kalir. TMK kap-
saminda, aksi kararlastirilmadigi miiddetce yiiklii ta-
sinmazin maliki, kendisine kalan yapilar icin iist hakk:
sahibine tazminat 6demekle yiikiimlii degildir. Tapuya
taginmaz olarak kaydedilmis ise, siirenin sonunda tapu
kiitiigiiniin bu sayfasi kapatilir. Buiglem sonucunda, iist
hakki tizerindeki mevcut rehin haklari, diger biitiin hak,
takyit ve yiikiimliiliikler de sona erer."

Mevzuatimizdaki diizenlemeler'* birlikte degerlen-
dirildigi takdirde, siirekli ve bagimsiz nitelik tagiyan
irtifak haklarinin tapu kiitiigiiniin ayr1 bir sayfasina ta-
sinmaz olarak tescil edilebilecegi gibi, iizerlerinde her
tlirlii ayni ve kisisel hakkin kurulabilecegi sonucuna
ulagilmaktadir. Ust hakkinin konusu olan ingaat mev-
cut olmasa dahi, list hakki kendi bagina bir gayrimenkul
gibi muamele gorecektir. Yani, iist hakki ile yiiklii bir
tasinmaz ipotek edilebilecegi gibi, siirekli ve miistakil
hak olarak iist hakkinin kendisi de ipotege konu olabilir.
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lil. MORTGAGE

Mortgage, in the simplest term, is a legal agreement
that conveys the conditional right of the ownership on
a property to the owner, to secure a loan; pledging of a
particular immovable for a debt. This term is prescribed
as a “property lien”.”* Mortgage is a limited real right es-
tablished on a guaranteed immovable. There is no valid
mortgage without an effective claim. Likewise, the ex-
istence and validity of the mortgage depends on exist-
ence and validity of the fundamental claim. To establish
a mortgage, the immovable should be registered at the
register of title deeds.

To establish the right of mortgage, an agreement be-
tween the creditor and the proprietor, which should
contain an undertaking of the proprietor to pledge his
immovable as collateral to the particular claim, is re-
quired. Concluding the agreement before the land regis-
trar, in other words as aformal deed is a condition for va-

I iPOTEK

Ipotek, en basit anlatimla, bir alacagin teminati olarak
bir taginmazin karsilik gésterilmesi olup, kanun koyucu
tarafindan taginmaz rehni tiirleri arasinda gosterilmis-
tir.”* Diger bir anlatimla ipotek, hali hazirda mevcut olan
ya da ilerleyen zamanlarda olusturulacak alacak iligki-
sinde, borcun 6denmemesi halinde, alacaklinin paraya
cevirmek suretiyle alacagin tahsil etme hakkina sahip
oldugu, teminat edilen bir taginmaz iizerinde kurulan
simrh bir ayni haktir. Gegerli bir alacak olmadan gecer-
li bir ipotek de olmaz. Zira ipotegin varhig1 ve gecerliligi
temeldeki asil alacak hakkinin varligi veya gecerliligine
baghdir. Ipotegin tesis edilebilmesi icin, ipotege konu
olacak taginmazin tapu sicilinde kayith olmasi ve yanil-
maya yer vermeyecek sekilde acikca belirlenmis olmasi
gerekmektedir.

Bir taginmazin iizerinde ipotek hakkinin tesis edilebil-
mesiicin, 6ncelikle alacakliile taginmaz maliki arasinda,
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lidity. A registration request made by the proprietor and
a valid legal reason are also required. Pledge contract,
court decision, letter of law or testamentary disposi-
tion can constitute the legal reason. Since the mortgage
secures the claim, an independent base relationship, in
other words a definite claim is primarily needed, which
means that in case of an invalid claim, the mortgage is
considered to be void.

This lien does not provide the creditor the rights of uti-
lization or benefit from the immovable. On the other
hand, the property rights of the pledger are protected. In
addition to this, alienation of the immovable shall not af-
fect the mortgage, which means that the transferee shall
obtain the property of an immovable with its mortgage.
Mortgage is an accessory right affiliated to the principal
debt. Thus, the termination of the principal debt means
the termination of the lien as well.

malikin taginmazim muayyen bir alacagin teminati ola-
rak gosterme taahhiidiinii iceren bir s6zlesmeye ihtiyac
vardir. Bu sbzlesmenin tapu sicil miidiirii huzurunda,
yaniresmi senet seklinde, diizenlenmesi gecerlilik sarti-
dir. Tescil icin tasinmaz malikinin tescil istemi ve gecerli
bir hukuki sebebin varlig1 aranir. Hukuki sebep burada,
bir rehin s6zlesmesi, mahkeme karari, kanun hitkmii ya
da bir 6litme bagl tasarruf olabilir. Ipotek, alacag gii-
vence altina aldif1 icin ayrica bagimsiz bir temel iligki-
sinin yani gecerli bir alacagin bulunmasi gerekmektedir.
Bunun sonucu, gecersiz bir alacak i¢in kurulacak ipote-
gin de gecersiz olmasidir.

ipotek hakki, alacaklisina taginmazi kullanma ve seme-
relerinden yararlanma hakki temin etmemektedir. Ipo-
tek veren kisinin taginmaz tizerindeki miilkiyet hakki
korunmakla birlikte, tasinmazin el degistirmesi ipotekte
bir degisiklik yaratmayacak olup, taginmazi devir alan
kisi onu ipotekle yiiklii olarak alacaktir. Ipotek asil borca
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Although the termination of the mortgage is associated
with the principal debt, primary obligation might even-
tuate because of the lapse of time, fulfillment, renova-
tion, impossibility, while the mortgage can be terminat-
ed only by cancellation. The mortgagee, as the holder of
the lien, has the right to demand the cancellation. The
mortgage can also be terminated by the request of the
creditor, in case of the parties’ consensus or by the com-
plete demolishment of the immovable.

IV. ESTABLISHING LIEN ON SUPERFICIES
A. Establishment of Mortgage

As stated above, establishing a mortgage on the super-
ficies are independent and continuous, and will be in
question in terms of the superficies that are recorded
in a separate registry page. If the superficies are regis-
tered as an immovable, the request of superficies owner
is sufficient to establish the mortgage and the approval
of proprietor of encumbered immovable is therefore
not necessary. The mortgage can be established tem-
porarily and indefinitely. It can be established as the
“definite debt mortgage”, which appears if the amount
is determined, or the “maximum liability mortgage”
for dormant claims, which entails the establishment of
the superficies. Mortgaged superficies contain integral
parts and accessories of the real estate. On the other
hand, pursuant to the circular of the General Directo-
rate of Land Registry and Cadasters dated 15.06.2010
and numbered 1705, if the official bond belonging to the
superficies has any limitation on disposal, the superfi-
cies shall not be deemed as independent; it should not
be registered as an immovable to the real estate registers
and cannot be a subject to the mortgage.

B. Legal Liens Inflicted from Superficies and Im-
perative Provisions of TCC

There are two types of legal mortgage rights generating
from the superficies. They can be defined as “the legal
mortgage of the landowner” and “the legal mortgage of
the superficies owner”. The legal mortgage of the land-
owner is regulated by Article 834, titled “Right to De-
mand Mortgage”. In order to guarantee the loan perfor-
mances in revenue format in return for superficies, the
landowner may demand mortgage of the superficies in
return for utmost three-year-revenue. This special con-
dition does not impose any restriction in terms of estab-
lishing another mortgage on the superficies. The right to

bagh fer’i bir hak oldugundan, asil bor¢ sona erdiginde
ipotek hakki da son bulacaktir.

Her ne kadar ipotegin sona ermesi, asil bor¢ ile bag-
lantiliysa da, asil borcun ifa, zamanagimi, yenileme,
imkansizlik gibi nedenle son bulabilirken, ipotegin sona
ermesi ancak terkin ile miimkiin olabilmektedir. Terkin
talebinde bulunmaya yetkili kisi, ipotek alacaklis1 yani
rehin hakki sahibidir. Ipotek asil borcun sona ermesi ile
alacaklinin tapudan terkinini talep etmesi disinda, taraf-
larin anlagmasi ile alacaklinin tapudan terkinini talep
etmesi suretiyle ya da tasinmazin tamamen yok olmas
durumunda kendiliginden de sona erebilir.

IV. UST HAKKI UZERINDE iPOTEK KURULMASI
A. ipotegin Kurulmasi

Yukaridaki aciklamalardan da anlagildig iizere iist hak-
ki iizerinde ipotek kurulmasi ancak bagimsiz ve siirek-
li olup, tapu sicilinde ayr1 bir sayfaya kaydedilmis olan
iist haklar1 bakimindan séz konusu olacaktir. Ipotegin
kurulmas: i¢in, tapuya gayrimenkul olarak kaydedilmis
olan iist hakki sahibinin talebi yeterli olup, iist hakkiyla
yiikiimlii taginmaz malikinin onay1 gerekmemektedir.
Bu ipotek, siireli veya siiresiz olarak kurulabilecektir.
Ipotek, alacak miktarinin belirli olmasi halinde “anapa-
raipotegi”, heniiz dogmamus bir alacak tizerinde kurulan
ipotek ise “iist sinir ipotegi” seklinde kurulmakta olup,
iist hakki tizerinde her ikisinin de kurulmas: miimkiin-
diir. Ust hakki ipotegi gayrimenkuliin miitemmim ciiz-
lerini ve teferruatlarim kapsayacaktir. Ote yandan, Tapu
Kadastro Genel Miidiirliigiiniin 15.06.2010 tarihli 1705
numarali genelgesi uyarinca, bir iist hakkina ait resmi
senette tasarruf simirlamasi bulunmasi durumunda, iist
hakki bagimsiz sayilamayacak, tapuya gayrimenkul ola-
rak kaydedilemeyecek ve ipotege de konu olamayacaktir.

B. Ust Hakkindan Dogan Kanuni ipotek Haklan
ve Uygulanacak TMK Hiikiimleri

Ust hakkindan dogan kanuni ipotek haklar1 asil olarak
ikiye ayrilmaktadir. Bunlar “gayrimenkul malikinin ka-
nuni ipotek hakki” ve “{ist hakki sahibinin kanuni ipotek
hakki” olarak tanimlanabilir. Yiiklii gayrimenkul maliki-
nin tist hakk iizerinde kurdugu ipotek, TMK’da “Ipotek
Kurulmasim Isteme Hakki” baghikh 834. maddesinde
diizenlenmektedir. Malik, iist hakki karsiliginda irat bi-
ciminde bor¢lanilmig edimleri glivence altina almak icin,
en cok ti¢ yllik irada kargilik olarak {ist hakkinin ipotek
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demand the registration of this mortgage belongs to the
superficies owner, not the proprietary.

As for the latter type of mortgage, it can be established
as either limited or unlimited depending on the request
of the owner of the superficies, without the approval of
the landowner. The established mortgage will be limited
within the terms of the records which are taken place in
the formal deed about the content and the scope of su-
perficies, such as the specified conditions with regard to
duration. For instance, in the event that the mortgage is
limited, it can be established utmost for the time period
of the superficies. On the other hand, if the superficies
owner and the landowner are to make an amendment
on the formal deed which might affect or damage the
rights of the mortgage holder, the acquiescence of the
mortgage holder becomes necessary, since in case of a
dispute between superficies owner and the landowner,
the mortgage holder should not be affected.

Ifthe guaranteed debt has not been repaid, the mortgage
holder has the right to demand the execution for fore-
closing of the superficies. In such situation, legal pro-
ceedings will be conducted by means of foreclosure of
the pledged property. The asset to be foreclosed as a con-
sequence of the execution proceedings is the independ-
ent and permanent superficies, not the real estate that
has superficies. After the judicial sale of the superficies,
the newbeneficiary of the superficies and the landowner
can conclude a new agreement or the initial agreement
can be applied. Even if a new agreement is concluded, it
is considered as the continuation of the previous agree-
ment in terms of time frame. As an example, if the su-
perficies are established for 50 years and sold to a third
party at the 20" year with judicial sale, a new agreement
between the landowner and the new benefiter can be
concluded for the remaining 30 years.

edilmesini isteyebilecektir. Bu 6zel durum, iist hakk:
iizerinde bagkaca bir ipotek tesis edilmesi agisindan hig-
bir siirlama getirmemektedir. Ipotegin tescilini tapu
memurundan talep yetkisi yiiklii tasinmaz malikinin de-
gil, tist hakki sahibinindir.

Tapuya gayrimenkul olarak kaydedilmis olan iist hak-
ki sahibinin talebi ile hak iizerinde siireli veya siiresiz
olarak ipotek kurulabilecektir. Bu ipotek icin iist hak-
kimin tizerinde dogdugu gayrimenkul malikinin onayi
gerekmeyecektir. Kurulan ipotek, iist hakkinin kapsam
ve icerigine iligkin resmi senette yer alan kayitlarla, 6r-
negin siire yoniinden konulan kayitlarla, sinirh olacaktir.
Ornegin, ipotegin siireli olmas1 durumunda, en fazla iist
hakkinin siiresi kadar kurulabilecektir. Diger taraftan,
sayet iist hakki sahibi ile yiikiimlii tasinmaz maliki ara-
sinda, iist hakki tizerinde kurulmus olan ipotegin ala-
caklisina zarar verebilecek bir resmi senet degisikligi
yapilacaksa, ipotek alacaklisinin muvafakatinin alinmasi
gerekecektir. Zira kural olarak ipotek alacaklisinin, iist
hakki sahibi ile yilikiimlii gayrimenkul maliki arasindaki
ihtilaflardan etkilenmemesi gerekmektedir.

Ust hakk ipotegi ile giivence altina almmis olan alacak
6denmedigi takdirde, ipotek alacaklisi iist hakkinin para-
ya cevrilmesi i¢in cebri icraya bagvurabilecektir. Burada
tasinmaz rehininin paraya cevrilmesi yoluyla takip ya-
pilacaktir. Icra takibi neticesinde paraya cevrilecek olan
deger, iizerinde iist hakki kurulan gayrimenkul degil,
bagimsiz ve siirekli nitelikteki iist hakkidir. Ust hakkinmn
icra yolu ile satisindan sonra, devralan Kkisi ile ylikiimlii
tasinmaz maliki arasinda yeni bir iist hakki s6zlesmesi
akdedilebilecegi gibi, ilk s6zlesme de uygulanabilecektir.
Yeni bir sozlesme akdedilse dahi bu, siire bakimindan
eski sézlesmenin devamu niteligindedir. Ornegin, 50 yil
icin kurulmus olan ve 20. yilinda icra yoluyla satilan bir
iist hakki icin, tist hakkini devralan ile yiikiimlii taginmaz
maliki arasinda kalan 30 y1l icin gecerli olmak iizere bir
st hakk: s6zlegmesi yapilabilecektir.

8 TCC Art. 726 : “Ownership of the structures
that have been constructed based on right of
construction under or onto a land belonged to
another person so as to stay permanently, shall
belong to the easement owner.

Establishment of condominium or construction
servitude over independent sections of a building
which are convenient to be used individually, is

620, 2008/615.

subject to the Law of Property Ownership.

There may not be established superficies
additionally over independent sections.”

9TCC Art. 726 and 826 to 836.

10 Decision of the Supreme Court Assembly of Civil
Chambers dated 08.10.2008 and numbered 2008/14-

11 The Supreme Court 6. Civil Chamber’s decision
dated 21.01.2008 and numbered 2007/13277-
2008/323 also includes full information about
superficies.

12 TCC Art. 704, 826 ff. and 998; See also Art. 10 of
Guideline of Official Title Register.

13 TCC Art. 881-897.

14 TCC Art. 828.
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C. End of Superficies and the Effect of Ending
the Established Mortgage

In this study, after having examined the definition of su-
perficies and their legal nature and the varieties, we have
analyzed the notion of mortgage and the mortgages es-
tablished on superficies. At this point, one might ques-
tion the issue of the mortgage, in case the superficies
cease to exist. Certainly, the termination of the superfi-
cies shall influence the restrictions and liabilities on the
superficies.

As regulated by the Code,* the separate page shall be
closed with the termination of the superficies that are
recorded independently as an immovable. As a result,
the rights of the mortgage established onto the superfi-
cies that are recorded to land registry as immovable, all
otherrights, restrictions and liabilities should also even-
tuate. Finality of superficies shall denote to the termina-
tion of the mortgage.

The cancellation of the superficies takes place with a
written request of the right owner. However, if there is an
established mortgage on superficies, the cancellation can
onlybe actualized with the consent of the mortgage hold-
er. If the mortgage holder refrains from giving consent to
cancellation, the cancellation of the superficies can only
take place after the termination of the superficies.

As regulated by the Code, superficies established for a
definite duration will end ex officio when that duration
ends. In other words, after the end of the duration, the
cancellation is done through the Official Title Register
by the request of the landowner. On the termination
date, the mortgage established on the superficies will
come to an end automatically; and as stated above, the
mortgage can only be established during the time of the
superficies. Another way of cancellation of the mort-
gage takes place when the immovable disappears, and as

C. Ust Hakkmll! Sona Ermesi ve Sona Ermenin
Kurulmus Olan Ipotege Etkisi

Bu calismamizda, iist hakkinmin tanimi, hukuki mahiyeti
ve cesitleri ile ilgili aciklamalarimizi takiben ipotek kav-
ramu ve iist hakki tizerinde kurulan ipotege iliskin bil-
gilere yer verdik. Bu noktada, iist hakkinin sona ermesi
ile kurulmus olan ipotegin akibetinin ne olacagi sorusu
akillara gelmektedir. Pek tabii ki, iist hakkinin sona er-
mesi, bu hak tizerindeki kisitlama ve yiikiimliiliiklere de
etki edecektir.

Kanun’da (TMK’da) agikca diizenleme altina alindigi**
iizere, tapuda ayr1 bir sayfaya kaydedilmis olan iist hak-
kinin sona ermesi durumunda tapudaki bu sayfa kapa-
tilacaktir. Dolayisiyla, tasinmaz olarak kaydedilmis olan
iist hakki tizerindeki rehin haklari, diger biitiin hak, ki-
sitlama ve yiikiimliiliikkler de sayfanin kapatilmasiyla
birlikte sona erecektir. Ust hakkinin sona ermesi, tist
hakkinin iizerinde kurulan ipotegin de sona ermesi an-
lamina gelecektir.

Ust hakkinin terki, hak sahibinin yazili talebi ile gercek-
lesir. Ancak, tist hakki {izerinde ipotek mevcut ise, terkin
ancak ipotek alacaklisinin da muvafakati ile gerceklese-
bilecektir. Muvafakat edilmemesi halinde terkin iglemi
en erken iist hakkinin siiresinin bitiminde gerceklegebi-
lecektir.

Belirli bir siire icin kurulmus olan iist hakki, TMK'min il-
gili hitkmiinde acikea belirtildigi iizere, bu siirenin biti-
minde re’sen sona erecektir. Diger bir anlatimla siirenin
bitiminde iist hakki, tasinmaz malikinin istemi {izerine,
Tapu Sicilinden terkin edilebilecektir. Ust hakki siiresi-
nin dolmasi ile ipotek kendiliginden sona erecek olup,
yukarida da aciklandig {izere ipotek en fazla {ist hakki-
nin siiresinde kurulabilmektedir. Ust hakk siiresinin
dolmasinin yani sira, yiiklii tasinmazin yok olmasi da
ipotegin sona erme bicimlerinden biri olup, TMK’nin

8 TMK m. 726 : “Bir iist irtifakina dayah olarak
baskasina ait bir arazinin altinda veya (stiinde
stirekli kalmak tizere insa edilen yapilarin milkiyeti,
irtifak hakki sahibine ait olur. Bir binamin bash basina
kullanilmaya elverisli bagimsiz bélimleri izerinde kat
miilkiyeti veya kat irtifaki kurulmasi, Kat Miilkiyeti
Kanununa tébidir, Bagimsiz bolimler tzerinde ayrica
(st hakki kurulamaz.”

9 TMK m. 726, 826-836.

bilgilere yer vermektedir.

10 Yarg. Hukuk Genel Kurulu T. 8.10.2008,
E.2008/14-620, K.2008/615.

11Yarg. 6. HD T. 21.01.2008, E.2007/13277,
K.2008/323 sayili karari da tist hakki hakkinda genis

12 TMK m. 704, 826 vd., m. 998 ile
Tapu Sicil Tuziiga m. 10.

13 TMK m. 881-897.

14 TMK m. 828.
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regulated in the Code, both the superficies and the mort-
gage will be terminated.

The superficies on immovable will cease to exist in case
of expropriation of the property while the mortgage on
the superficies will remain valid with the expropriated
price until the superficies expires. Apart from the expro-
priation, it is also possible for the superficies to come to
an end with a court decision. In that case, the superficies
will expire without the consent of the right holder and
the mortgage established on the superficies will also end
ex officio.

If a price to be paid to the right owner after the expira-
tion date is recognized by the mortgage holders, the
amount cannot be paid without their consent. However,
in the event that the amount is paid to the right holder,
the immovable owner will be accountable to the mortga-
gee for the related amount.

ilgili hitkmii uyarinca, bu durumda iist hakki gibi ipotek
de kendiliginden sona erecektir.

Tagmmmaz {izerinde kamulagtirma gerceklestirilmesi
halinde de, tasinmaz iizerindeki {ist hakki sona ere-
cektir. Ote yandan, iist hakk: iizerindeki ipotek, iist
hakkinin gecerli oldugu siire boyunca kamulagtirma
bedeli {izerinde devam edecektir. Kamulagtirmanin
yani sira, iist hakkinin mahkeme karari ile de sona er-
mesi de miimkiin olup, bu durumda hak sahibinin rizasi
aranmaksizin {ist hakki sona erecek ve iist hakki {ize-
rinde kurulmus ipotek de re’sen sona ermis olacaktur.

Ust hakkisona erdiginde, taraflarca iist hakki sahibine bir
bedel 6denecegi kararlagtirilmig ise, bu bedel, ipotek ala-
caklilarimin 6denmemis olan alacaklarinin giivencesini
olusturacagindan, rizalar1 alinmaksizin bedel tutar: {ist
hakki sahibine 6denemeyecektir. Odemenin gerceklesti-
rilmesi durumunda ise taginmaz maliki ipotek alacaklisi-
na 6denmis olan bedel tutarinda sorumlu olacaktir.
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Lastly, if the superficies owner exceeds the limits of the
right or acts contrary to the obligations arising from
the contract, the landowner can reclaim the transfer of
superficies with all of its rights and obligations prior to
its expiration date. However, the dispute between the
owner of the superficies and the landowner should not
affect the mortgagee. If the superficies alienate to the
landowner before the designated date, the lien shall not
be affected from this transaction, and the mortgage shall
be effective as long as it is designated.

V. CONCLUSION

In conclusion, the superficies is a transmissible right,
which grants a person to build a construction and be-
come the owner of it or to maintain an existing con-
struction on or under another person’s property. This
right might be recorded in the land registry as a servi-
tude or as an immovable if it is qualified either as inde-
pendent or permanent. The superficies, which enables

Son olarak, eger iist hakki sahibi, bu haktan dogan yet-
kilerin sinirimi agir bicimde agar veya s6zlesmeden do-
gan ylikiimliiliiklerine 6nemli 6l¢lide aykir1 davranirsa,
yiiklii tasinmazin maliki, siiresinden énce dahi olsa, iist
hakkinin ona bagh biitiin hak ve yiikiimliiliikleri ile bir-
likte kendisine devredilmesini isteyebilecektir. Ne var
ki, ipotek alacaklisinin, taraflar arasindaki ihtilaflardan
etkilenmemesi gerekmektedir. Ust hakki, siiresinden
once malike devredilirse ipotek hakki bu devirden etki-
lenmeyecek; iist hakk siiresini gecmemek sartiyla, (be-
lirli bir stire i¢cin kurulmugsa bu siire boyunca, iist hakk:
siiresi boyunca kurulmugsa iist hakki siiresince) ipotek
de gecerli olacaktir.

V. SONUC

Sonug olarak, iist hakk: bagkasina ait bir taginmazin iis-
tlinde veya altinda yap1 inga ederek bu yapinin maliki
olmak veya mevcut bir yapiy1 muhafaza etmek yetkisi
veren, devredilebilir bir irtifak hakk: cesididir. Bu hak,
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a structure to be a property of someone else other than
the landowner, can also be utilized as a warranty. If the
independent and permanent servitude is recorded as
an immovable, superficies can also become a subject of
property lien. It becomes possible to establish two types
of mortgage on superficies. The first one is a legal mort-
gage established on the superficies, which is vested in the
Law. In return for utmost 3-year-revenue, in situations
where the payments of deeds are made in the form of
revenue and the superficies are registered as an immov-
able. This mortgage develops with registration and upon
the request of the landowner, the right owner shall be-
come liable to register the lien to the land registry. This
legal mortgage can be established and registered as long
as the superficies lasts and might not be a subject to judi-
cial sale. Furthermore, it can be propounded against the
both total and singular successors of superficies. On the
other hand, the superficies owner can utilize the right
as collateral and third parties can establish mortgage
on superficies. This type of mortgage can be liquidated
within the scope of the legal enforcement proceedings of
the Bankruptcy and Enforcement Law that are initiated
with the foreclosure of pledged properties. B

tapu siciline irtifak hakki olarak veya bagimsiz ve sii-
rekli niteligi haiz ise tapu kiitiigiine ayrica gayrimenkul
olarak tescil edilebilecektir. Bir tasinmazda bulunan
ingaata, arsa malikinden bagkasinin miilkii olabilme
yetkisi taniyan bu hak, teminat olarak da degerlendiri-
lebilmektedir. Bagimsiz ve siirekli bir irtifak hakkinin
s6z konusu olmasi ve bunun tapuya gayrimenkul olarak
kaydedilmesi halinde, iist hakk: da tasinmaz rehininin
konusu olabilecektir. Ust hakkinin tizerinde ipotek ku-
rulmasi1 miimkiin olup, bu ipotek iki tiirliidiir. Bunlar-
dan ilki, ytiklii tasinmaz malikine kanunda taninmig
olan, iist hakkinin tapuda taginmaz olarak kayith oldugu
ve edimin de irat olarak 6dendigi durumlarda, azami ii¢
yillik irat alacag icin, iist hakki {izerinde kanuni ipotek
hakkidir. Bu ipotek hakki tescille dogmakta olup, yiiklii
taginmaz malikinin talebi, iist hakki sahibiicin bu ipotek
hakkini tapuya tescil borcu dogmaktadir. Bu kanuni ipo-
tek hakki, iist hakki devam ettigi siirece, her zaman tes-
cil edilebilir ve icra yoluyla satigta terkin olunamayacag:
gibi list hakkinin sonraki kiilli ve ciiz’i haleflerine kars:
daileri stiriilebilir. Ote yandan iist hakki sahibinin, hak-
ki teminat olarak degerlendirmesi ve ti¢iincii kisilerin
iist hakki tizerinde ipotek tesis etmesi de miimkiindiir.
Bu ipotegin paraya cevrilmesi, Icra Iflas Kanunu'nun,
rehinin paraya cevrilmesi yoluyla baslatilan takip hii-
kiimleri cercevesinde gerceklesmektedir. B
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