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The Effect of the Transfer
of Representation
Authority on the Liability
in Joint-Stock Companies

Anonim Sirketlerde Temsil Yetkisinin
Devrinin Sorumluluga Etkisi

ABSTRACT

According to Turkish law, the authority to man-
age and represent joint-stock companies be-
longs to the board of directors. In spite of the
fact that the regulation regarding the transfer
of the authority to represent has been taken
place in both the abrogated Turkish Commer-
cial Code (“fCC”) No. 6762 and the new Turk-
ish Commercial Code' (“TCC”) No. 6102; the
limitation of the transfer of that authority was
introduced by the amendment? adding the 7
paragraph to Art. 371 of the TCC. This regula-
tion made it possible to limit the authority to
represent held by the commercial agent or oth-
er merchant assistants. The aim of this amend-
ment is to eliminate the uncertainties and com-
mentary differences that arise in practice.

KEY WORDS: Representative Authority, The
Limitation of the Representative Authority, Law
numbered 6552, Internal Directive, Registration
and Announcement

OZET

Turk hukukunda anonim sirketlerde yonetim
ve temsil yetkisi yonetim kurulunun yetkileri
arasinda yer almaktadir. Temsil yetkisinin dev-
rine iliskin dtizenleme 6762 sayill mulga Ttrk
Ticaret Kanunu (“eTK”) ve 6102 sayili Turk
Ticaret Kanunu'nda' (“TTK™) 6nceden beri yer
almis olsa da, temsil yetkisinin sinirlandiriima-
sina iliskin duzenleme hukukumuza, TTKnin
371. maddesine 7. fikranin eklenmesini 6ngdren
Kanun degisikligi ile girmistir. Bu dizenleme
ile ticari vekil ve diger tacir yardimcisi sifatiyla
atanacak temsilcilerin temsil yetkilerinin sinir-
landiriimalart mtmkiin hale gelmistir. Anilan Ka-
nun ile yapilan ekleme neticesinde, bu diizenle-
meden 6nce uygulamada yasanan belirsizlikler
ve yorum farkliliklari giderilmeye calisiimistir.

ANAHTAR KELIMELER: Temsil Yetkisi,
Temsil Yetkisinin Sinirlandiriimasi, 6552 Sayili
Kanun, Ic Yonerge, Tescil ve llan.
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I. INTRODUCTION

IFFERING FROM THE FCC, THE TCC HAS SEPARATELY
addressed the management and representa-
tion authorities of the board of directors in
joint-stock companies. As a matter of fact,
the separation of these authorities has not
been considered in the fCC.

Article 367 of the TCC explains the management meth-
ods of the board of directors and declares that if the
management is not delegated the authority to manage
shall be held by all members of the board.

In spite of the fact that the authority to represent of the
board of directors in joint-stock companies is regulated
in article 370 of the TCC, there is no such regulation re-
garding the limitation of the representation authority.
For that reason, if the authority regarding the transfer of
the representation authority was not separately trans-
ferred, the representation authority will not be consid-
ered as transferred by the transfer of the management
authority realized via internal directive.® Thus, special
provisions concerning the transfer of the management
and representation authorities were added into the
TCC. These special provisions regarding the transfer of
the representation authority of the board of directors
shall be the subject matter in our article.

As known, pursuant the 3™ paragraph of article 371 of
the TCC, the representation authority may only be lim-
ited either by limiting the power regarding transactions
in headquarters or branch offices of a joint stock com-
pany or by requiring joint signatures of multiple signa-
tories instead of a single signatory. It is mentioned that
the limitations on the representation authority apart
from the abovementioned cannot be registered and can-
not be asserted against the third parties acting in good
faith, even if they are registered. Despite the presence
of these rules; in practice, the limitations apart from
the ones explicitly permitted by the law, for example
the limitations regarding the subject and amount, were
being registered at some trade registry offices (“Regis-
try”) while the registration applications were rejected
in other trade registries. Along with the new regulation
regarding the transfer of the limited representative au-
thority, the regulation submitted by the Code validating
the registration and announcement which was in prac-
tice for a long time and rejected by the Registry will also
be mentioned separately in this article.

1. GiRIS

TK’ DONEMINDEN FARKLI OLARAK TTK’DA, ANONIiM
sirketlerde yonetim kurulunun yénetim ve
temsil yetkileri ayr1 ayr1 ele alinmigtir. Zira
eTK’da yonetim ve temsil yetkisinin birbirin-
den ayrilmasi diigliniilmemisgtir.

TTK’nin 367. maddesinde anonim girketlerde yonetim
kurulunun sirketi idare etmesinin usuliinden ve kimse-
ye devredilmedigi takdirde yonetim yetkisinin tiim y6-
netim kurulu iiyelerine ait oldugundan bahsedilmistir.

TTK’nin 370. maddesinde anonim sirketlerde yonetim
kurulunun temsil yetkisine yer verilmis olup, temsil yet-
kisinin simirlandirilmasina iligkin herhangi bir diizenle-
me yapilmamigtir. Bu nedenle, temsil yetkisinin devrine
iligkin ayr1 bir yetki devriyapilmamigsa, i¢ yonerge ile ya-
pilan yénetimin devriile temsil yetkisi de devredilmig ol-
mayacaktir.? Dolayisiyla TTK’da anonim girketlerin hem
yonetim hem de temsil yetkisinin devredilmesine iligkin
6zel hiikiimler getirilmistir. Calismamizda da anonim
sirketlerde yonetim kurulunun temsil yetkisinin devrine
iligkin bu 6zel diizenlemelerden s6z edilecektir.

Bilindigi tizere, TTK’nin 371. maddesinin 3. fikrasinda
temsil yetkisinin yalmizca merkezin veya subenin isle-
rine 6zgiilenmesinden ve birlikte kullanilmasina iligkin
simirlamalardan s6z edilmigtir. Belirtilen bu sinirlama-
lar disindaki temsil yetkisi sinirlandirmalarimin tescil
edilemeyecegi, tescil edilmis olsa dahi iyiniyetli {iciincii
kisilere karg ileri siiriilemeyeceginden bahsedilmistir.
Mevcut bu kurallara ragmen uygulamada mevzuatta
acikca izin verilenler disinda kalan, 6rnegin konu ve
miktara iligkin sinirlandirmalar bazi ticaret sicil miidiir-
liigii (“Sicil”) memurlar: tarafindan tescil edilmekte ba-
zilar1 tarafindan ise tescil bagvurusu reddedilmekteydi.
Siirh temsil yetkisinin devrine iligkin olarak getirilen
yeni diizenlemenin yani sira, uygulamada uzun bir siire
gerceklestirilen ve Sicil tarafindan reddedilen ancak
Kanun ile birlikte tescil ve ilan iglemini uygun ve yasal
olarak gecerli hale getiren diizenlemeden ayrica calig-
mamizda s6z edilecektir.
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ll. THE CONCEPT OF REPRESENTATIVE AU-
THORITY

The board of directors is the representative organ of the
company in both the external and the internal affairs.
Thus, according to article 365 of the TCC, joint-stock
companies are managed and represented by their board
of directors. This provision allows companies to engage
in unilateral, bilateral and multilateral legal transactions
with the third parties, to make commitments and to be
represented at the courts and state institutions, in the
widest sense to be represented in external relationships.*
Therefore, the board of directors represents the com-
pany before the shareholders in its internal affairs and
before the third parties in its external affairs in transac-
tions where it acts as the structure of the company.

A. The Scope and Limits of the Representation
Authority

1. The Scope of the Representation Authority

Asis known, the principle of “ultra vires” means that the

|
Il. TEMSIL YETKiSi KAVRAMI

Anonim sirketlerde yonetim kurulu i¢ iligkilerde oldugu
gibi, dig iligkilerde de sirketin temsil organidir. Nitekim
TTK’nin 365. maddesi uyarinca anonim girketler, yéne-
tim kurulu tarafindan yonetilir ve temsil edilir. Bu hii-
kiim anonim sirketlerin {iciincii kigilerle tek, iki ve ¢cok
tarafli hukuki islemler yapmasina, taahhiitler verme-
sine, mahkemelerde, Devlet kurum ve kuruluslarinda
yani en genis anlami ile dig iligkilerde temsil edilmesine
imkan tanimaktadir* Dolayisiyla, anonim girketlerde
yonetim kurulu sirketin organ sifatiyla yaptig islemler-
le sirketiiciligkide ortaklarakarsi, disiligkide ise {iciincii
kisilere kars1 temsil eder.

A. Temsil Yetkisinin Kapsami ve Sinirlan

1. Temsil Yetkisinin Kapsami

Bilindigi iizere “ultra vires” ilkesi, sirket hak ehliyeti-
nin esas sozlesmesinde yazili olan amag¢ ve konularla

sinirl oldugu anlamina gelmekteydi. eTK déneminden
farkli olarak TTK’da ultra vires ilkesi terk edildiginden,
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company’s capacity to have rights is limited to the pur-
poses and subjects only as stated in its articles of asso-
ciation. Because the ultra vires principle is abandoned
by the TCC, unlike the fCC era, the purpose and subject
of the company constitute the limits of liability of the
persons having the representation authority in terms of
whether recourse can be made or not within the frame of
the transactions falling under the authorization of such
persons.® According to that principle existed in the f{CC
but not regulated in the TCC, the representatives who
are authorized to represent the company in external
transactions in accordance with the TCC may be liable
in internal affairs for exceeding their authority. Thus
the first paragraph of article 371 of the TCC stipulates
that “the persons authorized to represent the company
shall perform all kinds of works and legal transactions
that fall under the purpose and field of operation of the
company and use the company name in doing so. The right
to recourse of the company because of the transactions
against the law and the articles of incorporation shall be
reserved.”

sirketin amac ve konusu, sirketi temsile yetkili kisilerin
yapabilecekleri is ve iglemler bakimindan sirkete riicu
edilebilmesi veya edilememesi y6niinden sorumluluk
sirim tegkil eder.® eTK’da bulunup, TTK’da yer alma-
yan s0z konusu ilke uyarinca, temsil yetkisini elinde bu-
lunduranlar dis iliskide TTK uyarinca yetkili olmasina
ragmen ic iligkide yetki asimindan sorumlu olabilecek-
tir. Nitekim TTK’nin 371. maddesinin birinci fikrasi da
“temsile yetkili olanlar sirketin amacina ve isletme konu-
suna giren her tiirlii isleri ve hukuki islemleri, sirket adina
yapabilir ve bunun igin sirket unvanimi kullanabilirler.
Kanuna ve esas sozlesmeye aykirt iglemler dolayistyla sir-
ketin riicu hakki saklidir” hitkmiinii haizdir.

2. Temsil Yetkisinin Simirlan

TTK'min 370. maddesi uyarinca anonim sirketlerde esas
sozlesmelerinde aksi 6ngoriilmemis veya yonetim kurul-
lar1 tek kisiden olusmuyorsa temsil yetkisi cift imza ile
kullanilmak {izere yonetim kuruluna aittir. Bununla bir-
likte sirket esas s6zlesmesinde temsil yetkisinin nasil kul-
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2. The Limits of the Representation Authority

According to article 370 of the TCC, unless otherwise
determined under the articles of association of the joint
stock company, and if the board of directors does not
consist of single person, the representation authority
belongs to the board of directors and it has to be used
through joint signatures. However, it is allowed to de-
termine different forms in terms of how the represent-
ative authority shall be used, in the articles of associa-
tion. Hence, in accordance with the relevant provision
of the articles of association, the representation author-
ity of the joint-stock company can be transferred to one
or more managing members or third parties with the
manager title provided that at least one member of the
board of directors shall have the power to represent the
company.®

It must be emphasized that the matter which will be
discussed in this section is about the limitation of the
representation authority in joint-stock companies be-
fore the amendments made by article 131 of the Code
adopted in September 10, 2014.

Even though limiting the scope of the representation au-
thority was possible before the abovementioned amend-
ments, the registration of such limitations at the Regis-
try and announcement of them were not possible; even
if they were registered and announced, due to the posi-
tive function of the Registry, they would not be asserted
against the third parties acting in good faith. However, if
it is proven that the third party already knows the situ-
ation, namely has the knowledge of the relevant limita-
tions, or he should have known that the good faith will be
removed and the limitations shall be deemed valid also
against the third party.

According to the third paragraph of article 371 of the
TCC, limiting the representation authority to the trans-
actions of the head office or a branch constituted an ex-
ception for the abovementioned situation. According to
this article, the registered and announced limitations
regarding the allocation of the representation author-
ity is exclusive to the transactions of the head office or
a branch; or the requirement of joint signatures of mul-
tiple signatories were considered valid; however, limita-
tions concerning other issues could not to be asserted
against the third parties acting in good faith.

It must be stated that since the abovementioned princi-

lanilacag farkh sekillerde kararlastirilabilir. Dolayisiyla
esas sozlesme hitkmii dogrultusunda, yetkililerden en az
birisi yonetim kurulu {iyesi olmak kaydiyla anonim sirke-
tin temsil yetkisi, bir veya birden fazla murahhas iiyeye
veya miidiir sifatiyla ticlincii kisilere devredilebilir.®

Belirtmek isteriz ki, bu béliimde ele alacagimiz husus
Kanun’un 10 Eyliil 2014 tarihinde 131. maddesi ile kabul
ettigi degisikliklerden 6nceki anonim sirketlerde temsil
yetkisinin sinirlandirilmasi haline iligkindir.

Degisikliklerinden 6nce her ne kadar icerik itibariyle
temsil yetkisinin smirlandirilmasi miimkiin ise de, bu-
nun Sicil’e tescil ve ilam miimkiin degildi; edilse dahi
Sicil’in olumlu fonksiyonu geregi iyiniyetli ti¢lincii kisi-
lere karg1 hiikiim ifade etmezdi. $u kadar ki, li¢lincii kisi
gercek durumu biliyorsa, yani yapilan sinirlamalardan
haberi varsa veya bilmesi gerektigi kamitlanirsa iyiniyet
ortadan kalkar ve bu kigiye kars1 s6z konusu sinirlama
hiikiim ifade ederdi.

TTK’nin 371. maddesinin ii¢iincii fikras: uyarinca ano-
nim girketlerde temsil yetkisinin merkezin veya sube-
nin igleriyle simirlandirilmasi, yukarida belirtilen du-
rumun istisnasin olusturmaktaydi. Nitekim bu hiikiim
geregince, temsil yetkisinin sadece merkezin veya bir
subenin iglerine 6zgiilendigine veya birlikte kullanilma-
sina iligkin tescil ve ilan edilen tiim simirlamalar gecerli
olmakta; bunun digindaki hususlarda temsil yetkisinin
smirlandirilmasi, iyiniyet sahibi iiclineii kisilere karg:
hiikiim ifade etmemekteydi.

Belirtmek gerekir ki, yukarida bahsettigimiz “ultra vi-
res” ilkesine TTK’da yer verilmediginden, artik sirketin
hak ehliyetinin sinirini isletme konusu ¢izmemektedir.
Nitekim TTK’nin 371. maddesinin ikinci fikras1 “temsile
yetkili olanlarn, liciinci kisilerle, igletme konusu diginda
yaptigi islemler de sirketi baglar; megerki, ticiincii kiginin,
islemin igletme konusu diginda bulundugunu bildigi veya
durumun gereginden, bilebilecek durumda bulundugu is-
pat edilsin. Sirket esas sézlesmesinin ilan edilmis olmast,
bu hususun ispati agisindan, tek bagina yeterli delil degil-
dir” hitkmiinii haizdir. Dolayisiyla tiim ticaret girketle-
rinde, isletme konusu disindan yapilan islemler de artik
kural olarak sirketi baglamaktadir.
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ple of “ultra vires” is not regulated in the TCC, the limit
of the capacity to have rights of a company is no longer
determined by the company’s field of operation. The sec-
ond paragraph of the 371* article of the TCC states that
“the transactions made between the persons having the
representative authority and third parties out of the field
of operation, still binds the company unless it is provided
that the third party knows the transaction in question is
out of the company’s field of operation or understand from
the particular situation. The announcement of the articles
of incorporation does not solely constitute an evidence for
proving this matter.” Hence, the transactions which do
not fall in the scope of the field of operation of the com-
pany are also binding for the company itself.

B. Use of the Representation Authority
1. Signature

Representation authority is used by the signature of the
persons, who are authorized to represent and bind the
joint-stock company under the company title, aiming
to reach a binding legal result on behalf of the company.
For the documents in question, the location where the
company is registered in at the time of representation
and the registration number of the company must be
shown.

In joint-stock companies, the representation authority
is exercised in principle by the joint signatures of the
members of the board of directors, unless otherwise
determined in the articles of association of the com-
pany. Moreover, if the company chooses not to apply
the representation by a joint signature rule and if there
is a particular provision in the articles of association of
the company regarding the transfer of the representa-
tion authority to a certain person; the company may
transfer the representation authority to certain mem-
ber or members and managers by taking a board deci-
sion. However, at least one of the members of the board

B. Temsil Yetkisinin Kullanilmasi
1.imza

Temsil yetkisi, hukuki olarak anonim sirket nam ve he-
sabina baglayici bir hukuki sonuca yonelik olarak sirket
unvani altinda girketi temsile yetkili olanlarin imza at-
malari suretiyle kullanilir. S6z konusu belgelerde, sirket
temsil edilirken sirketin kayith oldugu yerin ve sirketin
sicil numarasinin gosterilmesi de zorunludur.

Kural olarak anonim sirketlerde sirketi temsil yetkisi
aksi esas sozlesmede ongoriilmedikce Yonetim Kurulu
iiyelerinin miistereken atacaklar: ¢ift imza ile kullani-
Iir. Bununla birlikte esas sozlesmede temsil yetkisinin
belirli bir kisiye devredilecegine yonelik bir hiikiim
bulunmasi kosulu altinda sirket ¢ift imza ile temsil ku-
rall disina ¢ikmak isterse, alacagl bir yénetim kurulu
karariyla temsil yetkisini belirli iiye veya iiyeler ile mii-
diirlere devredebilir. Ancak her kosul altinda bir y6ne-
tim kurulu tiyesinin temsil yetkisini haiz olmasi garttir.
Yonetim kurulu kimlerin ve bu kisilerin miinferiden
mi miistereken mi temsile yetkili oldugunu da karara
baglar ve uygulamada imza sirkiileri adini almig olan ve
noter tarafindan onaylanmis imza beyannamelerini de
tescil ve ilan edilmek iizere Sicil’e sunar.

2. Temsil Yetkisinin Devri

TTK’nin anonim girketlerde temsil yetkisinin devrini
6ngoren 370. maddesinin ikinci fikrasi “Yonetim kurulu,
temsil yetkisini bir veya daha fazla murahhas tiyeye veya
miidiir olarak liciincti kigilere devredebilir. En az bir y6ne-
tim kurulu tiyesinin temsil yetkisini haiz olmast sarttir.”
hitkmiinii haizdir. Onemle belirtmek gerekir ki, temsil
yetkisinin murahhaslara birakilmasinda ancak yer ve
kisi yoniinden sinirlamalar éngériilebilir. Konu ve mik-
tar itibariyle gecerli sinirlamalar yapilamaz.”

Goriilmektedir ki, temsil yetkisi esas s6zlesmede hiikiim

10fficial Gazette (0G) dated 14.02.2011 and
numbered 27846.

2 Art. 131-132 of “The Bag Bill Concerning the
Amendment of the Labor Law, Some Laws and
Legislative Decrees and the Restructuring of Some
Debts” (“Code”) numbered 6552, Official Gazette

2014, p. 14.1.

dated 11.09.2014, numbered 29116.

3 Mehmet Ozdamar, “6552 sayili Kanun ile TTK da
Yapilan Degisiklikler Cercevesinde Anonim Sirketin
Temsill", Gazi University Faculty of Law Journal XVIII

4 Unal Tekinalp, Sermaye Ortakliklariin Yeni
Hukuku, Istanbul 2015, p. 256.

5 Hasan Pulash, Sirketler Hukuku Serhi, Ankara
2014, p. 1101.

6 Ozdamar, p. 144.

7 Pulasl, p. 1107.
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of directors must have the representation authority in
any case. The board of directors decides whether or not
such persons are going to be authorized to represent the
company individually or jointly and submits the state-
ment of signatures, which are called signature circular
in practice, approved by a notary to the Registry in order
to register and announce them.

2. Transfer of the Representation Authority

The second paragraph of article 370 of the TCC, which
establishes the transfer of the representation authority
in joint-stock companies, states that “The board of direc-
tors may transfer the representative authority to one or
more managing members or to the third persons named
as managers. At least one member of the board of direc-
tors shall possess the representative authority.” It should
be emphasized that the transfer of the representation
authority to the managing directors can only be limited
to the person and territory. Any limitation regarding the
subject and amount of the transaction is not valid.’

As seen, the representation authority may be trans-
ferred to one or more members of the board of directors,
in other words managing members or to a third person
(a duly authorized manager) who does not have to be a
shareholder, if there is a provision regarding the transfer
in question exists in the articles of association. However,
in any case, at least one member of the board of directors
shall be authorized to represent the company. In case of
such transfer, the persons who are entrusted with the
representation authority by the board of directors shall
hold all the responsibility as well as authority, and there-
fore, they will be also responsible for such transactions.®

bulunmasi halinde bagka bir veya birden fazla yénetim
kurulu iiyesine, diger bir deyis ile murahhas iiyeye veya
herhangi bir pay sahibi olmasi zorunlu olmayan {iciincii
kisiye yani murahhas miidiire devredilebilir. Ancak her
durumda en az bir yonetim kurulu iiyesi temsile yetki-
li olarak kalmalidir. S6z konusu devir halinde, temsile
yetkili olanlar yonetim kurulunun kendisine tevdi ettigi
tiim yetkiyle birlikte sorumlulugu da devralmis olurlar
bu durumdandir ki, bu islemlerden kendilerinin de so-
rumlulugu mevcuttur.®

. TEMSIL YETKISININ SINIRLANDIRILMASI
(TTK m. 377/7)

A. Hiikmiin Uygulama Alam

Kanun’un 10 Eyliil 2014 tarihinde kabul edilen 131. mad-
desi uyarinca, TTK'nin 371. maddesine yedinci fikra
olarak yeni bir fikra eklenmis ve bu kapsamda temsile
yetkili olmayan yonetim kurulu iiyelerinin ticari vekil
veya diger tacir yardimcilari olarak atanmasina ve on-
larin yetkisine getirilen her tiirlii sinirlamanin tescil ve
ilanina izin verilmisgtir.

Kanunen sicil nezdinde tescili gerekli olan hususlarin
tescil ve ilam iyiniyeti ortadan kaldirmaktadir ve bu da
sicilin olumlu fonksiyonudur. TTKnin yiiriirliige gir-
mesinden 6nce uygulamada sirketlerin temsilcilerinin
yetkilerindeki konu ve miktara iligkin simirlandirma-
lar imza sirkiilerinde diizenleniyor, Sicil’'de tescil ve
ilan ediliyordu. Bunun sonucunda, ilgili imza sirkiileri
gecerli olmakla birlikte, kanunun cevaz vermedigi bir
yetki sinirlamasi yapilmis oldugundan, sirkiilerin tescil
edilmis olmasi, iyiniyetli {iclincii kisiler bakimindan,
tescilin olumlu fonksiyonunu isletmiyordu. Bagka bir
deyisle, sirket, sirket nam ve hesabina islem yapan kisi-
lerin imza sirkiilerinde yer alan yetkilerini agan islemler
gerceklestirirler ise sirket imza sirkiilerinde yer alan s1-
nirlandirmaya aykiri olarak yapilan islemler dolayisiyla
bagh bulunuyor ve islemin yetkisiz temsilci tarafindan

114.02.2011 tarih, 27846 sayil Resmi Gazete (RG).
2 6552 sayili “Is Kanunu le Bazi Kanun ve Kanun
Hikmiinde Kararnamelerde Degisiklik Yapilmast ile
Bazi Alacaklarin Yeniden Yapilandiriimasina Dair
Torba Kanun” (“Kanun”) m. 131-132; 11.09.2014 tarih,
9116 sayili RG.

XVIII, 2014, s. 14.1.

3 Mehmet Ozdamar, “6552 sayili Kanun ile TTK da
Yapilan Degisiklikler Cercevesinde Anonim Sirketin
Temsill, Gazi Universitesi Hukuk Fakiltesi Dergisi

4 Unal Tekinalp, Sermaye Ortakliklarimin Yeni
Hukuku, Istanbul 2015, s. 256.

5 Hasan Pulash, Sirketler Hukuku Serhi, Ankara
2014, s. 1101

6 Ozdamar, s. 144

7 Pulasl, s. 1107.
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Ill. LIMITATION OF THE REPRESENTATION AU-
THORITY (TCC article 371/7)

A. The Article’s Scope of Application

According to article 131 of the Code which was entered
into force in September 10, 2014, a new paragraph was
added to the seventh paragraph of article 371 of the TCC,
and in this context the registration and announcement
of any limitations regarding the appointment of the un-
authorized members of the board of directors as com-
mercial agents or other merchant assistants and their
authority were permitted.

Registration and announcement of the matters which
are necessary to be registered by law removes the good
faith and this is called as positive function of the Regis-
try. In practice, the limitations regarding the subject and
amount of the authority of a company’s representatives
were regulated in the signature circular and registered
and announced by the Registry before the TCC entered
into force. Consequently, although the relevant signature
circular is valid, since a limitation which is not allowed
by the law, is regulated, the registration of the signature
circular was not processing the positive function of the
registration for the third parties acting in good faith. In
other words, the company was bound with the transac-
tions contrary to the limitation stated in the signature
circular of the person acting for and on behalf of the com-
pany and unless it was proven that the matter in ques-
tion is within the knowledge of the third party and the
transaction made by an unauthorized representative, the
company would still be held responsible even if the signa-
ture circular was registered. As aresult, in order to enable
the positive function of the Registry and allow companies
to realize the authority limitation legally, it became nec-
essary to regulate such institution which in practice is
already in use by the companies.

Because of the abovementioned necessity, the follow-
ing paragraph was added to article 371 of the TCC; “(7)
The board of directors, apart from the abovementioned
representatives, may appoint the board members who are
not authorized to represent the company or the persons af-
filiated with the company through a service contract, as a
representative with a limited authority of the commercial
agent or other merchant assistants. The duties and au-
thorities of the persons appointed in this manner shall be
determined explicitly in the internal directive prepared ac-
cording with the 367th article. In this case the registration

gerceklestirildigi ve/veya yetki agimu ile ilgili hususun
ticlincii kigi tarafindan bilindigi sirket tarafindan ispat
edilmedigi siirece, sirkiilerin salt sicilde tescil edilmig
olmasi nedeniyle sorumluluktan kurtulamiyordu. So-
nuc olarak, sicilin olumlu fonksiyonunu igletebilmek ve
sirketlerin yetki sinirlandirmasin yasal olarak yapabil-
melerini teminen pratikte sirketlerin uyguladig bir ku-
rumu yasal diizenleme gerekliligini dogurmustur.

S6z konusu ihtiya¢ sebebiyle TTKnin 371. maddesine;
“(7) Yonetim kurulu, yukarida belirtilen temsilciler disin-
da, temsile yetkili olmayan yonetim kurulu tiyelerini veya
sirkete hizmet akdi ile bagl olanlart sinirlt yetkiye sahip
ticari vekil veya diger tacir yardimcilari olarak atayabilir.
Bu sekilde atanacak olanlarin gérev ve yetkileri, 367nci
maddeye gére hazirlanacak i¢ yonergede actkea belirlenir.
Bu durumda i¢ yonergenin tescil ve ilani zorunludur. fg yo-
nerge ile ticari vekil ve diger tacir yardimcilart atanamaz.
Bu fikra uyarinca yetkilendirilen ticari vekil veya diger
tacir yardimcilart da ticaret siciline tescil ve ilan edilir. Bu
kisilerin, sirkete ve iiciincti kigilere verecekleri her tiir za-
rardan dolayr yonetim kurulu miiteselsilen sorumludur.”
fikras1 eklenmisgtir. Isbu fikra uygulama alam bakimin-
dan temsil yetkisini devredecek ve sinirlayacak organ,
temsil yetkisi dig iliskide sinirlanabilecek temsilciler
olmak {izere iki yonlii bir sinirlama éngérmektedir.” Bu
fikradan yola ¢ikarak temsil yetkisinin sinirlandirilmasi
ve devrine iligkin olarak yetkinin kimlere hangi sartlar
altinda devredilecegi ve devir sonucu yonetim kurulu
iiyelerinin sorumluluklar1 agagida ayrica ele alinacaktir.

1. Temsil Yetkisi Bulunmayan Yénetim Kurulu
Uyeleri

“Temsil yetkisinin kullanilmas1” baghg altinda da acik-
landig {izere, anonim sirketlerde temsil yetkisi TTK’nin
370. maddesi uyarinca herhangi bir veya birden fazla
yonetim kurulu iiyesine veya miidiire devredilebilir.
TTK’nin 371. maddesinin yedinci fikrasina dahil edilmig
olan “yukarida belirtilen temsilciler disinda, temsile yetki-
li olmayan yonetim kurulu tiyelerini” lafz1 kanaatimizce
TTK’nin 370. maddesinin ikinci fikrasinda belirtilen, y6-
netim kurulu tarafindan temsil yetkisinin devredilebile-
cegi murahhaslar ve miidiirler ile TTK’nin 368. maddesi
cercevesinde yonetim kurulu tarafindan atanan ticari
miimessiller ve ticari vekillerdir. Nitekim, kendisine si-
nirlandirilmamusg bir temsil yetkisi devredilmig bir kim-
seye ayrica yeniden sinirh bir temsil yetkisi tanimak tu-
tarsiz olacaktir. Bu tarz bir tutarsizhiktan kacinmak adina
smirh temsil yetkisinin daha 6nce temsil yetkisi bulun-
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and announcement of the internal directive is compulsory.
Commercial agents and other merchant assistants are not
to be appointed via internal directive. According to this
paragraph, authorized commercial agent and other mer-
chant assistant are to be registered and announced in the
trade registry. The board of directors is successively re-
sponsible from all kinds of damages caused by such persons
to the company and third parties.” The paragraph herein
provides a dual limitation with respect to the organ
which transfers and limits the representation authority
and the representatives whose authority can be limited
in the external relations.® Based upon this paragraph, the
circumstances in which the authority to limit and trans-
fer the representation authority will be assigned, and the
responsibilities of the members of the board of direc-
tors arising from the transfer will be analyzed separately
hereinafter.

1. Members of the Board of Directors without the
Representation Authority

As explained under the title of “use of the representation
authority”, the representation authority can be trans-
ferred to one or more members of the board of directors

mayan iiyeye devredilmesi éngoriilmektedir. Bagka bir
deyisle “temsile yetkili olmayan yonetim kurulu tiyelert”,
aciklanmis oldugu iizere, kanundan dogan temsil yetkisi
ozglileme veya devir suretiyle kaldirilan iiye veya iiyeler-
dir.”* Dolayisiyla TTK'nin 371. maddesinin ii¢iincii fikrasi
uyarinca, yonetim ve temsil yetkisini haiz olan temsilci-
lerin temsil yetkisine getirilen konu ve miktar sinirlan-
dirmalari Sicil tarafindan tescil edilmemektedir.

2. Sirkete Hizmet Akdi ile Bagh Olan Diger Kisiler

Sinirh temsil yetkisinin taninabilecegi diger kisiler ara-
sinda “sirkete hizmet akdi ile bagli olanlar” da bulun-
maktadir. S6z konusu hiikiimde hizmet akdinden kastin
belirli bir s6zlesme mi yoksa arizi olmayan bagka bir
sozlesmeden mi bahsedildigi anlagilmamaktadir. Hii-
kiimde her ne kadar sirkete hizmet akdi ile bagh olanlar
deniliyor olsa da uygulamada sirketi temsil edenler ile
sirket arasinda her zaman hizmet akdine dayanan bir
sozlesme olmayabilir. Bu acidan ele alindiginda “hizmet
akdi ile bagli olanlar” ifadesini lafzi olarak yorumlamak
yerine amaca gore yorumlamak daha dogru olacak ve
yetkinin devredilecegi kisinin siirekli olarak “sirket icin
hizmet goriiyor olmast” yeterli sayilacaktir.!
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or managers in joint-stock companies, in accordance
with article 370 of the TCC. In our opinion, the phrase in-
cluded in the 7® paragraph of article 371 of the TCC which
states that “apart from the abovementioned representa-
tives, the board members who are not authorized to repre-
sent the company”, refers to the managing directors and
managers who are stipulated in the second paragraph of
article 370 of the TCC as the persons to whom the rep-
resentation authority can be transferred by the board
of directors and also the commercial agents and other
merchant assistants appointed by the board of directors
in accordance with the article 368 of the TCC. Indeed, it
would be inconsistent to vest a limited representation
authority to someone who was already granted with an
unlimited representation authority. To avoid such in-
consequence, the transfer of the limited representation

TTK’min 371. maddesinin yedinci fikrasi uyarinca atana-
cak temsilciler ticari vekil' veya diger tacir yardimcisi®®
sifatini haiz olmahdir. Doktrinde, “ticari vekil” kavrami-
nin nasil anlagilmasi gerektigi konusunda farkh yorum-
lamalar yapilmakta olup, konu ve miktar bakimindan
getirilecek olan sinirlamalarin kimlere uygulanacagi ko-
nusunda farkh goriisler s6z konusudur. Bir goriise gore,
ancak 6098 sayili Tiirk Bor¢lar Kanunu m. 551 ve 552'de
belirtilen kanuni temsil yetkilerine sinirlama getiri-
len ticari vekiller ve diger tacir yardimcilar: bu hiikiim
kapsaminda gorevlendirilebilir.* Dolayisiyla, kanunda-
ki yetki kapsaminin sinirlandirilmas: gerekmektedir.'®
Diger bir goriige gore, “sinirh yetkiye sahip ticari vekil”
ifadesi doktrinde 6zel yetkili ticari vekilleri ifade etmek-
tedir.'
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authority was provided for members who do not already
have the representation authority. In other words, “the
board members who are not authorized to represent the
company”, as explained, are the member or members
whose representation authority, which arises from the
law, was abolished via allocation or transfer.® Thus, ac-
cording to the third paragraph of article 371 of the TCC,
the limitations regarding the subject and amount re-
stricting the representation authority of the representa-
tives who are vested with the management and represen-
tation authority are not registered by the Registry.

2. Other Persons Affiliated with the Company
through a Service Contract

“The persons affiliated with the company through a ser-
vice contract” are amongst the other persons that can be
vested with the limited representation authority. It is
inapprehensible that whether a specific contract or an-
other contract which is not incidental was mentioned in
the article in question, as a service contract. Although, it
is stated in the provision that the persons meant in the
provision are those who are affiliated with the company
through a service contract, in practice, there may not be
such service contract between the company and the rep-
resentatives of the company. From this point of view, it
will be more accurate to consider the purpose of the law-
maker rather than literal meaning in order to interpret
the term “persons affiliated through a service contract”
and that person’s, to whom the authority will be trans-
ferred, “service for the company” will be considered suf-
ficient."

The representatives, who will be appointed in accord-
ance with the 7% subsection of the 371 article of the
TCC, must have been designated as commercial agents'
or other merchant assistant.”® There are different inter-
pretations in the doctrine on how the concept of “com-
mercial agent” should be understood; in addition to that,
different views have questioned the qualification of the
person who will be subject to the limitations regarding
subject and amount. According to an opinion, the com-
mercial agents and other merchant assistants, who are
stipulated in Article 551 and 552 of Turkish Code of Ob-
ligations numbered 6098, whose representative authori-
ties arelimited, can be authorized within the scope of this
provision." Accordingly, the scope of the authority of the
law should be limited." According to another view in the
doctrine, the commercial agent with limited authority
means the commercial agent with special authority.'®

B. Temsil Yetkisini Sinirlayabilme Sartlar

1. Sirket Esas Sc‘izlt_esmesinde Temsil Yetkisinin
Sinirlandiriimasina lliskin Hiikme Yer Verilmesi

TTK 371. maddesinin eklenen yedinci fikra hitkkmiinde
yukarida belirtmis oldugumuz iizere i¢ yonerge diizen-
leme hususunda TTK 367’ye atif yapilmigtir. TTK 367
madde hiikmiinde, ydnetim kurulunun esas s6zlesmeye
konulacak bir hiikiimle, diizenleyecegi bir i¢ yonergeye
gore, yonetimi kismen veya tamamen sinirlayabilece-
gi belirtilmektedir. Aym sekilde burada da, ticari vekil
ve diger tacir yardimcilarinin tayinine iliskin mevzu-
atta esas sozlesmede hitkmiin bulunmasina iligkin bir
hiikiim yer almamakla birlikte, eklenen yeni fikrada
yonetim kurulu tarafindan atanacak olan simirh yetkili
ticari vekil ve yetkileri sinirlandirilmig olan diger tacir
yardimcilar1 bakimindan bu yetkinin esas sozlesme ile
verilmis olmasi1 aranmugtir.

2.ic Yonerge Diizenleme - Tescil ve ilan

Eklenen yeni fikranin ikinci ctimlesi, “bu sekilde ata-
nacak olanlarin gérev ve yetkileri, TTK 367nci maddeye
gore hazwrlanacak i¢ yonergede acik¢a belirlenir.” hiik-
miinii haizdir. Buna gore, “ticari vekil” veya “diger tacir
yardimcilarn” sifatiyla atanacak olanlarin yetkilerinin
kapsaminin acik bir sekilde i¢ yonergede belirtilmesi
gerekmektedir. Bu durum, konu, miktar vs. bakimindan
sinirlama getirilmek suretiyle ticari vekilin veya diger
tacir yardimcilarinin yapabilecegi islemleri saymak veya
yapamayacagl islemleri smirlamak kaydiyla miimkiin
olmaktadir. Bu i¢ yonergede, temsilin devredilecegi ki-
silerin isimleri yer almayip yalnizca yetki devrine iligkin
genel hiikiimler yer almaktadir.

Bu diizenleme ile ilgili birtakim 6nemli hususlar:1 be-
lirtmek gerekmektedir. Oncelikle, eklenen yeni madde
hitkmiinde TTK 367’ye atif yapilarak i¢ yonergeden soz
edilmisse de, yonetim yetkisinin delegasyonuna iligkin
TTK 367 madde hitkmii, i¢ yonergenin tescil ve ilanim
zorunlu kilmayarak yalnizca {iciincii kisilerin i¢ yéner-
ge hakkinda bilgi almasina olanak tanimigtir. Oysaki,
yeni hiikiimde i¢ yonergenin tescil ve ilan zorunlulugu
tutulmus ve sicilin olumlu fonksiyonunun etkileri dev-
reye girmistir. Bu durumda, TTK’nin 371. maddesinin 7.
fikrasi ile 367. maddenin 2. fikrasi agike¢a celismektedir.
Dolayisiyla, sadece i¢ ydnergenin yonetim kurulunca
ticari vekil veya sinirh tacir yardimeilarinin atanmasini
diizenleyen ilgili maddenin ticaret siciline tescil ve ilan
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B. Conditions for Limiting the Representation
Authority

1. The Articles of Association’s Provisions Re-
garding the Limitation of the Representation
Authority

As mentioned above, the 7% paragraph of article 371 of
the TCC refers to article 367 of the TCC with respect
to the regulation of an internal directive. In article 367
of the TCC, it is stated that the board of director can
limit the management partially or completely through
a provision to be added in the articles of association in
accordance with an internal directive regulated by the
board of directors. Similarly, although there is no such
provision in the legislation regarding the presence of a
provision in the articles of association concerning the
appointment of a commercial agent or other merchant
assistant, it is compulsory to grant this authority to the
commerecial agents and other merchant assistants, who
are vested with limited authority and to be appointed by
the board of directors, via articles of association accord-
ing to the recently added paragraph.

2. Regulating an Internal Directive - Registra-
tion and Announcement

The second sentence of the recently added paragraph
states that “the duties and authorities of the persons ap-
pointed in this manner are to be determined by the inter-
nal directive which will be organized in accordance with
article 367 of the TCC”. Accordingly, the extent of the au-
thorities of the persons to be appointed as “commercial
agent” or “other merchant assistant” must be explicitly
indicated in the internal directive. It becomes possible
by limiting the authority of the commercial agent or oth-
er merchant assistant in terms of subject, amount, etc.
provided that the transactions of such persons are con-
clusively counted or the transactions which those per-

edilmesi gerekmektedir. Esasen i¢ yonergenin “ticari
vekil ve diger tacir yardimeilarinin atanmasina iligkin
diizenleme disindaki diger hiikiimleri, @iciincii kisileri
hicbir sekilde ilgilendirmemektedir.”

3. Yc':'meti!n Kurulunun Temsilci Atama Karari ile
Tescil ve llam

Temsil yetkisinin ticari vekil veya tacir yardimcisi olarak
bagka bir kisiye devredilmesi i¢in diizenlenen ve tescil
edilen i¢ yonergede bu kisilerin kimliklerine iligkin bir
diizenleme bulunmamaktadir. Dogal olarak, yénetim
kurulu bir i¢ yonerge diizenliyorsa atayacag1 kisilere
devredecegi yetkileri diizenlemis oldugu bu i¢ yénerge
ile diizenleyecektir. Bu i¢ yonerge cercevesinde alacag:
kararla (ilgili kararda i¢ yonergeye atif yapilmaktadir)
temsilin devredilecegi kisiler tayin edilecek ve bu kisile-
rin atanmasina iligkin karar da tescil ve ilan edilecektir.
Belirtmek gerekir ki, i¢c yonergenin tescili diger bircok
hal gibi kurucu degil aciklayic niteliktedir. i(; yonerge-
nin tescili icin kurucu nitelik hasrolunmadigindan, ic
yonergenin diizenlenmesiyle birlikte tescil olunmasa
dahi hiikiim doguracaktir. Ancak, i¢ ydnergenin diizen-
lenmis olmas: temsil yetkisinin devri anlaminda gelme-
digi icin bu husus pratikte bir anlam ifade etmeyecektir.

C. Yénetim Kurulu Uyelerinin Miiteselsil Sorum-
lulugu

TTK’nin 371. maddesinin son climlesine eklenen yedin-
ci fikrasi cercevesinde, temsile yetkili olmayan yonetim
kurulu iiyeleri ve sirkete hizmet akdi ile bagh olan ve s1-
nirh yetkiye sahip ticari vekiller veya diger tacir yardim-
cilar1 olarak atananlarin ii¢lincii kisiye verecekleri her
tiir zarardan dolay1 yonetim kurulu iiyelerinin miitesel-
silen sorumlu olacag: belirtilmistir. Diger bir taraftan,
TTK 371 gercevesinde temsil yetkisinin sinirlandirilma-
sina iligkin yetkinin devredildigi kimseler disinda kalan
yonetim kurulu tiyeleri sorumlu tutulmamigtir. Hatta,

8 Pulasl, p. 1107.

9 Necla Akdag, “6552 sayili Torba Kanun ile

TTK MD. 371 Eklenen Yedinci Fikraya lliskin
Degerlendirmeler”, Arslanli Archive of Scholarship
12014, p. 1. http://arslanlibilimarsivi.com/node/25
(Access: 27.05.2016)

10 Veliye Yanh, Giil Okutan Nilsson, “Anonim ve
Limited Sirketlerde Sinirl Temsilci Tayini", Banka ve

11 Yanli, Nilsson, p. 13.

Art. 551.
13 TCO Art. 552.

Ticaret Hukuku Dergisi 4, 2014, p. 7.
12 Turkish Code of Obligations (TCO) numbered 6098
14 ismail Kirca, “TTK m. 371 £.7 Hakkinda Bir

Inceleme: AB'e Uyelik Yolunda Geri Adint’, Banka ve
Ticaret Dergisi C. XXX, 2014 p. 26, 28-29.

15 Yanl, Nilsson, p. 14.

16 Akdag Giiney, p. 3, 13,17, 23.

17 Hasan Pulash, “6552 Sayili (Torba) Kanunla
Tiirk Ticaret Kanununa Eklenen Yeni Hiikiimlerin
Degerlendirilmesi", Legal Law Journal 142,

2014, p. 46.

18 Tekinalp, p. 262.
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sons in question cannot make are limited. The names of
the persons, to whom the representative authority will
be transferred, do not take place in the internal direc-
tive, however, the general provisions on the transfer of
authority has to be determined.

Certain important aspects of this regulation must be
emphasized. First of all, although the internal directive
was mentioned in the recently added provision of the ar-
ticle by referring to article 367 of the TCC, the provision
of article 367 of the TCC regarding the delegation of the
management authority have not made registration and
announcement of the internal directive obligatory, but
allowed the third parties to be informed about the inter-
nal directive. However, the registration and announce-
ment of the internal directive were made compulsory in
the new provision and thus the positive function of the
registry became effective. In this case, the 7% paragraph
of article 371 and the 2" paragraph of article 367 of the
TCC are evidently contradicting each other. Hence,
only the relevant article of the internal directive, re-
garding the appointment of commercial agent or other
merchant assistant with limited authority by the board
of directors, must be registered and announced in the
Registry. Essentially, the other provisions of the internal
directive, apart from the regulation concerning the ap-
pointment of the commercial agent and other merchant
assistant, hold no importance for the third parties."”

3. Decision of the Board of Directors Appointing
Representatives and its Registration and An-
nouncement

The internal directive, which is issued for the purpose
of transferring the representation authority to a person
as a commercial agent or other merchant assistant, does
not contain any information regarding the identities of
such persons. Naturally, when an internal directive is
issued by the board of directors, the authorities will be

TTK 553n ikinci fikrasi, kanundan veya esas sozles-
meden dogan bir gérevi veya yetkiyi, kanuna dayanarak
bagkasina devreden organlar veya kisilerin, bu gérev ve
yetkileri devralan kisilerin seciminde makul derecede
ozen gostermediklerinin ispat edildigi durumlar haric
olmak {izere, bu kisilerin fiil ve kararlarindan sorumlu
olmayacaklarini hitkme baglamistir.

Goriilmektedir ki, yetki devri halinde, TTK 553’in ikinci
fikras1 yonetim kurulu iiyelerinin sorumsuzlugu ilkesini
gozetirken, TTK 371’in yedinci fikras1 yonetim kurulu
iiyelerinin miiteselsil sorumlulugunu diizenlemisgtir.
Aym sekilde, TTK 553’te yonetim kurulu iiyelerine ge-
rekli 6zeni gosterdiklerini ispat ettikleri siirece sorum-
luluktan kurtulma imkani taninirken, TTK 371°’de yone-
tim kurulu {iyelerine sorumluluktan kurtulma imkani
getirilmemis ve hatta temsil yetkisi devredilen kimse
ile miiteselsil sorumlu olacag: ifade edilmistir. Bir diger
onemli husus da, TTK 371’in yedinci fikrasinda belirti-
len “miiteselsil” sorumlulugun TTK 557 cercevesinde
zararabirden cok kisinin sebep olmasi halinde, zarardan
sorumlu olanlarin her birine kusuru oraninda gidilecek
olan “farklilagtirilmig teselsiil” kavramimin uygulanip
uygulanmayacagl sorunudur. Kanaatimizce buradaki
teselsiil tam teselsiil olmahldir. Ciinkii zaten yetkiler s1-
nirlandirilarak ve bunun tescili zorunlu hale getirilerek
ticlincii kigilerin menfaatleri geri plana birakilmigtir.
Dolayisiyla, tam teselsiiliin uygulanmasi halinde, doga-
bilecek olumsuz sonuglarin 6niine gecilebilecegi diigiin-
cesindeyiz.

D. Ultra Vires ilkesinin Kalkmasi ve 371/7 Hiitkmii
Arasindaki Sorunsal

Yukarida da degindigimiz iizere TTK ile hukuk sitemi-
miz ultra vires ilkesini terk etmis ve bu diizenleme ile
modern hukuk iilkelerinin ¢ercevesine yaklagmigtir. Bu
ilkenin terkedilmesi sonucunda sirket ile islem yapan
iclincii kisilerin iglem giivenligi saglanmigs olmaktadir.’

8 Pulasl, s. 1107.

Ticaret Hukuku Dergisi 4, 2014, s. 7.

16 Akdag Giiney, s. 3, 13,17, 23.

9 Necla Akdag, “6552 sayili Torba Kanun ile

TTK MD. 371 Eklenen Yedinci Fikraya liskin
Degerlendirmeler”, Arslanl Bilim Arsivi 12014, s.11.
http://arslanlibilimarsivi.com/node/25

(Erisim: 27.05.2016)

10 Veliye Yanl, Giil Okutan Nilsson, “Anonim ve
Limited Sirketlerde Sinirli Temsilci Tayini", Banka ve

11 Yanli, Nilsson, s. 13.

12 6098 sayili Tiirk Borclar Kanunu (TBK) m. 551.

13 TBK m. 552.

14 ismail Kirca, “TTK m. 3717 Hakkinda Bir
Inceleme: AB've Uyelik Yolunda Geri AdinT’, Banka ve
Ticaret Dergisi C. XXX, 2014 s. 26, 28-29.

15 Yanli, Nilsson, s. 14.

17 Hasan Pulash, “6552 Sayili (Torba) Kanunla
Tiirk Ticaret Kanununa Eklenen Yeni Hiikimlerin
Degerlendirilmesi", Legal Hukuk Dergisi 142,
2014, s. 46.

18 Tekinalp, s. 262.
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transferred to the persons in question through this in-
ternal directive. The persons to whom the representa-
tion authority is transferred will be determined through
a decision made within the scope of this internal direc-
tive, and the decision regarding the appointment of such
persons will be registered and announced by the Regis-
try. It must be emphasized that the registration of the
internal directive is, as many other cases are, descriptive
rather than being constitutive. Since the registration of
the internal directive is not regarded as constitutive, it
will be effective when issued even if it is not registered.
However, this matter does not hold importance in prac-
tice, since the issuance of the internal directive does not
mean the transfer of the representation authority.

C. Successive Liability of the Members of the
Board of Directors

In the 7% paragraph which was added to the last sen-
tence of article 371 of the TCC, it is stated that the board
of directors will be successively liable from the damages
caused to third parties by the actions of the members of
the board of directors who do not have representation
authority and the commercial agents affiliated with the

Anonim sirketler artik isletme konusu disinda da islem
yapabilecektir ve islem yaptig1 taraflarin bunu bilmesi
hali disinda yapilan bu islemler ile sirket, bagh hale ge-
lecektir. Isletme konusunun sirketin esas sézlesmesin-
de yazilmasi ve bu hususun tescil ve ilan olmas: {i¢iincii
kisilerin bunu bildigi anlaminda gelmemektedir.

TTK’min 371. maddesinin yedinci fikrasi ile gelen diizen-
leme ile bu kapsam daraltilmig, sitmirlandirilmis ve tescil
zorunlulugu getirilerek {iciincii kisilerin iglem giivenligi
zedelenmigtir. Su halde, i¢c yonergede mevcut bulunan
bir smirlamanin digina c¢ikilmasi halinde {iclincii kisi-
ler korunmayacak, sirket bu islemle bagh olmayacaktir.
Bu iki hususu ayr1 ayr1 ele aldigimizda sistemsel ve ic-
sel acidan bir tutarsizlik goriilmektedir. Diizenleme bir
yandan sirkete isletme konusu disinda da hak ehliyeti
taniyip bu islemlerle sirketi baglarken, diger yandan si-
nirlandirmaya iligkin TTK’nmin 371. maddesinin yedinci
fikrasi arasinda celigki yaratmaktadir.

IV. SONUC VE DEGERLENDIRME

Anonim sirketlerin temsil yetkisi yonetim kuruluna
aittir. Yonetim kurulu siirsiz ve/veya sinirl temsile
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company through a service contract having a limited
authority or the persons appointed as one of other mer-
chant assistants. On the other hand, the members of the
board of directors, apart from the ones who were vested
with the authority to limit the representation author-
ity, were not held responsible within the scope of article
371 of the TCC. As a matter of fact, the 2" paragraph of
article 553 of the TCC states that the organs or persons
who delegate a duty or power emanating from the law or
the articles of association to others on a legal basis are
not liable for their actions and decisions, however liabil-
ity arises if it is proven that those persons are appointed
without due care.

As can be seen, in case of a transfer of authority, while
the 2" paragraph of article 553 of the TCC favors the
non-liability principle of the members of the board of
directors, the 7% paragraph of article 371 of the TCC
regulates the successive liability of the members of the
board of directors. In the same way, while in article 553
of the TCC, the members of the board of directors are
provided with the opportunity to avoid liability in case it
is proven that they act in due care; there is no such possi-
bility for the members of the board of directors in article

yetkili kisilerin temsil seklini belirler, tescil ve ilan eder
ve dilerse yetkililerden en az birisi yonetim kurulu iiye-
si olmak kaydiyla temsil yetkisini bir veya birden fazla
murahhas {iyeye veya miidiir sifatiyla ii¢lincii kisilere
devredilebilir.

TTK’nin 371. maddesinde “sirketin, amacina ve isletme
konusuna giren her tiirlii islerle ve hukuki islemlerle bagl
olacagr” kabul edilmis ve “ultra vires ilkesinin” kalktig1
savunulmustur. Diger yandan, icerisinde birtakim eleg-
tiriler barindiran TTK 371. maddeye eklenen yeni fikra
ile, tescil ve ilan edilen i¢ yonerge, sinirh yetkili ticari
vekilleri veya diger tacir yardimecilarinin temsil yetkile-
rine getirilen smirlamalar bakimindan iiciincii kisileri
bu durumdan haberdar olma yiikiimliiliigii altina sok-
mustur. Boylelikle, temsil yetkisinin sinirlandirilmasina
iligkin i¢ yonergenin tescil ve ilan edilmesiyle, iiciincii
kisilerin sinirlandirilan islemin isletme konusu disinda
bulundugunu bildigi veya mevcut kosullar geregi, bile-
bilecek durumda bulundugunu ispat etmenin miimkiin
olmayacag, tacirler ve tacirler disinda da herkesin Sicil
kayitlarina bakmadan iglem yapamayacag: bir sistem
getirilmistir.
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371 of the TCC, furthermore they are held successively
responsible with the persons to whom the representa-
tion authority has been transferred. Another important
matter is, in case of the successive liability in the context
of article 371, and there is a damage caused by more than
one person within the frame of the TCC 557, the matter
of application of the concept of differentiated succes-
sion to the persons responsible from the damages with
different severities. In our opinion, there must be a full
succession herein since the interests of the third parties
were already receded by limiting the authorities and ne-
cessitating the registration of these limitations in ques-
tion. Hence, we are in the opinion of that the adverse
outcomes can be precluded with the application of the
full succession.

D. Abolition of the Ultra Vires Principle and the
Problematic of Provision 371/7

As we mentioned above, our legal system abandoned
the principle of ultra vires in the TCC and became more

TTK’nin 553. maddesinin ikinci fikras1 “Kanundan veya
esas sbzlesmeden dogan bir gérevi veya yetkiyi, kanuna
dayanarak baskasina devreden organlar veya kisiler, bu
gorev ve yetkileri devralan kigilerin seciminde makul de-
recede 6zen gostermediklerinin ispat edilmesi hali harig,
bu kisilerin fiil ve kararlarindan sorumlu olmazlar.” hiik-
miinii haizdir. Bukapsamda, TTK 371 cercevesinde tem-
sil yetkisinin sinirlandirilmasi halinde yonetim kurulu
iyelerinin sorumlu tutulamayacaklarindan s6z edilir-
ken, eklenen yeni hiikiim ile yetkisi sinirlanan ticari
vekillerin ve diger tacir yardimecilarinin, iiciinceii kigilere
verecekleri her tiirlii zarardan dolay1 yonetim kurulu-
nun miiteselsilen sorumlu olacag: belirtilmistir.

Komandit, payli komandit, kollektif, gercek kisi ve ta-
cirlerin istisna tutuldugu ve yalnizca anonim ve limited
sirketler bakimindan 6ngoriilmiis olan bu yeni diizenle-
me ile ydnetim kurulu tarafindan atanan kisilerin gérev
ve yetkileri, TTK 367. maddeye gore hazirlanacak i¢ yo-
nerge ile belirlenebilecek ve sirketin temsili bakimindan
yetki sinirlamasi diizenlemesi getirmek isteyen, fakat bu
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similar to the legal framework of the modern countries
of law. The abolition ensures the transaction safety of
third parties who carry out transactions with the compa-
ny.*® Joint-stock companies will now be able to perform
transactions which are outside the company’s scope of
activity and these transactions shall bind the company
unless it is proven that the third party was aware of that
the transaction is outside the scope of activity. The fact
that a company’s scope of activity is written in the arti-
cles of association, and its registration and announce-
ment does not constitute a concrete evidence to prove
that the third parties had knowledge about it.

Upon the regulation set out by the 7™ paragraph of arti-
cle 371 of the TCC, this scope has been narrowed and re-
stricted, and thus the transaction safety of third parties
has been damaged by regulating registration obligation.
Now, third parties will not be protected in the event of
exceeding a restriction stated in the internal directive
and the company will not be bound by this transac-
tion. When we address these two issues separately, we

simirlamayi imza sirkiilerine yansitamayan sirketler icin
yeni bir imkan taninacaktir.

Getirilen yeni hitkmiin icinde barindirdig: ifade zaaf-
lar1, TTK cercevesinde yer alan diizenlemelerle celigki
olusturmasi, diizenlemelerin yanhs yerde yapilmasi vb.
nedenlerle uzun bir siire boyunca elestirtilecegi diisiin-
cesindeyiz. Bununla birlikte, belirsiz kalan sorularin
cevaplari Yargitay’'in konu ile ilgili uyusmazhklarda
verecegi kararlarda bulabilecegimizi ayrica belirtmek
isteriz. B
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recognize a systemic and internal contradiction. The
regulation binds the company by all transactions while
granting it the capacity to have rights beyond its field of
operation, creating on the other hand a contradiction
with the 7% paragraph of article 371 of the TCC.

IV. CONCLUSION AND EVALUATION

The right to represent joint-stock companies belongs to
its board of directors. Board of directors determines the
representation regime of individuals who are author-
ized to represent the company either with a limited or
unlimited power, and if it wishes, delegates the repre-
sentation authority to one or more managing directors;
at least one of the representatives must be a member of
board of directors, or third persons who hold the title of
manager.

Article 371 of the TCC states that “a company will be
bound by any action and legal transaction within the com-
pany’s field of operation and purpose” and “ultra vires
principle has been abolished.” On the other hand, with
the new paragraph added to the same article, which is
criticized, the internal directive put under the obliga-
tion of being informed about the restrictions which
were imposed on the representation authority of com-
mercial agents or other merchant assistants. Thus, the
regulation developed a system where it would not be
possible to prove that third persons knew the restricted
transaction was out of the company’s field of operation
or they were capable of being aware as a requirement of
the situation and where neither traders nor others can
perform transactions without checking the Registry.
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The second paragraph of article 553 of the TCC states
that “Except when it is proven that reasonable efforts were
made in the selection of these persons who take over a duty
or authority arising from the law or the articles of associa-
tion in accordance with the law, there will be no liability
from the actions and decisions of such persons.” Within
this scope, while mentioning the non-liability of mem-
bers of board of directors in the event of the restriction
of representation authority according to the TCC 371, it
was stated that board of directors would be successively
liable for any damage that can be caused to third persons
by commercial and other trader agents whose authority
has been restricted with the new provision.

Due to this regulation which is regulated only for joint-
stock companies and limited companies and has ex-
cluded commandite, shared commandite, collectives,
real persons and commerecials, it will be possible to de-
termine the duties and powers of persons to be appoint-
ed by the board of directors with the internal directive
which has to be prepared in accordance with article 367
of the TCC, and a new opportunity will be granted for
companies that would like to introduce an authority re-
striction in terms of company representation but cannot
reflect this restriction on the circular of signature.

We believe that the new provision will be long criticized
for many reasons such as the weaknesses of the expres-
sion, creating conflicts with other current regulations
of the TCC and implementing regulations in the wrong
place. On the other hand, we would like to indicate that
answers to uncertain points may be found in the deci-
sions to be given by the Supreme Court in case of dis-
putes relating to this matter. B
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