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ABSTRACT

While exclusive distribution agreements are
not regulated within the law, they are signifi-
cant instruments of the commercial life and
take place at practice of competition law with-
in its feature of exclusive right to sell. There-
fore, exclusive distribution agreements are
considered as vertical agreements in terms
of competition law and are subject to various
limitations.
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OZET

Tek saticilk s6zlesmeleri kanunla dtizenlen-
memis olmakla birlikte ticari yasamin énemli
bir araci haline gelmis ve en 6nemli 6zelligi olan
mUnhasir satis hakki ile rekabet hukuku uygu-
lamalarinda yer edinmistir. Bu nedenle, tek sa-
ticiik sozlesmeleri rekabet hukuku acisindan
dikey anlasmalar kapsaminda degerlendiril-
mekte ve cesitli sinirlamalara tabi olmaktadir.

ANAHTAR KELIMELER: Distribitorlik
Sozlesmesi, Tek Saticilik Sozlesmesi, Dikey
Anlasmalar, Muafiyet, Rekabet, Minhasirlik
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I. INTRODUCTION

XCLUSIVE DISTRIBUTION AGREEMENT IS A SPECIAL
type of distribution agreement. Although the
distribution and exclusive distribution agree-
ments are not regulated under Turkish law,
that sui generis (unique) agreements have
emerged due to the necessities within busi-

ness life.!

Distribution agreements regulate the supplier’s obliga-
tion to provide goods or services to the distributor for
the purpose of the sale of such goods or services continu-
ously. The concept of exclusivity, which constitutes the
typical feature of exclusive distribution agreements, dis-
tinguishes the exclusive distribution from the general
concept of distribution.

The concept of exclusivity makes the evaluation of ex-
clusive distribution agreements compulsory in terms of
competition law. Therefore, this article first focuses on
the characteristics of exclusive distribution agreements
and then analyses the exclusive right to sell, which con-
stitutes the most important feature of these agreements,
within the scope of the Law on Protection of Competi-
tion, Block Exemption Communiqué on Vertical Agree-
ments and Guidelines on Vertical Agreements which
has been prepared to explain the relevant communiqué.

Il. THE DEFINITION AND CHARACTERISTICS OF
EXCLUSIVE DISTRIBUTION AGREEMENT

As mentioned above, exclusive distribution agreement
is a special type of distribution agreement and the ma-
jor difference between these agreements is that the sup-
plier provides the exclusive right to sell to the exclusive
distributor in an allocated territory.? In this section, first
distribution agreements will be defined, and then the
characteristics of exclusive distribution agreements will
be explained.

A. Definition
1. Distribution Agreement

The distribution agreement can be defined as an agree-
ment in which the supplier continuously undertakes to
provide its goods or products, wholly or partially, to the
distributor for reselling® and in return, the distributor
undertakes to engage in transactions, that would in-

1. GiRIS

EK SATICILIK SOZLESMELERI, DISTRIBUTORLUK SOZ-

lesmesinin 6zel bir tiirinii olusturur. Dist-

ribiitorliik ve tek saticilik s6zlesmeleri Tiirk

hukukunda diizenlenmemis olmakla birlikte,

ticari yasamin gerekleri nedeniyle, sdzlesme

serbestisi ilkesi gercevesinde ortaya ¢ikmig
sui generis (kendine 6zgii) sézlesmelerdir.!

Distribiitorliik sézlesmeleri, saglayicinin, mal veya hiz-
metlerinin siirekli olarak satilmasi amaciyla, mal veya
hizmetlerini distribiitére temin etmesini diizenleyen
sozlesmeler olarak karsimiza ¢cikmaktadir. Tek saticilik
sozlesmesinin tipik 6zelligini olusturan miinhasirhik
kavrami ise, tek saticilik kavramini distribiitorlitkten
ayirmaktadir.

Miinhasirlik kavrami, rekabet hukuku bakimindan tek
saticilik sozlesmelerinin degerlendirilmesini zorunlu
kilmaktadir. Bu nedenle bu ¢alismada, tek saticilik s6z-
lesmelerinin 6zelliklerinden séz edildikten sonra bu
sozlesmelerin en onemli 6zelli§i olan miinhasir satig
hakki, Rekabetin Korunmasi1 Hakkinda Kanun, Dikey
Anlagmalara Iliskin Grup Muafiyeti Tebligi ve ilgili teb-
ligin aciklanmas1 amactyla hazirlanan Dikey Anlagmala-
ra {ligkin Kilavuz 1s131nda degerlendirilmektedir.

Il. TEK SATICILIK SOZLESMESININ TANIMI VE
OZELLIKLERI

Tek saticilik s6zlesmeleri, distribiitorliik s6zlesmeleri-
nin bir tiirii olup, bu sézlesmeleri basit distribiitorliik
sozlesmelerinden ayiran temel fark, saglayici tarafindan
tek saticiya tahsis edilen bolgede miinhasir satig hakk:
verilmis olmasidir.?> Asagida oncelikle, distribiitorliitk
sozlesmelerinin tanimi yapilmakta, ardindan tek satici-
lik sézlesmelerinin 6zellikleri aciklanmaktadir.

A. Tanim
1. Distribiitorliik Sé6zlesmesi

Distribiitorlitk sézlesmesini, saglayicimin, distribiitore
karsg: siirekli olarak, yeniden satmak amaciyla mal veya
tirtinlerinin tamamini veya bir kismini temin etme;®
buna karsilik distribiitériinse, s6z konusu mallar: veya
iirtinleri kendi adina ve hesabina satarak, saglayicinin
stirimiinii artirmaya yonelik faaliyette bulunma yii-
kiimliiliigini tistlendigi* sézlesme olarak tanimlamak
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crease the demand of the supplier’s goods or products by
selling them on its own behalf and account.* Such agree-
ments do not regulate all the details of the relationship
between the parties, but state the general obligations
undertaken by them and establish a framework for the
agreements to be made in the future.®

The main characteristic of the distribution agreements
is that the distributor acts on its own behalf while ful-
filling its obligations regulated under such agreement.®
Likewise, distributor is an independent merchant and
therefore bears personally the costs and risks which
arise from all kinds of investments and organizations
which he carries out to increase the sales of goods.”

2. Exclusive Distribution Agreement

This agreement allows distributors to sell specific goods
or products in a specific territory through exclusive right
to sell which is vested in him, and to become the exclu-
sive distributor of the provided goods in that territory,
in the form of active sales.® Within the specific territory

miimkiindiir. Bu tiir sézlesmeler, taraflar arasindaki
iligkinin biitiin ayrintilarim1 diizenlemeyip, taraflarin
tistlendikleri edimleri genel olarak belirlemekte ve bu
suretle, sonradan yapilacak olan sodzlesmeler icin bir
cerceve olusturmaktadir.®

Distribiitorliikk sozlesmelerine karakteristik 6zelligini
veren unsur, distribiitériin sézlesme konusu edimi ifa
ederken kendi adina ve hesabina hareket etmesidir.®
Zira distribiitor, bagimsiz bir tacir olup, s6zlesme konu-
su iirlinlerin stiriimiini arttirici faaliyetleri gerceklesti-
rirken yaptigi ve yapacag her tiirlii yatirim ve organizas-
yonun gerektirdigi maliyete ve riske bizzat katlanir.”

2. Tek Saticilik S6zlesmesi

Bu sozlesme kisiye, kendisine taninan miinhasir satig
hakki ile belirli bir bolgede, belli mallarin veya iiriinlerin
satisi gerceklestirme ve bu sekilde s6z konusu bolge-
de, kendisine saglanan mallarin, aktif satis® anlaminda
tek saticis1 haline gelme imkani vermektedir. Saglayici,
ilgili s6zlesme kapsaminda, tek saticiya tahsis edilen
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that is allocated to the exclusive distributor, the supplier
isunder the obligation to avoid sending such products to
athird party, who is in its distribution chain.

Abovementioned situation is economically beneficial
for both the exclusive distributor and the supplier. Sup-
plier’s benefit for increasing the sales of the produced
or provided goods, directs him to collaborate with the
exclusive distributors. Supplier obtains the opportuni-
ty to assure the increase in long-term sales of its goods
through the exclusive distribution agreements and that
goal can only be achieved via continuous relationship
with exclusive distributors. Continuity of the relation-
ship between the exclusive distributor and the supplier
also exists in the concept of agency,” however, most of
the time, it is easier and practical both economically and
legally for the suppliers to sell the products through reli-
able customer portfolio of the exclusive distributor, in-
stead of entering into agreements personally with each
customer provided by mercantile agents. For this rea-
son, not only major and powerful industrial producers
but also small-sized companies as well prefer to market
their products through exclusive distributorship. Hence,
small-sized enterprises can carry out the distribution of
their goods by making reasonable amounts of expense.*

B. Characteristic Features of Exclusive Distri-
bution Agreement

1. Exclusive Right to Sell
Exclusivity, which is the main feature distinguish-

ing regular distribution agreements from distribution
agreements, allows a person or an enterprise to carry

bélgede, kendi dagitim zincirine dahil olan bir {iciincii
kisiye bu mallar1 gondermekten kacinmak yiiktimliiliigii
altindadir.

Yukarida soz edilen durum, hem tek satici hem de ona
miinhasir satig hakkini taniyan saglayici icin ekonomik
acidan fayda saglamaktadir. Saglayicinin iirettigi ya da
sagladigi mallarin siiriimiinii artirmaya y6nelik men-
faati, onu tek saticilarla isbirligine yoneltir. Ciinkii tek
saticilik s6zlesmeleri ile saglayicy, iirettigi ya da sagladig:
mallarin satigini ve siiriimiiniin artirilmasini uzun vade-
de giivence altina alma sansini bulmakta ve bunu ancak
tek satici ile arasinda gelistirebilecegi siirekli bir bag ile
gerceklestirebilmektedir. Tek satici ile saglayici arasin-
da olugsacak bagin siirekli olmas1 6zelligi, acentelikte®
de mevcuttur ancak ¢ogu zaman saglayicilar icin, acen-
tenin temin ettigi bircok miisteri ile bizzat sézlesme
yapmaktansa, tek saticinin sahip oldugu giiclii miisteri
portfoyii araciligiyla iirtinlerinin satisim1 gerceklestir-
mek, hem ekonomik hem de hukuki acidan daha kolay
ve pratik olmaktadir. Bu nedenle, tek saticilik yoluyla
pazarlama sadece biiyiik ve giiclii sanayi {ireticileri tara-
findan degil, daha kiiciik 6lcekteki isletmeler tarafindan
da tercih edilmektedir. Bu yolla kiiciik 6lcekli iireticiler
de mallarinin dagitimini daha az masrafla gerceklestire-
bilmektedir.'

B. Tek Saticilik Sézlesmesi Ozellikleri
1. Miinhasir Satis Hakki
Tek saticilik s6zlesmesini, distribiitorliitkten ayiran te-

mel unsur olan miinhasirlik, bir kisi ya da tesebbiise, s1-
nirlar1 tammmlanmisg bir bélgede ya da belirli bir miigteri

1Since aforementioned agreements are not
regulated by law, different terms are used for the
parties of these agreements in practice, Supreme
Court decisions and Competition Board (“Board”)
decisions such as distributor, wholesaler, exclusive
distributor, vendor etc. In our article, we considered
it appropriate to use the following terms for the
parties of distribution agreements: “distributor/
buyer and supplier”; and the following terms for

the parties of exclusive distribution agreements:
“exclusive distributor/buyer and supplier”. 19th

Civil Chamber of Supreme Court E. 2001/4568, K.
2002/1473, T. 5.3.2002; Competition Board Decision

(“CBD") No:04-52/696-178, CBD No: 03-23/278-126,
CBD No: 99-47/503-319, CBD No: 99-53/575-365.

2 Cemile Demir Gokyayla, Milletlerarasi Ozel
Hukukta Tek Saticilik Sozlesmeleri, Istanbul 2013, p. 17.
3 Metin Topcuoglu, Rekabet Hukuku Acisindan
Acentelik ve Dagitim Séizlesmeleri,

Ankara 2006, p. 49.

4 Meltem Kiicitkayhan Ascioglu, Rekabet
Hukuku ve Dagitim Sézlesmeleri, Ankara 2011, p. 4 ff.
5 Topcuoglu, p. 50.

6 Another characteristic of the distribution
relationship between parties is continuity, in other
words, the parties are obliged to perform their
obligations during the course of the agreement.

7 Topcuoglu, p. 59.

8 Active Sales: Sales made by actively approaching
individual customers inside another distributor’s
exclusive territory or exclusive customer group.
Active sales can be done by direct marketing
methods, for instance, by direct mail or visits,

or through advertisement in the media or other
promotions specifically targeted at individual
customers inside another distributor’s exclusive
territory or exclusive customer group, or by
establishing a distribution warehouse or outlet in
another distributor’s exclusive territory. Competition
Authority, Glossary of Competition Terms, p. 54.
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out commercial activities in a specific territory or for a
specific customer group.

Exclusive right to sell has to be limited in terms of du-
ration, territory and the goods that are subject to agree-
ment. Granting such rights for along term should not be
deemed" as immoral®* limitation of the economic free-
dom of the supplier. Yet the exclusive distributor’s ob-
ligation to increase the sales of the goods requires long
term planning, investment and organization.

The exclusive distributor obtains the opportunity to sell
the products provided or produced by the supplier with
an exclusive obligation not to compete with other sell-
ersinaspecific territory. On the other hand, the supplier
has the opportunity to commercialize its goods and to
establish a network of sales and customer services with-
out making any investment or expense. Thus, the sup-
plier can make long-term manufacturing and sales plans
and significantly reduce the marketing risks of its enter-
prise. In the meantime, the supplier holds the power of
disposition of the goods for distribution, and transfers
the risk of distribution to the exclusive distributor.

2. Non-Competition Obligation of the Exclusive
Distributor

Whether the exclusive distributor is permitted to sell
the products competing with the products subject to
agreement and/or products produced by another sup-
plier constitutes the subject matter of non-competition
obligation. The exclusive distributor shall be subject to
non-competition obligation due to the mutual interest
of the parties within the exclusive distribution agree-

grubuna yonelik olarak ticari faaliyette bulunma imkani
taninmasidir.

Miinhasir satig hakkinin zaman, yer ve s6zlesme konusu
mallar bakimindan simirlandirilmasi gerekir. Bu hakkin
uzun bir siire i¢cin taninmasi, saglayicinin ekonomik 6z-
giirligiiniin ahlaka aykir1 bir sinirlandirmasi" sayilma-
malidir.’? Zira, tek saticinin iistlendigi siiriimii artirma
yikiimliiliigli uzun vadeli bir planlama, yatirim ve orga-
nizasyon isidir.

Tek satici, saglayici ile aralarindaki sozlesmesel iligki-
den dogan bu miinhasir satig hakk ile belirli bir bélgede
diger saticilarla yarismaksizin, saglayicinin temin ettigi
veya iirettigi iiriinlerini tek bagina satma imkani elde
eder. Buna kargilik saglayicy, bir sermaye koymadan ya
da herhangi bir masraf yapmadan mallarinin pazarlan-
masl ve ayrica bu yolla satig ve miisteri hizmetleri ag
kurma olanagina sahip olmaktadir. Bu sekilde saglay-
c1, uzun vadeli liretim ve siirtim planlar yapabilmekte
ve isletmesindeki pazarlama risklerini biiyiik 6lciide
azaltmaktadir. Ayn1 zamanda saglayici, tirettigi mallarin
dagitimiyla ilgili bircok konuda tasarruf yetkisini elinde
tutabilirken, mallarin dagitim riskini tek saticiya yiikle-
yebilmektedir.

2. Tek Saticinin Rekabet Etmeme Yiikiimliiliigii

Tek saticinin, sézlesme konusu mallarla rekabet halin-
de bulunan mallar1 ya da bagka bir saglayic1 tarafindan
iiretilen diger mallar satip satamayacag: sorunu reka-
bet yasaginin konusunu olusturmaktadir. Tek saticilik
sozlesmesinde taraflar arasindaki menfaat durumu,
tek saticinin rekabet yasagina tabi olmasimi gerektirir.

1S6z konusu stzlesmeler, kanunile
diizenlenmediklerinden dolayi, bu sézlesmelerin
taraflariicin, uygulamaiile Yargitay kararlari ve
Rekabet Kurulu (“Kurul”) kararlarinda dagitici,
distribiitér, toptanci, tek satici, bayi gibi bircok farkl
terim kullaniimaktadir. Makalemizde, distribitorlitk
sozlesmesinin taraflari icin; distribiitor/dagitici/alici
ve saglayici; tek saticilik sézlesmesinin taraflari icin
ise tek satici/alici ve saglayici terimlerini kullanmayi
uygun gordik. Yargitay 19. Hukuk Dairesi E.
2001/4568 K. 2002/1473 T. 5.3.2002; Rekabet Kurulu
Karari (“RKK"), No: 04-52/696-178, RKK,

No: 03-23/278-126, RKK, No: 99-47/503-319, RKK,
No: 99-53/575-365.

2 Cemile Demir Gékyayla, Miletlerarasi Ozel
Hukukta Tek Saticilik Sézlesmeleri, Istanbul 2013, s. 17.
3 Metin Topcuoglu, Rekabet Hukuku Acisindan
Acentelik ve Dagitim Séizlesmeleri,

Ankara 2006, s. 49.

4 Meltem Kiiciikayhan Ascioglu, Rekabet Hukuku
ve Dagitim Séizlesmeleri, Ankara 2011, s. 4 vd.

5 Topcuoglu, s. 50.

6 Taraflar arasindaki distribatorlik iliskisinin bir
diger 6zelligi ise, siirekli borg doguran, yani taraflara
sozlesme siiresi icinde ifa ve katlanma yikimliligi
veren sozlesmelerden olmasidir.

7 Topcuoglu, s. 59.

8 Aktif Satis: Baska bir alicinin miinhasir
bdlgesindeki veya miinhasir misteri grubundaki
miinferit misterilere mektup veya ziyaret gibi
dogrudan pazarlama yontemleriyle gerceklestirilen
satislar ile diger bir alicinin bélgesinde satis yeri
veya dagitim deposu kurulmasi gibi faaliyetler “aktif
satis” olarak degerlendirilmektedir, Baska bir aliciya
tahsis edilmis bélgedeki veya milsteri gruplarindaki
misterileri dogrudan hedefleyen reklamlar veya
promosyonlar da diger aktif satis yontemleri
arasinda sayilabilir. Rekabet Kurumu, Rekabet
Terimleri Sozlug, s. 54.
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ment. The products of the supplier shall only and ex-
clusively be sold by the exclusive distributor in the al-
located territory and thus, the supplier will deem that
the exclusive distributor shows the maximum effort
in order to increase the sales of the goods that are pro-
vided by him. In the event that the exclusive distribu-
tor undertakes the sale of the similar products, he shall
not only be engaged in activities to increase the sales of
products subject to the agreement, but also in the other
products which are provided by other producers or sup-
pliers. Additionally, the exclusive distributor shall hold
the obligations to strengthen the market value of the
products and provide pre-sale and post-sale services,
as well. In this condition, the capacity of the exclusive
distributor may not be sufficient to increase the sales of
goods to the optimal level. For this reason, the exclusive
distributor is subject to non-competition rule. However,
the parties may agree on different provisions within an
agreement, as a principle.

-!

Saglayicinin mallari, kendisine tahsis edilen bolgede
sadece ve miinhasiran tek satici tarafindan satilacak ve
saglayici, tek saticimin biitiin giiciinii, kendisi tarafindan
saglanan mallarin siiriimiinii arttirmak i¢in kullanaca-
gina inanacaktir. Sézlesme konusu mallarla ayni nite-
likteki bagka mallarin satiginin da iistlenilmesi ile tek
saticl, sozlesme konusu mallarin yam sira diger tiretici
veya saglayicilara ait mallarin siiriimii icin de faaliyette
bulunacaktir. Ayrica s6zlesme konusu iiriinlerin piyasa-
daki konumunun yiikselmesine katkida bulunulmasi ve
bu iiriinlere iligkin satig 6ncesi ve sonrasi hizmetlerinin
yerine getirilmesi gibi yiikiimliiliikleri de iistlenecektir.
Boyle bir durumda tek saticinin kapasitesi, sézlesme ko-
nusu mallarin stirlimiinii istenilen diizeye ulagtirmasi
icin yeterli olmayabilir. Iste bu nedenle, tek satici kural
olarak rekabet yasagina tabi olacaktir. Ancak taraflar her
zaman icin sézlesme ile farkh bir diizenleme 6ngorebi-
lirler.
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lil. ANALYSIS OF EXCLUSIVE DISTRIBUTION
AGREEMENT FROM THE PERSPECTIVE OF
COMPETITION LAW

A. In General

According to the Law on the Protection of Competi-
tion®® numbered 4054 (“LPC”), fundamental objective
of competition™ rules is to ensure fair and equal condi-
tions for economic activities. Pursuant to the relevant
provision® of LPC, agreements between the enterprises
which aim to prevent, distort or restrict competition in
a particular market place, or the enterprises which are
able to create such impact directly or indirectly are il-
legal and prohibited. According to this article, in order
to be able to carry out economic activities without any
restriction, agreements must not include any clause re-
stricting the commerecial freedom of parties in exchange
of goods and services, and preventing fair business envi-

]

lll. TEK SATICILIK S(");LESMESiNiN_ REKABET
HUKUKU BAKIMINDAN INCELENMESI

A. Genel Olarak

4054 sayil1 Rekabetin Korunmasi1 Hakkinda Kanun’a®®
(“RKHK”) gore, rekabet' kurallarinin ana amaci, eko-
nomik faaliyetlerin yiiriitiilmesi icin adil ve esit kosulla-
rin saglanmasidir. Bu dogrultuda diizenlenen RKHK nin
ilgili maddesi®® geregince, belirli bir mal veya hizmet pi-
yasasinda dogrudan veya dolayli olarak rekabeti engel-
leme, bozma ya da kisitlama amaci tagiyan veya bu etkiyi
doguran yahut dolayli olarak dogurabilecek nitelikte te-
sebbiisler aras1 anlagmalar hukuka aykiri ve yasaktir. Bu
hiikiim geregi, ekonomik faaliyetlerin 6zgiirce yiiriitii-
lebilmesi icin mal ve hizmetlerin aligverisinde s6zlesme
taraflarinin ticari 6zgiirliigiine bir sinirlama getirilme-
mesi ve adil ticaret ortaminin engellenmemesi gerek-
mektedir. Ancak, RKHK’nin muafiyet sistemine iligkin
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ronment. However, in the case of satisfying all the con-
ditions stated under LPC article' relating to exemption
system, inter-enterprise agreements restricting compe-
tition shall not be considered illegal and shall be held ex-
empted from the prohibition of engaging in competition
restricting agreements.

Pursuant to the exemption system, the required condi-
tions are; (1) ensuring new developments and improve-
ments or economic or technical development in the pro-
duction or distribution of goods and providing services;
(i) creating consumer surplus; (ii7) not significantly
eliminating the competition in the relevant market and;
(iv) not limiting competition more than what is com-
pulsory for achieving the goals set out in the subpara-
graphs (i) and (ii). Additionally, Board is authorized to
issue communiqués which ensure block exemptions for
the types of agreements that meet the mentioned con-
ditions.”” Subsequently, the Board has published Block
Exemption Communiqué on Vertical Agreements'®
numbered 2002/2 (“Communiqué”), on grounds that
such vertical agreements, which are made between en-
terprises operating at different levels of the production
or distribution chain with the aim of purchasing, selling
or reselling of certain goods or services, effect economy
in a positive way by increasing the competition. This
Communiqué regulates the conditions for the vertical
agreements to be excluded from the prohibition of mak-
ing agreements that restrict competition. In order to ex-
plain the aspects which will be taken into consideration
in Communiqué’s implementation, Guideline on Verti-
cal Agreements” (“Guideline”) has been published and
herein the exemption system is regulated in detail.

maddesinde’® yer alan sartlarin tamaminin saglanmasi
halinde, tegebbiisler arasi rekabeti sinirlayici anlagma-
lar, hukuka aykiri olarak addedilmeyecek rekabeti sinir-
layic1 anlagsma yapma yasagindan muaf tutulacaktir.

Muafiyet sistemi geregince, saglanmasi gereken sartlar;
() mallarin iiretim veya dagitimai ile hizmetlerin sunul-
masinda yeni gelisme ve iyilesmelerin ya da ekonomik
veya teknik gelismenin saglanmasi; (77) tiiketicinin bun-
dan yarar saglamasi; (i77) ilgili piyasanin 6nemli bir bo-
limiinde rekabetin ortadan kalkmamasi ve (iv) rekabe-
tin, () ve (ii) bentlerindeki amaclarin elde edilmesi i¢in
zorunlu olandan fazla siirlanmamasidir. Ilaveten Ku-
rul, belirtilen sartlar1 saglayan anlagma tiirlerine grup
olarak muafiyet taninmasini saglayan tebligler ¢cikarma
yetkisini haizdir.”” Buna istinaden Kurul, iiretim veya
dagitim zincirinin farkh seviyelerinde faaliyet gosteren
tegebbiisler arasinda belirli mal veya hizmetlerin alim,
satimi veya yeniden satimi amaciyla yapilan sézlesme-
ler olarak tamimlanan dikey anlagmalarin, rekabetin
artmasini saglayarak ekonomiye olumlu etkiler yaptig
gerekeesiyle, 2002/2 sayil1 Dikey Anlagmalara ili§kin
Grup Muafiyeti Tebligimi® (“Teblig”) yayinlamistir.
Bu Teblig, dikey anlagmalarin rekabeti sinirlayici an-
lagma yapma yasagindan muaf tutulmasinin kogullarin
diizenlemektedir. Teblig uygulanirken goz oéniinde bu-
lundurulacak hususlar1 ac¢iklamak amaciyla ise Dikey
Anlagmalara Tligkin Kilavuz (“Kilavuz”) yayinlanmig
olup, muafiyet sistemi detayli olarak diizenlenmistir.

Yukarida aciklandig {izere, tek saticilik s6zlesmesi, ni-
teligi itibariyle tek saticiya belirli bir bolgede satis tekeli
sagladig1 icin 6zelligi geregi taraflarin 6zgiirliiklerine ce-

9 An agent is an individual who acquires a
profession of mediating through agreements
relating a commercial enterprise continuously in a
specific location or territory, or carries out these
activities on behalf of such merchant depending
upon an agreement, without having a legal status
inan entity such as commercial representative,
commercial agent, salesman or employee. In some
aspects, agency shows similarities with the concept
of exclusive distributor. Likewise, the exclusive
distributor, agency is an independent merchant and
the related relation is continuous. However, the
agent does not buy the goods or products subject to
the agreement with the purpose of reselling them.
Agent's role is to mediate. The agent always carries
out activities on behalf of the job holder. On the other

hand, the exclusive distributor acts independently
on his behalf. In terms of competition law, impose of
resale price by the job holder upon his agent shall not
be deemed as violation. Hasan Isgizar, Tek Saticilik
Sozlesmesi, Ankara 1989, p. 39.

10 [sgiizar, p. 39.

11 isgiizar, p. 108.

12 Turkish Civil Code, Art. 23.

13 Official Gazette (OG) dated 13.12.1994 and
numbered 22140.

14 “Competition which ensures the free economic
choices between the entities in goods and services
markets.” Competition Authority, Glossary of
Competition Terms, 164.

15LPC, Art. 4.

16 LPC, Art. 5.

17LPC, Art. 5.

18 Official Gazette dated 14.07.2002 and

numbered 24815.

19 Guideline on Vertical Agreements dated
09.09.20715 http://www.rekabet.gov.tr/File/?path=R
00T%2F1%2FDocuments%2FBa%C5%3Fvuru+Rehb
eri%2Fdikey.pdf (Access: 27.05.2016)

20 Additionally, the conditions of block exemption
from the prohibition of making competition limiting
agreements regarding vertical agreements in motor
vehicle sector are identified thereby publishing

the Block Exemption Communiqué on Vertical
Agreements and Concerted Practices in the Motor
Vehicle Sector numbered 2005/4 in Official Gazette
dated 12.11.2005 and numbered 25991.
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As explained above, since exclusive distribution agree-
ment creates monopoly in a specified territory due to
its nature, it introduces various restrictions to the free-
dom of the parties. For this reason, as there is a constant
conflict between exclusive distribution agreements and
competition law rules which forbids the prevention of
competition, a discussion as to whether or not the pro-
visions in exclusive distribution agreements are valid
against competition law will be brought forward. The
reason for this is that the exclusive distribution agree-
ments fall within the scope of vertical agreements and
in case the criteria stated under Communiqué are met,
such agreements are excluded from the prohibition on
agreements restricting competition.?

Abovementioned Communiqué is amended by the
Communiqué numbered 2007/2% and it is indicated
that the exemption provided under the Communiqué
shall be implemented in the event that the supplier’s
market share in relevant market, in which it provides
the goods or services subject to vertical agreement, does
not exceed 40%.%2 The scope of the Communiqué has
been narrowed down, compared to the previous version,
by determining a market share threshold. Also, the ex-
emption was withdrawn from the agreements contain-
ing non competing clause, which were made before the
market share threshold regulation came into force and
drawn up between the domineering entities (such as
Coca Cola, Efes, Frito-Lay) and the final selling points.
By the implementation of the market share threshold
system, the possibility of domineering entities’ auto-
matically benefitting from the block exemption is de-
creased.

sitli simirlamalar getirmektedir. Bu sebeple, tek saticilik
sozlesmeleri ile rekabetin engellenmesini yasaklayan
rekabet hukuku kurallar1 arasinda siirekli bir uyugmaz-
ik bulunmakta oldugu icin, tek saticilik s6zlesmesinde
yer alan hiikiimlerin rekabet hukuku karsisinda gecerli
olup olmayacaklar1 giindeme gelecektir. Bunun nedeni
ise, tek saticilik s6zlesmelerinin dikey anlagmalar kap-
samina girmesi ve Teblig’de yer alan kosullar: saglama-
lar1 halinde rekabeti sinirlayici anlasma yapma yasagin-
dan muaf tutulmasidir.?

Anilan Teblig, 2007/2 sayili Teblig* ile degisiklige ug-
ramig ve Teblig ile saglanan muafiyetin, saglayicinin
dikey anlagma konusu mal veya hizmetleri sagladig: il-
gili pazardaki pazar payinin %40’1 agmamas1 durumun-
da uygulanacag belirtilmistir.?> Teblig’e eski halinden
farklh olarak, bu sekilde bir pazar pay esigi getirilerek
Teblig’in kapsami daraltilmigtir. Ayrica, pazar pay1 esi-
gi getirilmesinden 6nceki dénemde, hakim durumdaki
bir ¢ok tesebbiisiin (Coca Cola, Efes, Frito-Lay gibi) ni-
hai satis noktalari ile yapmis oldugu ve rekabet etmeme
yiikiimliiliigii iceren s6zlegsmelerden muafiyet geri alin-
migtir. Pazar pay1 esigi sistemine gecilmesi ile birlikte
hakim durumdaki tegebbiislerin grup muafiyetinden
otomatik olarak faydalanma ihtimalleri azalmigtir.

Teblig’de, s6zlesmelerin grup muafiyetinden yararlan-
masl icin gerekli olan sartlar belirtilmemis olup; dikey
anlasmalar1 grup muafiyeti kapsami digina c¢ikaran si-
nirlamalar sayilmaktadir.*® Bagka bir deyisle, eger ilgili
maddede sayilan hususlar dikey anlagsmada yer aliyor
ise, bu anlasma grup muafiyetinden yararlanamaya-
caktir.®* Bu hususlardan ilki, alicinin kendi satis fiyati-

9 Ticari mimessil, ticari vekil, satis memuru

veya isletmenin calisani gibi isletmeye bagli bir
hukuki konuma sahip olmaksizin, bir sézlesmeye
dayanarak, belirli bir yer veya bélge icinde siirekli
olarak ticari bir isletmeyi ilgilendiren sézlesmelerde
aracilik etmeyi veya bunlari o tacir adina yapmay!
meslek edinen kimseye acente denir. Acentelik

bazi noktalarda tek satici ile benzerlik gosterir.
Acentenin de tek satici gibi bagimsiz bir tacir olmasi
ve her iki iliskinin de sireklilik arz etmesi ortak
noktalarini olusturur. Ancak acente stzlesmeye
konu olan mallari veya iriinleri tekrar satmak icin
satin almaz. Acentenin rolil araciliktir. Daima is
sahibinin hesabina faaliyet gosterir. Buna karsilik tek
saticl ise bagimsiz olarak kendi adina ve hesabina
hareket eder. Rekabet hukuku acisindan is sahibinin

acentesine yeniden satis fiyati empoze etmesiihlal
olarak degerlendirilmez. Hasan Isgiizar, Tek Saticilik
Sozlesmesi, Ankara 1989, s.39.

10 [sgiizar, 5.39.

11 Tiirk Medeni Kanunu, m. 23.

12 Isgiizar, s. 108.

13 13.12.1994 tarih ve 22140 sayil Resmi Gazete (RG).

14 “Mal ve hizmet piyasalarindaki tesebbiisler
arasinda 6zgiirce ekonomik kararlar verilebilmesini
saglayan yaris.” Rekabet Kurumu, Rekabet Terimleri
Sozligu, s.164.

15 RKHK, m. 4.

16 RKHK, m. 5.

17 RKHK, m. 5.

18 14.07.2002 tarih ve 24815 sayili RG.

19 09.09.2015 tarihli Dikey Anlasmalara lliskin
Kilavuz http://www.rekabet.gov.tr/File/?path=R00T
%2F1%2FDocuments%2FBa%C5%9Fvuru+Rehberi
%2Fdikey.pdf (Erisim: 27.05.2016)

20 laveten, 12.11.2005 tarih, 25991 sayili Resmi
(Gazete'de ise 2005/4 sayil Motorlu Tasitlar
Sektoriindeki Dikey Anlasmalar Ve Uyumlu Eylemlere
iliskin Grup Muafiyeti Tebligi yayinlanarak, motorlu
tasitlar sektériindeki dikey anlasmalarin, rekabeti
sinirlayict anlasma yapma yasagindan grup olarak
muaf tutulmasinin kosullari belirlenmistir.
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While the required conditions for agreements to take ad-
vantage of the block exemption are not specified under
the Communiqué; the limitations excluding the verti-
cal agreements from the scope of block exemption are
listed.?® In other words, if the aspects specified under the
related provision exist in vertical agreement, such agree-
ment shall not benefit from block exemption.** First
of these aspects is the prevention of buyer’s freedom to
designate its own selling price. According to this, free-
dom of buyer, who is the reseller of such goods subject
to the agreement, to determine the price tariff of goods
cannot be prevented. However, provided that it does not
turn into fixed or minimum selling price as a result of
the pressure or encouragement by any of the parties, it is
possible for the supplier to determine the maximum sell-
ing price or recommend the selling price of goods subject
to the agreement.? Another aspectis, introducing limita-

n1 belirleme serbestisinin engellenmesidir. Buna gore,
sozlesme konusu mallar1 yeniden satacak olan alicinin
bu mallar: satarken uygulayacagi fiyat tarifesi belirleme
serbestisi engellenemez. Ancak taraflardan herhangi
birinin baskis1 veya tegvik etmesi sonucu sabit veya as-
gari satig fiyatina doniismemesi kosuluyla, saglayicinin
sozlesme konusu mallar i¢cin azami satig fiyati belirle-
mesi veya satis fiyatini tavsiye etmesi miimkiindiir.?* Bir
diger husus ise, Teblig'de belirtilen haller disinda, alici-
nin s6zlesme konusu mal veya hizmetleri satacagi bolge
veya miisterilere iligkin kisitlamalar getirilmesidir. Bu
baglamda Teblig’de belirtilen ve muafiyet kapsaminda
olan istisnai hallerden biri de; saglayici ile alici arasin-
daki dikey anlagsmaya istinaden yapilacak aktif satiglar,
saglayicinin kendisine veya bagka bir aliciya tahsis edil-
mis miinhasir bir bolge veya miinhasir miisteri grubu
bakimindan kisitlanabilir. Ancak bu kisitlama alicinin
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tions to the buyer’s territory or customers to whom it will
sell its goods or services, other than the situations stated
under the Communiqué. Within this context, another
exceptional issue specified within the scope of exemp-
tions under the Communiqué is that the active sales to
be made with respect to the vertical agreement between
the supplier and the buyer can be limited in terms of an
exclusive territory or exclusive customer group allocated
to supplier itself or another buyer. However, this limita-
tion should not cover buyer’s customers. Limitation of
passive sales? to be made to such territory or customer
group will be evaluated as an infringement which ex-
cludes the agreement from the block exemption.

B. In Terms of Exclusive Right to Sell

Through the right to sell granted to the exclusive dis-

miisterilerini kapsamamalidir. Bu bélgeye veya miisteri
grubuna yapilacak pasif satiglarin® kisitlanmasi ise soz-
lesmeyi grup muafiyeti digina ¢ikartan bir ihlal olarak
degerlendirilecektir.

B. Miinhasir Satis Hakki Bakimindan

Tek saticiya miinhasir satig hakki taninmasiyla, sdzles-
me konusu mallarin, sézlesmede 6ngoriilen simirlama-
lar cercevesinde satilmasina imkan verilmektedir. Bu
dagitim simirlamalari, mallarin satilacagi bolge ya da
miisterilere iliskin olabilir.

Hangi hallerde tek saticiya tahsis edilmis miinhasir
bir bélgeden veya miisteri grubundan s6z edilebilecegi
Kilavuz’da agiklanmugtir. Tek saticilarin satis yaptig1 bol-
ge veya miisteri grubunun miinhasir olarak degerlendi-
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tributor, the products subject to the agreement can be
sold within the limitations stipulated under the agree-
ment. Such distribution limitations may be relevant to
the territory or the customers that the products will be
provided to.

The Guideline determines the cases in which it is
deemed to be an exclusive territory or a customer group
allocated to the exclusive distributor. In order for a ter-
ritory or a customer group to be evaluated as exclusive,
to which the exclusive distributor carries out the sales
activities, only one distributor or one supplier shall be
carrying out the sales activities for such territory or the
customer group. In other words, in the event that more
than one enterprise is carrying out active sales for a spe-
cific territory or a customer group, then such territory or
the customer group shall not be deemed as exclusive. In
case a supplier reserves its direct right to sell for the ter-
ritory or the costumer group subject to the agreement
or, in the event that more than one distributor has been
arranged for the related territory, then there wouldn’t
be an exclusive territory or a customer group subject to
the prohibition of active sales.?”

In the endorsement of exclusive right, in order to imple-
ment the agreement effectively, the supplier needs to
curb down the competitiveness of other distributors in
the same territory. A provision limiting only the direct
sales being made by the supplier does not provide exclu-
sivity on behalf of the exclusive distributor. Inasmuch
as, the distributors located out of the relevant territory
shall be able to carry out sales activities of the same kind
of products subject to the agreement in that territory.
The reason of this is the exclusive right to sell has effect
only between the parties of the agreement and it cannot
therefore limit other distributors’ sales activities in the
territory subject to the agreement.

In the event the supplier does not make any sale within

rilebilmesii¢in, o bélge veya miisteri grubuna sadece tek
bir saticinin veya saglayicinin satis yapmasi gerekir. Di-
ger bir ifadeyle, belirli bir bolgeye veya miisteri grubuna
aktif olarak satig yapan tesebbilis sayis1 birden fazlaise, o
bolge ve miigteri grubu artik miinhasir degildir. Saglay-
c1, sozlegme bolgesi veya miisteri grubu icin kendisinin
dogrudan satis yapma hakkini sakli tutmugsa ya da ilgili
bolgeye birden ¢ok dagitici yerlestirmigse, aktif satig ya-
sagina konu olabilecek miinhasir bir bélge ya da miisteri
grubu s6z konusu degildir.?”

Miinhasir satig hakkinin efektif olarak uygulanabilmesi
icin, s6zlesmede ilgili bolge veya miisterilere iligkin ola-
rak tek saticiya taninan bu hakkin yaninda, saglayicinin
diger dagiticilarina veya tek saticilarina, ilgili bolge veya
miisterilere iligkin olarak dagitim sinirlamasi getirmesi
gerekmektedir. Sadece saglayicinin dogrudan tek satici-
nin bélgesinde satis yapmasini engelleyen bir s6zlesme
hitkmii, tek satic1 lehine tam bir satig tekeli saglamaz.
Zira, sozlesme bolgesi disindaki dagiticilar tarafindan,
sozlesme bolgesinde, sézlesme konusu mallarla aym
nitelikteki mallarin satig1 yapilabilir. Bunun sebebi ise,
miinhasir satig hakkinin sadece sézlesmenin taraflar
arasinda hiikiim ve sonu¢ dogurmasi ve diger dagiticila-
rin sozlesme bolgesine satis yapmalarini engellememe-
sidir.

Saglayicinin sadece kendisinin, tek saticinin sézlesme
bolgesinde satig yapmamasinin yaninda, kendi dagitim
sistemine dahil olan diger dagiticilarin da s6zlesme bol-
gesinde aktif satis yapmalarim yasaklayarak, aktif satis
kisitlamasi getirmesi halinde, tek satici lehine bolge
korumasi saglanmis olur. Béylelikle, s6z konusu boélge,
miinhasiran tek saticiya ait olur. Ne var ki, bahsedilen
sekilde bir tedbir alinmamasina ragmen, sadece sozles-
mede bolge korumasindan s6z edilmesi, pratik bir yarar
saglamaz. Ancak burada bahsedilen bdlge korumasi,
mutlak bélge korumasi olarak algilanmamalidir. Ciinkii
mutlak bolge korumasi, asagida aciklanacag tizere, tek

210G dated 25.05.2007 and numbered 26532.
22 Communiqué, Art. 2/2.

23 Communiqué, Art. 4.

24 Hiiseyin Karabulut, “Rekabetin Korunmasi

Hakkindaki Kanun Kapsaminda Dagitim Anlasmalarf',

Legal Fikri ve Sinai Haklar Dergisi No: 4, 2005, p. 12.
25 Communiqué, Art. 4/a.
26 Passive Sale: Sales in response to unsolicited

requests from customers in other distributors’
exclusive territories or customer groups, including
delivery of goods or services to such customers;
sales generated by general advertising or promotion
inthe media; sales generated by internet and similar
ways are passive sales. Glossary of Competition
Terms, 155.

27 Demir Gokyayla, p. 90 ff.

28 Communiqué, Art. 4/b-1.

29 Exclusive Supply Obligation: Direct or indirect
obligation of the supplier to sell the goods or
services subject to the agreement only to one buyer
in Turkey for the purposes of using or reselling.
Guideline, p. 47.

30 Communiqué, Art. 2/3.
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the territory of the exclusive distributor and imposes
active sales limitation by prohibiting active sales of the
distributors in its distribution chain within the territory
subject to the agreement, then territorial protection is
ensured for the exclusive distributor. Thus, such terri-
tory is exclusively allocated to the exclusive distributor.
Nevertheless, even though such measure is not taken,
the intended goal cannot be achieved by only regulating
the territorial protection in the agreement. However,
the territorial protection mentioned herein should not
be perceived as an absolute territorial protection. As will
be explained below, the absolute territorial protection
includes the restriction of active sales of other distribu-
tors and/or exclusive distributors within the exclusive
territory of the exclusive distributor as well as the pro-
hibition of passive sales.

Despite the fact that an exception is recognized with
regard to active sales, the restrictions regarding the
customer and territory subject to the agreement are
nevertheless forbidden. As mentioned above, the active
sales can be restricted in accordance with the related
provision® of the Communiqué. According to this, the
restriction of the active sales to be made by the distribu-
tors in the territories allocated to the other distributors
can be accepted valid and a valid territorial protection
can be provided to this extent. Nonetheless, the passive
sales cannot be restricted or forbidden in terms of any
vertical agreement. In this respect, the prohibition and/
or restriction of both the active and passive sales consti-
tute an absolute territorial protection and such matter is
forbidden according to the competition rules.

In case the exclusive distributor is also the exclusive
buyer, the supplier should sell the goods subject to the
agreement only to the exclusive distributor in the terri-
tory subject to the agreement pursuant to the exclusive
supply obligation.?’ In other words, the supplier should
not compete with the exclusive distributor. In accord-

saticinin miinhasir bélgesinde diger tek satic1 veya dagi-
ticilarin yapacag aktif satislarin kisitlanmasinin yanin-
da pasif satiglarin yasaklanmasini da icerir.

Esasen miisteri ve sozlesme bolgesine iligkin sinirla-
malar yasaklanmis olmasina ragmen, bu hususta aktif
satiglar bakimindan bir istisna tammnmugtir. Yukarida
deginildigi tizere, aktif satiglar Teblig’in ilgili hiikmiine®
gore kisitlanabilirler. Buna gore, dagiticilar tarafindan,
diger dagiticilarin bolgelerinde yapilabilecek aktif satig-
larin yasaklanmas: gecerli kabul edilebilecek ve sadece
bu oranda gecerli bir bélge korumasi saglanabilecektir.
Ancak pasif satiglar hicbir dikey anlasma bakimindan ki-
sitlanamaz veya yasaklanamaz. Bu bakimdan hem aktif
hem de pasif satiglarin yasaklanmasi veya kisitlanmasi
mutlak bélgesel korumayi olusturur ve bu husus rekabet
kurallarinca yasaklanmagtir.

Tek saticinin ayni zamanda tek alic1 oldugu hallerde, sag-
layicy; tek aliciya saglama yiikiimliiliigi® ile, s6zlesme
bélgesinde s6zlesme konusu mallar1 sadece tek saticiya
satmali, bagka bir ifadeyle, saglayici tek satici ile rekabet
etmemelidir. Teblig’in bu yiikiimliiliige iliskin maddesi-
ne® gore tek aliciya saglama yiikiimliiliigii iceren dikey
anlasmalarda muafiyet, tek saticinin dikey anlasma ko-
nusu mallar1 ve hizmetleri aldig ilgili pazardaki payinin
%40°’1n1 agmamas! kosuluyla uygulanir. Bu kuralin ya-
ninda, yukarida bahsedilen, dikey anlagmay1 muafiyet
kapsam1 disina ¢ikaran sartlarin da bulunmamasi gere-
kir. Bu sartlarin saglanamamasi halinde, bu sézlesmeler
de grup muafiyetinden yararlanamayacaktir.

IV. SONUC

Kurul, yukarida bahsetmis oldugumuz hususlar baki-
mindan yapacagl incelemelerde, esasen sdzlesmenin
dikey anlagmalar kapsaminda olup olmadigini dikkate
almakta; sdzlesmeye taraflarca verilmis isme veya borc-
lar hukuku anlaminda sézlesmenin nitelenmesinin iize-

2125.05.2007 tarihli ve 26532 sayill Resmi Gazete.
22 Teblig, m. 2/2.

23 Teblig, m. 4.

24 Hiiseyin Karabulut, “Rekabetin Korunmasi
Hakkindaki Kanun Kapsaminda Dagitim AnlasmalarT’,
Legal Fikri ve Sinai Haklar Dergisi Sayi: 4, 2005, s. 12.
25 Teblig, m. 4/a.

26 Pasif Satis: Baska bir alicinin bolgesindeki veya

miisteri grubundaki miisterilerden gelen ve alicinin
aktif cabalari neticesi olmayan talepleri karsilamak,
alict malin teslimatini miisterinin adresine gotiirerek
gerceklestirmek; medya araciligi ile yapilan genel
nitelikli reklamlar veya promosyonlar; internet ve
benzeri yollarla yapilan satislar “pasif satis” anlamina
gelmektedir. Rekabet Terimleri Sozligi, s.155.

27 Demir Gokyayla, s. 90 vd.

28 Teblig, m. 4/b-1.

29 Tek Aliciya Saglama Yiikiimllugt: Saglayicinin,
sozlesme konusu mallari veya hizmetleri, kendi
kullanimi veya yeniden satisi amaciyla Tarkiye
icerisinde, sadece bir aliclya satmasina yénelik
dogrudan veya dolayh bir yukamlaluktir. Kilavuz, s. 47.
30 Teblig, m. 2/3.
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ance with provision of the Communiqué® regarding
such liability, in the vertical agreements containing ex-
clusive supply obligation, exemption applies on condi-
tion that the market share of the buyer in the relevant
market in which it purchases the goods and services
that are the subject of the vertical agreement does not
exceed 40%. In addition to this rule, as explained above,
the conditions excluding the vertical agreements from
the scope of the exemption shall not exist. In case these
conditions are not met, these agreements cannot benefit
from the block exemption.

IV. CONCLUSION

During the evaluation process with respect to the points
stated above, the Board essentially takes into account
whether an agreement falls within the scope of verti-
cal agreements or not; neither does take the name of
the agreement given by the parties into account nor
analyse the qualifications of the agreement within the
framework of law of obligations. However, exclusive
distribution agreements include significant restrictions
with respect to the competition law and such restric-
tions are important in terms of business life. When the
contractual liabilities and rights of the parties are con-
sidered; since the economic freedom of not only the par-
ties to the agreement but also the third parties can be re-
stricted through the exclusive distribution agreement;
by considering the balance of benefit, compliance with
the law is ensured via the exemption method. Taking all
these into account, the Board aims to protect exclusive
distributors, their suppliers, third parties and customers
through the restrictions regulated within the Commu-
niqué. |
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