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of Transferor in the
Transfer of Claim
According to Turkish
Code of Obligations
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ABSTRACT

The concept of transfer of claim is an agree-
ment between the creditor and the relevant
third party, who has taken over the respec-
tive receivables, in relation to assignment of
a claim arising from a significant debtor-cred-
itor relationship. With the transfer of a claim,
the right to collect the relevant receivables
changes hands and passes to the transferee
who becomes entitled to request payment of
the respective debt from the debtor. As stipu-
lated both in the previous Code of Obligations
No. 818 (“PCO”) dated 1926' and the Turkish
Code of Obligations numbered 6098 (“TCQO”)
dated 2011,2 it is not required to get the con-
sent of the debtor or to inform him about the
assignment of any claim. Because of the tri-
lateral structure of the assignment of claim,
economic risks are likely to occur. However,

OZET

Alacak devri, bir borc iliskisinden dogan bel-
li bir alacak hakkinin devrine yonelik olarak,
alacakl ile alacag devralan Uctncu kisi ara-
sinda vyapilan tasarruf islemi niteliginde bir
sozlesmedir. Alacagin devri ile alacak hakki el
degistirir ve borcun 6denmesini isteme hakki
alacagl devralana gecer. Gerek 1926 tarihli ve
818 sayili eski Borclar Kanununda' (“eBK”),
gerekse 2011 tarihli ve 6098 sayili Ttrk Borc-
lar Kanunu'nda (“TBK”)? duizenlendigi tizere,
alacagin devri bakimindan borclunun rizasi-
nin alinmasina veya borcluya bilgi verilmesi-
ne gerek bulunmamaktadir. Alacagin devrinin
Gcld bir yapisinin olmasi, iktisadi anlamda bazi
risklerin meydana gelmesine sebep olmakta-
dir. Kanun koyucu, borgclar hukuku kapsamin-
da koydugu tamamlayici hukumlerle bu riski
paylastirmistir. ligili risk paylasimini, taraflarin
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such risks have been apportioned by the leg-
islator through several complementary regula-
tions within the scope of the law of obligations.
The parties can also regulate the relevant risk
sharing under an agreement. In this respect,
the TCO has expanded the guarantee respon-
sibility of transferor, which had been also cov-
ered by the PCO, in transfer of claim made for
consideration.

KEY WORDS: Transfer of Claim, Guaran-
tee, Liability, Responsibility

I. INTRODUCTION

RANSFER OF CLAIM® ESTABLISHES A TRILATERAL
legal relationship between the transferor of
the claim, transferee and debtor. Transferee
of a claim is the person who takes over the
rights arising from the claim, however, is not
a party of the relevant agreement causing the

debt. Transferor of a claim means the person who trans-

fers his contractual rights to a third party; and debtor re-
fers to the person who has contractual liabilities arising
from the respective agreement.

Transferee of a claim usually has limited information re-
garding the relationship between the transferor and the
debtor. For instance, the claim may be assigned even if
the relevant debt has not arisen yet or will never arise.
Furthermore, it may have arisen in the past but has ex-
pired at the time of the transfer. Likewise, even though
the existence of a debt is definite, the relevant debtor
may have become insolvent.

Turkish legislator has made a regulation in order to pro-
vide the most effective risk dispersion in order to keep
the parties out of extra cost and time. According to Arti-
cle 191 of the TCO, if a claim has passed to someone else
without any action in return (gratuitous) or in accord-
ance with the law; the transferor or the prior creditor
shall not be responsible for the existence of such claim
and the debtor’s ability to pay. However, when the claim
is transferred in return for an action (onerous), the
transferor of such claim guarantees the existence of that
claim along with the debtor’s ability to pay during the
transfer.

kendi aralarinda yapacaklari bir s6zlesmeyle
duizenlemeleri de mimkundur. Bu kapsamda,
TBK, eBK'nin da 6ngordigl ivaz karsiligl yapi-
lan alacak devrinde alacag devredenin garanti
sorumlulugunu genisletmistir.

ANAHTAR KELIMELER: Alacagin Devri,
Garanti, Sorumluluk

1. GiRIS

LACAGIN DEVRI®, ALACAGI DEVREDEN, ALACAGI

devralan ve bor¢lu olmak {izere {i¢ tarafl

hukuki bir iligki olugturur. Alacagi devralan,

alacaktan dogan haklar1 devralan, ancak

bor¢ doguran sbzlesmenin tarafi olmayan

kisidir. Alacag: devreden, s6zlesmeden do-
gan haklarim iiciincii tarafa devreden kisiyi; bor¢lu ise
sozlesmeden kaynaklanan yiikiimliiliikleri olan kisiyi
ifade eder.

Alacag1 devralanin, alacag: devreden Kkisi ile bor¢lu ara-
sindaki iligki hakkinda bilgisi sinirhdir. Ornegin, borcun
aslinda dogmamig veya dogmayacak olmasi yahut gec-
miste dogmakla birlikte devir esnasinda sona ermis ol-
mas1 miimkiindiir. Ayni sekilde borcun varhigi kesin olsa
dahi borclunun 6deme aczinde bulunmasi da ihtimaller
arasindadir.

Kanun koyucu, taraflar1 fazladan masraf ve zamandan
kurtarmak adina, en verimli risk dagilhimini saglamak
amaciyla bir diizenleme 6ngérmiistiir. TBK madde 191’e
gore alacak, bir edim karsiligi olmadan (ivazsiz) veya
kanun geregince bagkasina gecmigse, devreden veya
onceki alacakly, alacagin varligindan ve bor¢lunun éde-
me giiciinden sorumlu degildir. Ancak alacagin bir edim
karsihginda (ivazli)) devredilmesi durumunda alacag:
devreden devir sirasinda alacagin varligini ve borclunun
6deme giiciiniin bulundugunu garanti eder.

Alacag1 devredenin bor¢lunun 6deme aczinden sorum-
lu olmasi, eBK’'da olmayan, TBK ile getirilmis yeni bir
diizenlemedir. Bu caligmada alacagin devri ve garanti
sorumlulugu kavramlari, alacagim ivaz karsiligl ya da
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The liability of the transferor in terms of the relevant
debtor’s ability to pay is a new regulation brought by the
TCO which has not been regulated under the PCO be-
fore. In this article, the regulations under the TCO that
have expanded the liability of the transferor who assigns
its claim in onerous or gratuitous way will be analyzed
and also the scope of that liability of the transferor will
be assessed within the context of risk distribution.

Il. THE GUARANTEE LIABILITY OF THE TRAS-
FEROR IN TRANSFER OF CLAIM

A. Regulations under the TCO for the Liability of
Guarantee

The TCO has not only simplified the provisions set out
in the PCO but also made modernization and modifica-
tions in terms of the guarantee liability of transferor of
claim. In accordance with Article 191 of the TCO titled
“Guarantee”,

ivazsiz olarak devreden tarafin sorumlulugunu genis-
leten TBK diizenlemesi cercevesinde incelenerek, so-
rumlulugun kapsami, risk dagilimi meselesi baglaminda
degerlendirilecektir.

Il. ALACAGIN DEVRINDE DEVREDENIN GARANTI
SORUMLULUGU

A. Garanti Sorumlulugunun TBK Hiikiimlerince
Diizenlenis Sekli

TBK ile eBK'da yer alan hiikiimler sadelestirilmekle
kalinmamusg, ayn1 zamanda alacag1 devredenin garanti
sorumlulugunun kapsaminda da yenilestirme ve de-
gisiklikler yapilmigtir. TBK'nin “Garanti” baghkh 191.
maddesi uyarinca,
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“If a claim has been transferred in return for an ac-
tion; transferor of such claim guarantees the exist-
ence of that claim along with the debtor’s ability to
pay during the transfer. If a claim has passed to some-
one else without any action in return or in accordance
with the law; the transferor or the prior creditor is re-
sponsible neither for the existence of such claim nor
the debtor’s ability to pay.”

In this context, the TCO has made a dual separation,
which considers if the transfer is gratuitous or onerous,
regarding the guarantee liability of transferor. When
legal outcomes of this dual separation is evaluated, it is
seen that, unless otherwise agreed, in terms of transfers
practiced gratuitous - as in the PCO - there is not any li-
ability for guarantee; on the other hand, as for the trans-
fers practiced onerous, the ability of the debtor to pay is
guaranteed along with the existence of claim which is
independent from the fact that whether the transferor
has any fault or not. In terms of onerous transfers, while

“Alacak, bir edim karsiliginda devredilmigse devre-
den, devir sirasinda alacagin varligini ve bor¢lunun
ddeme giictine sahip oldugunu garanti etmis olur.
Alacak bir edim karsiligt olmaksizin devredilmis ya
da kanun geregince bagkasina gecmigse, devreden
veya énceki alacakli, alacagin varligindan ve borglu-
nun 6deme giiciinden sorumlu degildir.”

Bu kapsamda TBK, devrin ivazli veya ivazsiz olmasina
gore ikili bir ayrima gitmistir. Bu ikili ayrimin ortaya
cikardig1 hukuki sonuclar degerlendirildiginde ivazsiz
yapilan devirler bakimindan -eBK’da oldugu gibi- aksi
kararlagtirilmadike¢a herhangi bir garanti yiikiimliiliigi
olmadigy; ivazli yapilan devirler bakimindan ise, devre-
denin kusurlu olup olmadigindan bagimsiz alacagin var-
Iig1 ile birlikte, bor¢clunun 6deme giiciiniin garanti edil-
digi goriilmektedir. ivazhi yapilan devirler bakimindan,
eBK kapsaminda yalnizca bor¢lunun édeme giiciiniin
taahhiit edildigi haller icin alacagimi devredenin bir ga-
ranti yiikiimliiliigii oldugu belirtilirken, TBK’da garanti
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it was stated under the PCO that the transferor will have
a guarantee liability only for the circumstances in which
the debtor’s payment ability is undertaken by the trans-
feror; such a commitment is not required for the guar-
antee of the transferor under the TCO. It should also be
noted that there is no separation regulated either under
the PCO or the TCO for the circumstances in which a
claim is passed to someone else in accordance with the
provisions of the law, and it is regulated that the trans-
feror will not be liable for the existence of claim or debt-
or’s ability to pay, regardless of the fact that whether the
transfer is onerous or gratuitous.

Itis possible to classify the concept of “transfer of claim”
as transfer instead of discharge; transfer for discharge;
transfer with assurance-purpose and transfer for the
purpose of collecting the relevant debt. The concept of
“transfer of claim for discharge” is regulated in Article
192 of the TCO (corresponding to Article 170 of the PCO).
Transfer of claim to be carried out for discharge, within
the scope of aforementioned article, means that the
claim is assigned for the purpose of discharge of another
obligation or for the sake of discharge. In the transfer of
claim “instead of discharge”, the relevant debt is deemed
as fulfilled by the assignment. However, in the transfer
of claim “for discharge”, the relevant amount that the
transferee has already obtained or would have obtained
from the debtor if the transferee had exercised due dili-
gence, will be deducted from the debt of the transferor.
The purpose of the mentioned provision is to make sure
that the transferee (who has taken over the relevant
claim “for discharge”) puts in effort to receive the claim.

Within the scope of Article 193 of the TCO, transferee
will be able to request from the transferor who bears the
guarantee liability,

1. repayment of the performed counter discharge in-
cluding its interest,

ii. the expenses occurred due to the transfer of claim,

iii. the expenses made by the transferee in order to ob-
tain the relevant claim and the expenses occurred as
a result of unavailing attempts which the transferee
made to receive the claim from the debtor and

iv. other damages suffered by the transferee unless the
transferor proves his faultlessness.

yiikiimliiliigii icin s6z konusu nitelikte bir taahhiit aran-
mamuigtir. Bununla birlikte, alacagin kanun hiikiimleri
geregi bir bagka sahsa gectigi durumlar icin eBK ya da
TBK icerisinde herhangi bir ayrim yapilmamus, devrin
ivazli ya da ivazsiz olduguna bakilmaksizin devredenin
alacagin varligindan ve bor¢lunun 6deme giiciinden so-
rumlu olmayacag diizenlenmistir.

Alacagin devri kavraminy, ifa yerine; ifaya yonelik; temi-
nat amaciyla ve tahsil amaciyla olmak {izere siiflandir-
mak miimkiindiir. “Ifaya yonelik alacagin devri” kavra-
m1, TBK madde 192°de (eBK’nin 170. maddesine karsilik
gelen) diizenlenmigtir. S6z konusu madde kapsaminda
ifaya yonelik olarak yapilan alacak devri, alacagin bir
bagka borcun ifas1 amaciyla veya ifas1 ugruna temlik
edilmesi anlamim tagimaktadir. Alacagin “ifa yerine”
devrinde, devir ile birlikte bor¢ sona ererken, “ifa ugru-
na” devirde aksine bir anlagma yoksa alacagl devralanin
borcludan elde ettigi veya gerekli 6zeni gosterseydi elde
edecegi miktar, alacag1 devredenin borcuna mahsup edi-
lir. S6z konusu hiikmiin amaci, ifa ugruna alacagi devra-
lan tarafin alacagin tahsili icin bir caba sarf etmesidir.

TBK madde 193 kapsaminda, devralan garanti ile yii-
kiimlii olan devredenden,

L. ifa ettigi karst edimin faizi ile birlikte geri verilme-
sini,

ii. devrin sebep oldugu giderleri,

iii. bor¢luya karst devraldigt alacagn elde etmek icin
yaptigi ve sonugsuz girisimlerin yol actign giderleri ve

iv. devreden kusursuzlugunu ispat etmedikce ugradi-
gudiger zararlarini

talep edebilecektir.

Ilk ii¢ bentte yer alan diizenlemeler eBK’da da mevcut-
ken, son bent TBK ile getirilmistir. Diger bir ifadeyle
TBK, eBK’daki diizenlemeye ek olarak, alacagini devre-
denin kusursuzlugunu ispat edememesi halinde alacag:
devralanin ilk ii¢ bentte sayilan zararlarin disindaki ug-
radig1 diger zararlari talep edebilme hakkini icermekte-
dir. Ayrica deginmek gerekir ki, ki bu hakkin kanunda
acikca diizenlenmese de yeni kanun yiiriirlii§e girme-
den 6nce var oldugu da savunulmakta ancak kusuru is-
pat yiikii devralana yiiklenmekteydi.*
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While the regulations mentioned in the first three ar-
ticles were also regulated under the PCO, the last one
has been newly brought by the TCO. In other words, in
addition to the relevant provisions under the PCO, the
TCO also includes the right to demand other damages
incurred by transferee apart from the damages men-
tioned in the first three articles, in case the transferor of
claim cannot prove his faultlessness. Also, it should be
mentioned that even though this right was not regulated
explicitly in the law, it is argued that such right of trans-
feree was applicable even before the new law has en-
tered into force; however, the burden of proof in terms
of the transferor’s fault was on the transferee.*

B. The Relationship between the Guarantee Li-
ability in Transfer of Claim and the Fault Liability
and Non-Compulsory Nature of the Guarantee
Liability Provisions

According to the concept of “fault liability”, in order
for the debtor to be held responsible from damages, the
debtor’s fault should be ascertained. Within the context
of the TCO, the fault of a person is determined as the
main principle for fault based liability.® Furthermore,
it has been regulated in the law that one can be held re-
sponsible in terms of certain legal transactions, even if
there is no fault ascertained for that person.

In accordance with the TCO, as for the transfer of claim,
provisions related to the guarantee liability has not been
based on “fault”, on the contrary, it is based on “absolute
liability” principle.® The legislator has held the transfer-
or of claim liable to the transferee, even in cases where
the claim does not exist or the transferee does not know
or is not required to know that the debtor is not able to
pay the relevant debt.” In transfer of claim, in addition to
the fact that the guarantee principle is in favor of trans-
feree according to the fault liability principle, it is pos-

B. Alacagin Devri isleminde Garanti Sorumlulu-
gu ile Kusur ilkesinin iliskisi ve Garanti Yiikiim-
liiliigiine iliskin Hiikiimlerin Emredici Nitelikte
Olmayisi

Kusur sorumlulugu kavrami uyarinca, bor¢lunun za-
rarlardan sorumlu tutulabilmesi i¢in kusurunun tespit
edilmis olmasi gerekmektedir. TBK kapsaminda kiginin
kusuru, sorumlulugun temel prensibi olarak belirlen-
migtir.” Baz1 6zel hukuki islemlerde borclunun hicbir
kusurunun saptanamadigi durumlarda dahi sorumlu
tutulabilecegi diizenlenmistir.

TBK uyarinca alacagin devrinde ise, garanti sorumlu-
luguna iligkin diizenlemeler “kusur” temeline dayandi-
rilmamisg olup, “kusursuz sorumluluk” prensibi s6z ko-
nusudur.® Kanun koyucu, alacagini devredeni, alacagin
mevcut olmadigl veya bor¢clunun 6deme giiciiniin ye-
terli olmadigini bilmedigi ve bilmesinin de gerekmedigi
durumlarda dahi devralana kars1 sorumlu tutmusgtur.”
Alacagin devrinde, kusur ilkesine gore garanti ilkesinin
devralanin lehine olmasinin yam sira, TBK madde 191
emredici nitelikte olmadigindan, taraflarin devir s6z-
lesmesini garanti ylikiimliiliigiinii ortadan kaldiracak
sekilde de diizenlemeleri miimkiindiir.?

Kanun koyucu tarafindan 6zel bir diizenleme yapilarak
TBK madde 191 ve devamindaki hiikiimler diizenlen-
diginden, alacagin devrinde ayiba kars1 ve zapta karsi
tekeffiil hitkiimlerinin uygulama alani yoktur. Her ne
kadar “satim s6zlesmeleri” kapsaminda ayiba kars1 ve
zapta karg1 tekeffiil hitkiimleri saticinin borg¢lar: kapsa-
minda diizenleme alami bulmugsa da, garanti sorumlu-
lugu kapsamindaki hiikiimler hususidir ve evvelce uygu-
lanmasi gerekir.

1Official Gazette (0G) dated 29.04.1926 and
numbered 359.

2 0G dated 04.02.2011 and numbered 27836.

3 It has been regulated between Articles
18310194 of the TCO.

4 Baki llkay Engin, Alacagi Devredenin Garanti
Sorumlulugu, Ankara 2002, p. 152.

5 M. Kemal 0guzman, M. Turgut Oz, Borclar
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Arastirmalar ve Calismalar Dergisi, 2011, p. 71.
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sible to draw up the agreement for transfer of claim in
such a way as to eliminate the responsibility for guaran-
tee, as Article 191 of the TCO is not compulsory.®

Since Article 191 and the following articles of the TCO
have been specifically regulated by the legislator, the
guarantee provisions will not be applicable for the
transfer of claim. Even though the guarantee provisions
regulated under the law will be applicable for seller’s ob-
ligations under “sale contracts”, provisions within the
scope of guarantee liability are particular and should be
primarily enforced.

C. Concepts and Separation of Onerous and
Gratuitous Transfers in terms of the Guarantee
Liability in the Transfer of Claim

In accordance with the TCO, obligatory and dispositive
transactions can be drawn up as onerous or gratuitous.’
However, it should be noted that dispositive transac-
tions, which are regulated for discharge of an obligation
caused by a legal transaction, cannot be classified as on-
erous or gratuitous. If the opposite party is granted with
a claim by incurring an obligation with the transfer of
claim, the qualification of the relevant obligatory trans-
action will determine the legal nature of the relevant
transaction.”® If the claim has been transferred in return
for an action, then the relevant assignment of claim will
be onerous; however, if an unreciprocated transfer has
been made, then such assignment will be gratuitous. As
mentioned before, this dual separation has been regu-
lated in Article 191 of the TCO and the guarantee liabil-
ity of the transferor has different limitations for onerous
and gratuitous assignments.

In any case, the scope of the guarantee liability of the
transferor in an onerous transfer will be larger than a
gratuitous transfer. However, it is not possible to say

C. Alac_agm Dt_avrinde Garanti Sorumlulugu Aci-
sindan lvazh - lvazsiz Devir Kavramlari ve Ayrimi

TBK uyarinca bor¢landiric: islemler ve tasarruf iglem-
leri, ivaz karsilig1 yapilabilecegi gibi ivazsiz (karsiliksiz)
da yapilabilir.® Ancak tasarruf iglemlerinin ivazh ya da
ivazsiz olabilecegine deginilse de, bir hukuki islemden
kaynaklanan borcun ifasi i¢in yapilan tasarruf islemle-
rinin ivazli ya da ivazsiz oldugundan bahsetmek yerinde
olmayacaktir. Alacagin devri kurumu ile borg altina giri-
lerek kars tarafa alacak hakki saglanmasi1 durumunda,
yapilan bu kazandirmanin ivazl olup olmadig1 bor¢lan-
diric1 islemin niteliginden anlagilir.’® Alacak bir edim
karsihiginda devredilmigse ivazli, eger karsiliksiz bir de-
vir s0z konusu ise de ivazsizdir. Daha 6nce de degindigi-
miz gibi, bu ikili ayrim TBK madde 191°de yapilmis olup,
alacagini devredenin garanti sorumlulugu ivazli-ivazsiz
devirler icin farkh simirlar 6ngoriilerek diizenlenmistir.

Ivaz karsihig1 devirlerde, ivazsiz devirlere gore garanti
sorumlulugunun kapsami her haliikarda daha genistir.
Ancak, ivazsiz devirlerde hicbir sorumluluk 6ngortile-
meyecegini sdylemek yerinde olmayacaktir. Nitekim ta-
raflar, devir ivazsiz olmasina ragmen alacaklinin devre-
dilen alacagin varligindan sorumlu olabilecegi hususunu
kararlagtirabilirler.” TBK madde 197’in ilk fikrasindan
da acikea anlagilabilecegi tizere, ivazli devirlerde alaca-
gin1 devreden kisinin garanti sorumluluguna iligkin ola-
rak, “alacagin varligini” ve kars tarafin “ddeme giiciinii”
garanti etmesi s6z konusudur. Ancak TBK madde 191/2
uyarinca ivazsiz devirlerde bu iki durumdan devreden
sorumlu tutulmamig olup, “kanun geregince” ifadesin-
den de anlagildig iizere, kanundan dogan devirlerde de
devredenin garanti sorumlulugu olmayacaktir.!

Soz edilen diizenlemenin yani sira, bazi 6zel durumlarda
ivazli-ivazsiz devir ayriminin yapilamamasi s6z konusu-
dur. Alacagin devri bir mahkeme kararinin veya bir ka-
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download/5000006325/5000006778 (Erisim:
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that no liability can be regulated in gratuitous transfers.
Hence, even though the transfer is gratuitous, parties
can agree on the fact that creditor can be liable for ex-
istence of the claim." Considering the responsibility of
the transferor of claim for guarantee in onerous trans-
fers, it is possible to guarantee the “existence of claim”
and “ability of payment” of the opposite part, as it can
be clearly seen in the first paragraph of Article 191 of the
TCO. However, the transferor is not held responsible for
these two situations in gratuitous transfers, and as seen
in the statement of “in accordance with law”, the trans-
feror will not have a guarantee liability in the transfers
arising from the law, according to Article 191/2 of the
TCO.2

In addition to the mentioned regulation, in some spe-
cial cases the differentiation between onerous and gra-
tuitous transactions may not be possible. The transfer of
claim can also be carried out as a result of a court deci-
sion or enforcement of a provision of law. In Article 185
of the TCO titled “Legal or Judicial Transfer and its Ef-
Ject”, itis stated:

“Ifthe transfer of claim has been performed in accord-
ance with the law or a court decision, this transfer can
be brought forward against third parties without the
necessity of any particular form and consent of the
prior creditor.”

Pursuant to the above-mentioned provision, in transfer
of a claim, which will be performed in accordance with
the law, the debtor will not hold responsible for guar-
antee either.”® This is clearly inferred from Article 191/2
of the TCO. Another exception regulated in Article 185
of the TCO is related to judicial decisions. If there is a
transfer of claim to be performed as a result of a judicial
decision, as in the transition in accordance with the law,
it will be transferred to a third party without any neces-
sity of will for transfer. In addition to that, as there is
no regulation to the contrary in the law and the major-
ity of academics embrace this opinion,™* the transferor
will not have any guarantee liability. However, if there is
a promise to onerous transfer, in terms of the damages
that may occur when such promise is not fulfilled, even
though the transfer is performed by a court decision, as
long as obligation of transfer is caused by an onerous
transaction, the guarantee liability will be in question.’®

nun hitkmiiniin icra edilmesi sonucu da gerceklegebil-
mektedir. TBK’'min “Yasal veya Yargisal Devir ve Etkisi”
baghikl1185. maddesinde;

“Alacagin devri kanun veya mahkeme karart gere-
gince gerceklesmisse, bu devir ozel bir sekle ve 6nceki
alacaklinin rizasint agiklamasina gerek olmaksizin,
lictincti kigilere karst ileri stirtilebilir”

ifadeleri yer almaktadir.

S6z konusu hiikiim uyarinca, kanun geregi gercekle-
sen alacagin devrinde, bor¢lunun garanti sorumlulugu
da olmayacaktir.”® Bu durum TBK madde 191/2’den de
acikca anlagilmaktadir. TBK madde 185’te deginilen bir
digeristisnaise, yargi kararlarinailigkindir. Eger bir yar-
g1 karar1 sonucunda gerceklesen alacak devri s6z konu-
su ise; kanun geregi intikalde oldugu gibi, devir iradesi
aranmadan {liciincii kisiye intikali s6z konusu olur. Ayni
zamanda, kanunda aksine herhangi bir diizenleme ol-
madigindan ve doktrindeki baskin gériis bu yénde oldu-
gundan, devredenin herhangi bir garanti sorumlulugu
olmayacaktir. Ancak ivazl devir vaadinde bulunulmasi
s6z konusu oldugunda, bu vaadin yerine getirilmemesi
durumunda olugabilecek zararlar kapsaminda, devir
mahkeme karariyla gerceklegse bile, devir borcu ivazh
bir islemden kaynaklandigi siirece, garanti sorumlulugu
sz konusu olacaktir.’®

D. ivazh Devirlerde Devredenin Alacagin Varli-
gindan ve Borclunun Odeme Giiciinden Sorum-
lulugu

1. ivazh Devirlerde Devredenin Alacagin Varh-
gindan Sorumlu Olmasi

TBK madde 191 genis yorumlandiginda, ivazh devirler-
de alacagin varhiginin garanti edilmesi kapsaminda iki
farkl kavram ortaya cikmaktadir. Bu ifadeden anlagil-
masi gereken, devrin gerceklestigi sirada alacagin dev-
redenin malvarliginda bulunmasi ve alacagin bor¢ludan
tahsil edilmesini zorlagtiracak etkenlerdir.'® Ayrica, ala-
cagin devredilmesiyle alacaga bagh olan yan haklar da
ek bir islem yapilmaksizin devralana gecebilecek. Fakat,
s6z konusu yan haklar kapsaminda garanti sorumlulu-
gundan bahsedilebilmek i¢in bu haklarin da ek olarak
taahhiit edilmis olmasi gerekecektir.” Oncelikle alacak,
devrin gerceklestigi sirada devredenin malvarliginda
tamamen veya kismen bulunmak zorundadir. Aksi du-
rumda, devreden nezdinde alacagin var olmamasi sebe-
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D. The Transferor's Liability of Existence of
Claim and the Debtor’s Payment Ability in Oner-
ous Transfers

1. The Transferor’s Liability of Existence of Claim
in Onerous Transfers

When Article 191 of the TCO is interpreted largely, two
concepts arise within the scope of guaranteeing the ex-
istence of claim in onerous transfers. By this point, the
claim’s being in the asset of the transferor during the
transfer and the factors which make it difficult to collect
the claim from the debtor should be understood.”® Be-
sides, with the transfer of a claim, secondary rights relat-
ed to the claim also pass to the transferee without making
any other transaction. On the other hand, the guarantee
liability in terms of the secondary rights may only occur
if those rights are also guaranteed."” First of all, the claim
should fully or partially exist in the assets of the transfer-
or during the transfer. Otherwise, the transferor will be

biyle sorumluluk dogacaktir. Devredenin bu kapsamda
sorumlu olacag1 bagka bir durum ise, alacagin gercekte
var olmamasi olabilir. S6zlesme konusunun en bagin-
dan imkansiz olmasi halinde, aslinda mevcut olmayan
bir alacak devre konu edilmistir;'® nitekim, alacak hic
dogmamis ve devre konu olmamis olabilir. Kanun ko-
yucu alacagin devrinde kusursuz sorumluluk 6ngérmiis
oldugundan, hukuki islemin en baginda sézlesme ko-
nusunun imkansiz sayilmasi sebebiyle, s6zlesmenin de
hiikiimsiiz/gecersiz olacagini diizenleyen TBK'min 27.
maddesi yerine 191. maddesi uygulama alani bulacak ve
bu kapsamda alacagin varligina iliskin garanti sorumlu-
lugu gecerli olmaya devam edecektir.”

TBK madde 191°'de ivazlh devirler kapsaminda 6ngoriil-
miis olan alacagin varlifina dair garanti sorumlulugu
ancak s6z konusu alacagin mevcudiyeti ile iligkilendiri-
lebilir. Bagka bir deyisle, alacak devri s6zlesmesine dair
olugabilecek gecersizlik durumlar garanti sorumlulugu
kapsaminda degildir. Alacak devri s6zlesmesi alacagin
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liable for non-existence of the relevant claim in the trans-
feror’s assets. Another situation that the transferor will be
liable within this scope may be the fact that the relevant
claim does not exist at all. If the subject of a contractis im-
possible from the beginning, it means that a claim which
actually does not exist at all is subjected to a transfer;"® as
amatter of fact, such claim may have never been occurred
and subjected to the transfer. Nevertheless, since the leg-
islator has adopted the concept of absolute liability in the
transfer of claim, Article 27 of the TCO will not be appli-
cable which regulates that the contract shall be deemed
void/invalid since the subject of the relevant contract is
impossible from the beginning and instead, Article 191 of
the TCO will be applicable in which case, the transferor’s
guarantee liability will remain valid."”

Guarantee responsibility related to the existence of claim
regulated within onerous transfers under Article 191 of
the TCO can be associated only with the existence of the
relevant claim. In other words, invalidity situations that
may occur in relation to the agreement for transfer of
claim are not included within the guarantee liability. If an
agreement for the transfer of a claim has been considered
invalid by any other reason other than the fact that the
relevant claim does not actually exist; then it is not pos-
sible to mention a liability for guarantee.* In addition, if
the respective claim has been transferred despite any ob-
stacle that prevents such transfer, the guarantee liability
cannot be applicable in this case as well.* Namely, if there
is a claim which cannot be transferred or a legal obsta-
cle to transfer the claim exists, considering the fact that
the transferee has no benefit that is worth preventing
in this regard, it is possible to deduce that the transferor
does not have any guarantee liability.>* On the contrary,
if a claim has been transferred despite an obstacle aris-
ing from the contract executed between the debtor and
the creditor, and the debtor does not perform its obliga-
tions to the transferee by setting forth the obstacle as the
reason; it will be possible to say that the transferor has a
guarantee liability.*

mevcut olmamasi disinda herhangi bir sebepten gecer-
siz sayllmis ise, bu durumda garanti sorumlulugundan
bahsetmek miimkiin olmayacaktir.?® Bunlara ek olarak,
herhangi bir devir engeline ragmen alacak devredilmis
olursa, devredenin garanti sorumlulugundan soéz edi-
lemeyecektir.* $oyle ki, eger devredilmesi miimkiin
olmayan bir alacaktan soz ediliyorsa veya alacagin dev-
redilmesinin 6niinde kanunen bir engel varsa; devralan
tarafin bu durumda korunmaya deger bir menfaatinin
olmadig1 goz oniinde bulundurularak; devredenin ga-
ranti sorumlulugu altinda bulunmadig1 sonucuna vari-
labilir.>* Buna karsin, borg¢lu ile alacakli arasinda akde-
dilen stzlesmeden dogan bir devir engeli bulunan bir
alacak hakkinin devredilmesi s6z konusu ise, borg¢lu ta-
rafindan s6z konusu sézlesme neden gosterilerek devra-
lana ifada bulunulmamasi durumunda, devredenin ga-
ranti sorumlulugundan bahsetmek miimkiin olacaktir.?®

Vadeye baglanmis alacaklar s6z konusu oldugunda, de-
vir tarihinde var olan alacak, muacceliyet kazanmis sa-
yilmayacak, vade oldugu siirece alacagin mevcudiyeti
sz konusu olacaktir.** Bu durumda 6nem arz eden hu-
sus, devir anminin garanti sorumlulugunun baglayacag:
an olmasidir.*® Alacak sarta baglanmis olabilir. Sartin
varligindan haberdar olmayan yeni bir alacaklh s6z ko-
nusu ise, s6z konusu sartin devir tarihinde gerceklesip
gerceklesmeyecegine bagh olarak, alacagin mevcut ol-
madig ileri siiriilebilecektir.

Baz1 durumlarda alacak mevcut oldugu halde, devrala-
nin alacaga sahip olabilmesi i¢in, devredenin bazi yii-
kiimliiliikleri yerine getirmesi gerekebilir. Bu sebeple
devredenin s6z konusu ylikiimliiliikleri yerine getir-
memesi durumunda sorumlulugu dogacaktir. Alacagin
devredilebilmesi i¢in gereken islemler bu kapsamda sa-
yilabilir.2¢

14 Gumiissoy, p. 83.
15 Engin, p. 102.

16 Gumiissoy, p. 79.
17 Yener, p. 72

18 Gumiissoy, p. 86.
19 Gumdssoy, p. 86.
20 Gumassoy, p. 88.

11 Duygu Diren, “Alacagin Temlikinin Hiikiim ve
Sonuglari’, Unpublished Master’s Thesis Cankaya
University, Ankara 2011, p.85 http://earsiv.cankaya.
edu.tr:8080/xmlui/handle/123456789/118?show=full
(Access: 27.05.2016).

12 Gumussoy, p. 80-81.

13 Gumissoy, p. 82.

21 Gumussoy, p. 91.
22 Engin, p. 111.

23 Engin, p. 111.

24 Yener, p. 72.

25 Gumassoy, p. 88.
26 Gumuissoy, p. 85.
27 Yener, p. 73.
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When the matter is a claim with a certain due date, the
relevant claim will not be due and payable on the trans-
fer date; however, such claim will exist as long as the
due date continues to exist.?* In this case, the important
point is that the time in which the guarantee liability
will start is the time of transfer.”® In some cases a cer-
tain condition may be stipulated for a claim. In the event
of contingent claims, if there is a new creditor who is
not aware of the conditions; depending on the fact that
whether the aforementioned condition will be realized
on the transfer date or not, it can be argued that such
claim does not exist.

In certain cases even though the claim exists, the trans-
feror may be required to fulfill certain obligations, so
that the transferee obtains the claim. For this reason,
the transferor will be liable if he does not fulfill such
obligations. The transactions which are required to be
performed for the assignment of the claim can be con-
sidered within the scope of such obligations.?

2. The Transferor’s Liability of the Debtor’s Abil-
ity to Pay in Onerous Transfers

Legislator has held the transferor responsible for the
ability of debtor to pay, unless otherwise agreed, and
stipulated a larger liability compared to the regulation
in the PCO by bringing an additional regulation with the
TCO. The important point which should be considered
in terms of the transferor’s liability for the debtor’s pay-
ment ability is the date on which the respective claim
has been transferred or the date on which it has become
due and payable. The reason why these dates are impor-
tant is because it will not be possible to make reference
to the guarantee liability of the transferor if the debtor
has ability to pay his debt until the transfer date or the
due date and if it is concluded that the creditor will be
able to receive the debt by pursuing the debtor in due
course.” Although it is controversial in the law to deter-
mine for which moment of the debtor’s ability to pay the

2. ivazh Devirlerde Devredenin Borglunun Ode-
me Giiciinden Sorumlu Olmasi

Kanun koyucu TBK ile bir ek diizenleme getirerek, aksi
kararlastirilmadikca, devredeni borclunun 6deme gii-
clinden de sorumlu tutmusg ve eBK’daki diizenlemeye ki-
yasladaha genigbir sorumluluk 6ngérmiistiir. Borclunun
O0deme giicli kapsamindaki sorumlulukta dikkat edilmesi
gereken husus, alacagin devredildigi veya muaccel oldu-
gu tarihtir. Bu tarihlerin 6nemli olmasinin sebebi, eger
devir tarihine veya muacceliyet tarihine kadar bor¢lu ifa
giiciinii haiz ise ve alacaklinin bor¢luyu zamaninda takip
etmesi ile alacag1 elde edecegi sonucuna variliyorsa, ar-
tik devredenin garanti sorumlulugundan bahsetmenin
miimkiin olmayacak olmasidir.?” Alacagim1 devredenin,
bor¢lunun hangi andaki 6deme giiciinden sorumlu oldu-
gu konusu Kanunda tartigmali olmakla birlikte; ivazli de-
virde bulunan, alacag1 devrettigi sirada bor¢lunun 6de-
me giiciine sahip oldugunu ispatlayarak sorumluluktan
kacamayacaktir. Bu kapsamda yeni alacakli, zamanagimi
def’ine maruz kalincaya kadar bor¢lunun 6deme giiciin-
den sorumlu olmaya devam edecektir. 2

Bor¢lunun aciz halini ispatla yiikiimlii olan taraf, alacag:
devralan taraftir ve devralanin aciz halini her tiirlii delil-
le ispat etmesi miimkiindiir. Buna ek olarak, bor¢lu her-
hangi bir hile ile 6deme giiciine sahip oldugu diisiincesi-
ni uyandirarak s6zlesme kurulmasina sebebiyet verirse,
devralanin s6zlesmeyi iptal hakki bulunmaktadir.*

Borc¢lunun 6deme giiciine sahip olup olmamasi aslinda
alacaga iliskin bir 6zellik degildir. Burada bor¢lu, de-
vir isleminin taraflar1 disinda bir {iciincii kisidir. Bagta
6deme giiciine sahip olan bor¢lu devredenin bilgisi ol-
madan sonraki giinlerde 6deme giiciinden yoksun ka-
labilir. Bu nedenle, bor¢lunun édeme giicii devredenin
kontrol edebilecegi bir olgu degildir.>®* Menfaat dengesi
bakimindan ideal ¢dziim, devredenin (ayrica taahhiitte
bulunmasi durumu haricinde) bor¢lunun édeme giicii
kapsaminda bir sorumlulugunun kabul edilmemesidir.

17 Yener, s. 72.
18 Gumussoy, s. 86.
19 Giimiissoy, s. 86.

11 Duygu Diren, “Alacagin Temlikinin Hiikiim ve
Sonuglari’, Cankaya Universitesi, Ankara 2011, 85.
12 Giimiissoy, s. 80-81.

13 Gumuissoy, s. 82.
14 Giimiissoy, s. 83.
15 Engin, s. 102

16 Giimiissoy, s. 79.

20 Gumiissoy, s. 88.

21 Giimissoy, s. 91.
22 Engin, s. 111.
23 Engin, s. 111.

24 Yener, s.72.
25 Gumissoy, s. 88.
26 Gimiissoy, s. 85.
27 Yener, s. 73.
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transferor will be liable; in terms of onerous transfers,
the transferor is not allowed to evade responsibility by
proving that the debtor had ability to make the relevant
payment at the time of the transfer of claim. In this con-
text, the new creditor will continue to be responsible for
the debtor’s payment ability until being exposed to the
plea of lapse of time.?®

The party who is obliged to prove the debtor’s insolven-
cy is the transferee, and he can prove it with any kind of
evidence. In addition, if the debtor causes execution of
an agreement by imposing the idea that the debtor has
the ability to make the relevant payment, the transferee
will have the right to cancel that agreement.?

The debtor’s solvency or insolvency is not actually a
feature relating to the claim. In that case, the debtor is a

-
A

‘

Ancak, TBK’da devredenin bor¢lunun 6deme giiciinden
de sorumlu tutulacag 6ngoriilmektedir.®

E. ivazsiz Devirlerde Devredenin Garanti Yii-
kiimliligi (Genel Olarak ve Sézlesme ile Ustle-
nilmesi Durumunda)

Alacagin devrinin ivazsiz oldugu durumlarda alacag:
devredenin herhangi bir garanti yiikiimliiliigii bulunma-
makta ve alacagin varligindan sorumlu olmamaktadir.
Dolayisiyla, TBK kapsaminda alacak eger bir edim kar-
silig1 olmaksizin, yani ivazsiz olarak devredilmisse ala-
cag1 devredenin ne alacagin varhgindan ne de bor¢lunun
6deme giiciinden sorumlulugu bulunmaktadir.

Alacag1 devredenin ivazsiz devirde bulunmasinin bagis-
lama niteliginde olmasi sebebiyle bagislayanin, bagisla-
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third party aside from the parties of the transfer transac-
tion. A debtor that was able to pay at the beginning may
have become insolvent in time without the transferor’s
knowledge. For this reason, the ability of the debtor to
pay is not a phenomenon which can be controlled by the
transferor.®® The ideal resolution in terms of the balance
of interest is not to consider the transferor (excluding a
separately made commitment) being responsible for the
ability of debtor to pay. However in the TCO, it is regu-
lated that the transferor will be held responsible for the
debtor’s payment ability.*

E. The Transferor’s Guarantee Liability in Gra-
tuitous Transfers (In General and in Case of a
Contractual Undertaking)

In the cases where transfer of claim is gratuitous, the
transferor has no guarantee liability and he is not re-
sponsible for the existence of claim either. Therefore,
within the scope of the TCO, if the claim has been trans-
ferred without any action in return, namely if it is gratui-
tous, the transferor of claim has no liability for existence
of the claim and the debtor’s ability to pay.

Due to the “donatio” character of a gratuitous transfer, if
the donator also gives a guarantee and makes a commit-
ment with regard to the relevant claim, it will give rise
to the transferor’s liability (Article 191/1I of the TCO).
In this context, according to the TCO, the donator will
be liable only for the damages resulting from his gross
negligence.*

Since Article 191 of the TCO, which regulates that the
transferor or the prior creditor shall not be liable for
the existence of the claim or the debtor’s ability to pay if
the relevant claim has been transferred to another per-
son without any action in return, is not compulsory in
terms of the gratuitous transfers, the parties can draw
an agreement which is contrary to that provision, and
in terms of gratuitous transfers, it is possible to regulate
that the transferor will have a guarantee liability if he
guarantees the existence of the claim and the ability of
the debtor to pay.

F. The Scope of the Guarantee Liability in Trans-
fer of Claim

Under the PCO, the scope of the guarantee liability in
transfer of claim has been determined as the capital
gained in return of the transfer of claim and its interest,

nan alacak ile ilgili olarak ayrica garanti s6zii vermesi,
taahhiitte bulunmasi1 durumunda, alacag1 devreden ba-
kimindan sorumluluk dogacaktir (TBK madde 191/II).
Bu kapsamda TBK uyarinca bagislayanin, yalnizca agir
kusuruyla bagislanana verdigi zararlardan sorumlu ol-
dugu diizenlenmigtir.**

Ivazsiz devirlerde alacag devredenin, bor¢lunun ifa gii-
ciinden hatta alacagin varligindan dahi sorumlu olma-
yacagini diizenleyen TBK’nin 191. maddesi emredici ni-
telikte olmadigindan; taraflar hitkmiin aksini s6zlesme
aracilig ile kararlagtirabilir ve ivazsiz devirler bakimin-
dan da devredenin alacagin varligini ve bor¢lunun 6de-
me giiclinil taahhiit etmesi durumunda garanti yiikiim-
liiliigii altina gireceginin diizenlenmesi miimkiindiir.

F. Alacagin Devrinde Garanti Sorumlulugunun
Kapsami

Alacagin devrinde garanti kapsami eBK’da, alacagin
devri karsiliginda alman anapara ve faizi, semeresiz ka-
lan takipten dolay1 ugranilan zararlar ve devrin sebep
oldugu giderler olarak belirlenmigtir. TBK ise bunlara
ek olarak, devreden kusursuzlugunu ispat etmedikce
devralanin ugradigi diger zararlar1 da devredenden talep
edebilecegini belirtmistir.** Kanun koyucu burada, TBK
madde 112’ye paralel olarak, kusur s6z konusu oldugun-
da alacagin tahsil edilememesi durumunda dogan miis-
pet zararlarin da tazminini 6ngérmiigtiir.

Alacag1 devreden alacagin ortadan kaldiran sebeplerden
veya borclunun 6deme aczinden haberdar olmasa dahi
garanti sorumlulugu vardir.?* Garanti sorumlulugu kap-
saminda devredene agagidaki talepler yoneltilebilir.

1. Devir Karsihigi Odenen Bedel ve Faizi

Devralanin borclunun 6deme giigsiizliigliniin anlagil-
masi ya da alacagin devir aninda var olmamasi gibi se-
beplerden dolay: paray: tahsil edememesi durumunda,
devir karsihigindaki edimini olusturan anapara ve faizi
talep edebilir. Uygulamada devir genelde alacaktan daha
diisiik bir bedel karsiliginda gerceklestiginden, devralan
yalnizca bu bedeli ve faizini talep edebilir.®®

2. Devrin Sebep Oldugu Giderler ve Takip Mas-
raflan

Devralan, devir i¢in yapmis oldugu masraflari ve devral-
dig1alacagi elde etmekicin yaptig1 ve sonugsuz kalan giri-
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damages resulting from an unreciprocated prosecutions
and expenses caused by the transfer itself. The TCO, in
addition to this, has stated that transferee can request
from the transferor to indemnify his other damages un-
less the transferor proves his faultlessness.* The legisla-
tor, here, in parallel to Article 112 of the TCO, regulated
the compensation of positive damages arising in the cas-
es where the claim would not be received even if there
is a fault.

Even though the transferor has not been informed re-
garding the reasons abolishing the claim or insolvency
of the debtor, the transferor will still have the guarantee
liability.** Within the scope of the guarantee liability, the
following requests can be directed to the transferor.

1. The Amount Paid in Return for the Transfer
and Its Interest

In case the transferee cannot receive the money because
of the reasons such as inability of the debtor to pay or
non-existence of the claim at the time of the transfer, the
transferee can request the capital along with its inter-
est. In practice, as transfer occurs in return for a lower
amount than the claim in general, the transferee can re-
quest only this amount and its interest.*

2. Expenses and Prosecution Costs Caused by
the Transfer

The transferee can request the expenses which he made
for the transfer, and also the costs resulting from his un-
availing attempts to obtain the relevant claim from the
debtor. Transferee can request only the compulsory ex-
penses such as the expenses that are made for the prepa-
ration of the transfer agreement and prosecution fees.

3. Other Damages

In addition to the liabilities determined in the PCO, it
has been regulated under the TCO that if the transferor
has a fault, the transferee can request other damages as
well. Therefore, transferor can be held responsible for
the positive damages of the transferee at the rate of the
transferor’s fault. In accordance with Article 193 of the
TCO, the transferee is not obliged to prove the fault of the
transferor. The burden of proofbelongs to the transferor.

When the transferor of the claim proves his faultlessness,
the guarantee liability of the transferor only covers the

simlerin yol actig1 giderleri talep edebilecektir. Devralan
yalmzca devir s6zlesmesi hazirlanmasi i¢in yapilanlar ve
takip harclar gibi zorunlu giderleri talep edebilecektir.®

3. Diger Zararlar

TBK, eBK da diizenlenmis yiikiimliiliiklere ek olarak
devredenin kusuru olmasi durumunda devralanin ugra-
dig1 diger zararlar1 da talep edebilecegini diizenlemistir
Boylece devreden, devralanin miispet zararlarindan da
kusuru oraninda sorumlu tutulabilecektir. TBK madde
193’teki diizenleme geregi devralan, devredenin kusu-
runu ispatlamak zorunda degildir. ispat yiikii devreden-
dedir.

Alacag1 devredenin kusurlu olmadigini ispat etmesi ha-
linde, garanti sorumluluguna yalnmizca devralanin menfi
zarar1 girecektir. Bu durumda devralan, devredilen ala-
cag1 tahsil etmis olsaydi elde edecegi menfaatin tazmini-
ni talep edemez.*”

4. Zamanasimi

TBK’nin 191-194. maddeleri arasinda diizenlenen alaca-
gin devrinde garanti sorumlulugu kapsaminda devrede-
ne yoneltilebilecek talepler icin bir zamanagim siiresi
ongoriilmemistir. Bu durumda garanti sorumlulugun-
dan kaynaklanan alacaklar icin de TBK madde 146’da
diizenlenen on (10) yillik genel zamanagim siiresi s6z
konusu olacaktir.

G. Ozel Durumlar

TBK madde 192°de “ifaya yonelik devir” baglig1 altinda
diizenlenen duruma gore, alacakli alacagini borcunu
ifaya yonelik olarak devretmekle birlikte borca mahsup
edilecek kismi belirlememigse devralan, ancak bor¢lu-
dan aldig1 veya gereken 6zeni gosterebilseydi alabilecek
oldugu miktar1 kendi alacagina mahsup etmek zorunda
kalacaktir.®®

Ifa yerine edimde borclu borclandigi edimi bir bagka-
styla degistirerek (bu ihtimalde alacagin devri) edimin
yerine getirildigi anda borcundan kurtulmaktadir. ifa
ugruna edimde ise bor¢ devrin yapildig1 anda sona er-
memektedir. Borclanilan sey yerine verilenin paraya
cevrilip tahsil edilmesi gerekmektedir. Bu durumda
bor¢ alacaklinin tatmin edildigi oranda sona ermekte-
dir. Bu halde alacakli, eksik kalan kisim i¢in borcluya
tekrar bagvurabilir. Alacagin devrinin ifa yerine yapil-
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negative damages of the transferee. In this case, trans-
feree cannot request compensation of the benefit that he
would have received if he had collected the claim.*”

4. Lapse of Time

Within the scope of the guarantee liability of the claim
which takes place between Articles 191 to 194 of the TCO,
no lapse of time has been regulated for the requests to
be directed to the transferor. The general rule regarding
the lapse of time, which is 10 years, regulated in Article
146 of the TCO will be applicable for the expenses aris-
ing from the liability guarantee, as well.

dig1 acikea belirtilmedikge, ifa ugruna devir séz konusu
olacaktir. Bu durum alacaklinin lehinedir.® ifa ugruna
alacagin devri s6z konusu oldugunda devralan gerekli
6zeni gosterseydi tahsil edebilecek oldugu miktar1 borg-
tan diigmelidir. Gerekli 6zeni gosterseydi tahsil edecegi
miktarin bor¢tan fazla olmasi durumunda bu fazlalik
kisim i¢in tazminat davasi agilabilecegi kabul edilmistir.
Devralanin gerekli 6zeni gostermesi, 6rnegin, usuliine
uygun olarak icra takibinde bulunmasi gerekecektir.

Bu iki durum birlikte degerlendirildiginde, ifa yerine
edimde bor¢ derhal sona erdigi halde; ifa ugruna devir
yapildiginda, borcun sona ermeyecegini belirtmek ge-
rekir. Bunun sebebi, ifa ugruna devir halinde alacakliya,
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G. Particular Circumstances

According to the scenario regulated under the title of
“transfer for discharge” in Article 192 of the TCO, the
creditor transfers its claim in order to discharge its ob-
ligation, however if the amount of the claim, which will
be deducted from the respective debt of the transferor,
has not been determined along with that; the transferee
will be obliged to deduct only the amount that he has al-
ready received or would have received from the debtor if
he had exercised due diligence.*

In terms of the action instead of discharge, the debtor
exchanges his debt with someone else (in this situation,
transfer of claim) and when the action is fulfilled the
debtor will be discharged from its debt. As for the ac-
tions for the purpose of discharge, the debt is not over
when the transfer is made. In such a case, the relevant
receivable, instead of the debt itself, should be converted
into money in order to fulfill the debt. In this case, the
debtor will be discharged from its debt in respect of
the creditor’s satisfaction. The creditor can reapply the
debtor for the remaining part of the debt. Unless it is
explicitly stated that transfer of claim is made instead
of discharge, such transfer of claim will be construed as
transfer of claim “for discharge”, which is in favor of the
creditor.® When the transfer of claim for the purpose of
discharge is in question, transferee should reduce the
amount which he could have received from debtor if he
had exercised due diligence. In case the amount to be re-
ceived if the transferee had exercised the required due
diligence is more than the debt itself, it has been accept-
ed that the transferee can file a claim for such surplus
damages. The transferee will have to pay the required
attention, for example, duly perform the respective ex-
ecution proceedings.

When these two situations are evaluated together, it is
necessary to state that although the debt is immediately
over in the action of “instead of discharge”; the debt will

alacagini tahsil edebilmesi i¢in ayrica bir imkan saglan-
mig olmasidir. Ifa ugruna edimin ardindan farkli konuda
edimde bulunan bor¢lunun, alacakliya karsi olan ana
borcu ve s6z konusu bor¢tan 6tiirii sorumlulugu devam
eder. ifa yerine devirden farkl olarak ifa ugruna de-
virlerde bor¢lu tarafin borcu siirdiigii icin, saglanan ek
imkanmin boga ¢ikmasi sebebiyle ayrica bir sorumluluk
altinda oldugunu soylemek miimkiin olmayacaktir. ifa
ugruna devredilen alacagin mevcut olmamasi, devrinde
herhangi bir kanuni engel bulunmasi veya bor¢lunun
O0deme giiclinden yoksun olmasi gibi durumlarda da
devredenin ayrica bir sorumlulugu olacagini séylemek
miimkiin olmayacaktir.*

Il. DEGERLENDIRME VE SONUC

Alacagin devri kurumu alacaklinin bir borg iligkisinden
dogan alacagimi bor¢lunun muvafakati gerekmeksizin
devredebilmesini diizenleyen bir miiessesedir. Bu inti-
kal islemi icin bor¢lunun rizas1 hatta haberinin olmasi
dahi gerekmemekle birlikte, s6z konusu intikal ile alaca-
g1n niteligi degismemektedir. Alacakly, adi sekil sarti di-
sinda bir sekil sart1 aranmaksizin alacagini devredebilir,
bu devir karsilig1 ivaz kazanabilir. Devir s6zlesmesinin
diger tarafi ise ivazl temlik sdzlesmesinde ivaz kargilig,
ivazsiz temlik sdzlesmelerinde ise herhangi bir edim ge-
rekmeksizin bir alacak hakki kazanmaktadir.

TBK, eBK donemindeki diizenlemelerden farkh olarak
iki 6nemli degisiklik ihtiva etmektedir. Ilk olarak alaca-
gin devri iliskisinde alacagini devreden tarafin garanti
yiikiimliiliigii kapsami genisletilmistir. Kusurlu sorum-
luluk halleri kanun icerisinde genel olarak diizenlenmis
olmakla beraber, burada istisnai bir kusursuz sorum-
luluk hali ortaya cikmakta ve alacagini devreden taraf,
kusursuz dahi olsa devralana kars1 sorumlu olmaktadir.
Yeni diizenlemeler kapsaminda alacagini edim kargilig:
devreden, hem alacagin varligindan hem de alacak borg-
lusunun 6deme kabiliyetinden sorumludur. Oysa eBK
doneminde alacagini devreden bir garanti ya da taahhiit

28 0guzman, Oz, p. 580.

29 Yener, p. 73.

30 Hiiseyin Can Aksoy, “Alacagi Temlik Edenin
Kanundan Dogan Garanti Sorumlulugunun Ekonomi
Hukuku Prensipleri Isiginda Degerlendirilmesi.”
Ankara Barosu Dergisi 1, 2012, p. 155.

31Yener, p.73.

33 Giimiissoy, p. 105.

32 According to the Article 294 of the TCO, “Grantor
is not liable for the damage arising from the granting
the granted person unless he does not cause this
damage by his absolute liability.

34 Ozcan Giinergok, Alacagin Devrinde Borclunun
Hukuki Durumu, Istanbul 2014, p. 117.

35 Engin, p. 150.

36 Guinergok, p. 128.

37 Yener, p. 71.

38 Guinergok, p. 129.

39 Giimissoy, p. 109-110.
40 Engin, p. 157.
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not be over when the transfer of claim is made for “the
purpose of discharge”. The reason behind this is that in
the transfer for the purpose of discharge, the creditor is
granted with another opportunity to receive the claim.
The debtor, who performed on any other subject follow-
ing the performance for the purpose of discharge, will
continue to be held responsible for the main obligation
to the creditor and for the mentioned debt. Unlike the
transfer instead of discharge, in terms of transfer for the
purpose of discharge, it is not possible to say that the
debtor will also be liable if the relevant additional oppor-
tunity becomes unreciprocated; since the obligation of
the debtor continues to exist in terms of transfer for dis-
charge. In some additional situations where the claim
transferred for the purpose of discharge is not available,
where there is any legal obstacle for transfer or where
the debtor does not have the ability to pay, and it is also
not possible to say that the transferor will be liable *°

lil. ASSESSMENT AND CONCLUSION

The concept of transfer of claim is a transaction that
regulates the transfer of claim of the creditor arising
from a relation of obligation without asking for the con-
sent of the debtor. For this transition transaction, the
consent of the debtor is not needed and even he is not
required to be informed, and qualification of the claim
does not change by transition in question. The creditor,
without requiring any condition of form apart from the
base form, can transfer his claim and gain consideration
in return for this transfer. As for the other side of the
agreement of transfer, it is to gain a claim in return for
consideration in the onerous disposition agreement and
without any performance in the gratuitous disposition
agreements.

The TCO includes two important differences that are
distinct from the provisions in the PCO period. At first,
the scope of liability of transferor of claim for guarantee
has been enlarged in the relation of transfer of claim.

altina girmedigi takdirde, yalmzca alacagin varligindan
sorumluydu.

Devredenin TBK’dan dogan garanti sorumlugu, bazi ya-
zarlar tarafindan elegtirilmekte ve devredenin haberdar
dahi olamayacag bir yiikiimliiliik i¢in sorumluluk alti-
na alinmasinin isabetsiz oldugu, bu nedenden 6tiirii de
devredenin garanti yiikiimliiliigli kapsamin genigleten
TBK’'nin 191. maddesinin yerinde olmadig1 diisiiniil-
mektedir. Buna karsihik doktrindeki diger goriislere
gore garanti kapsaminin genigletilmesi yerindedir; ¢iin-
kii alacagin devri i¢in bor¢lunun rizasi aranmadig gibi
haberdar olmasi da gerekmemektedir.

Devir anlagmasinin ivazsiz yapildig: hallerde devrede-
nin sorumlulugu olusmaz ve artik alacagini devreden
ne alacagin varligindan ne bor¢clunun 6deme giiciinden
sorumlu olur. Ivazsiz bir devir s6zlesmesinden ise aksi
beklenmemeli ve alacagin var olmama riski, alacagi dev-
ralanin iizerinde olmalidir. Ivazsiz devirlerde karsimiza
cikan sonuclar, kanundan dogan bir sebeple alacagin
devri halinde de gecerli olacaktir.

Son olarak, getirilmis bir bagka degisiklik ise kusur-
suzlugun ispat edilip edilememesine gore zararlardan
sorumluluk durumudur. Alacag1 devralan, devredenin
ifay1 gerceklestirmemesi sebebiyle kusuru oldugu hal-
lerde cezalar ve faizler de dahil olmak iizere menfi za-
rarin yaninda miispet zararlardan da sorumlu olacaktir.
Bu baglamda, devredenin kusuruna bagh olarak tazmin
edilmesi gereken zararin kapsami belirlenecektir. S6z
konusu sorumlulugun kapsamy, ifa edilen kars1 edimin
faizi ile birlikte geri verilmesi, devir giderleri ve alacagi
takip giderleri ile sinirh tutulmamigtir. Kusursuzluk is-
pat edilemedigi siirece, iligkili dier zararlar da devre-
denden istenebilecektir. B

28 0guzman, 0z, s. 580.

29 Yener, s. 73.

30 Hiiseyin Can Aksoy, “Alacagi Temlik Edenin
Kanundan Dogan Garanti Sorumlulugunun Ekonomi
Hukuku Prensipleri Isiginda Degerlendirilmesi.”
Ankara Barosu Dergisi 1, 2012, s. 195.
31Yener,s.73.
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33 Giimiissoy, s. 105.

32 TBK'nin 294. maddesine gére, “Bagislayan,
bagislamadan dogan zarardan bu zarara agir
kusuruyla sebep olmadikca, bagislanana karsi

34 Ozcan Giinergok, Alacagin Devrinde Borclunun
Hukuki Durumu, Istanbul 2014, s. 117.

35 Engin, s. 150.

36 Giinergok, s. 128.

37 Yener, s. 71.

38 Ginergok, s. 129.

39 Giimissoy, s. 109-110.
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Even if the fault liability situations have been regulated
by the law, here, an exceptional absolute liability situa-
tion arises making the transferor of claim be liable to the
transferee. Within the scope of new regulations, trans-
feror of claim in return for the performance is liable for
both the existence of claim and ability of the debtor to
pay. However, in the PCO period, unless the transferor
of claim took over any guarantee or commitment, he was
liable for only the existence of claim.

The liability of the transferor for guarantee that arises
from the TCO is criticized by certain academic writers
and it is considered incorrect to hold the transferor re-
sponsible for anything that he cannot be informed, and
therefore Article 191 of the TCO that enlarged the scope
of the liability of the transferor for guarantee is found
improper. In contrary, according to other views in the
doctrine, it is necessary to enlarge the scope of the guar-
antee; as neither the consent of the debtor nor inform-
ing him is required for the transfer of claim.

If the transfer is made as onerous in the agreement, the
liability of the transferor is not formed and the trans-
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