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ABSTRACT

As a result of commercial life being instable
and ever-changing, occasionally companies
may want to go through restructuring and
they may choose to demerge for this reason.
Despite the fact that demergers of the com-
panies due to restructuring process is in com-
pliance with the dynamism of the commercial
life, sometimes it does bring along some un-
intended consequences. Until recently, the
status of business experience certificates
and the documents relating to economic and
financial qualifications, prohibition from partic-
ipating in tenders, and the public procurement
contracts of the demerging company had been
determined according to the regulative resolu-
tion dated November 12th, 2010 and numbered
2010/DK.D-181 (“Prior Resolution”) of the
Public Procurement Board (“Board”). How-
ever, the Board cancelled the Prior Resolution

OZET

Ticari hayatin duragan bir nitelik tasimamasi ve
devamli olarak degisim icinde olmasi sebebiy-
le, sirketler zaman zaman yeniden yapilanmak
istemekte ve bu sebeple bollinme islemi ger-
ceklestirebilmektedir. Sirketlerin yeniden yapi-
lanma istekleri sonucunda boéltinmeleri her ne
kadar ticari yasamin hareketliligine uygun olsa
da, kimi zaman beraberinde baz sorunlari da
getirmektedir. Sirket boltinmelerinde, baltinen
sirkete ait is deneyim belgelerinin, ekonomik
ve mali yeterlilige iliskin belgelerin, sirketler
hakkindaki ihalelere katima yasaklarinin, kamu
ihale stzlesmelerinin akibeti, yakin gecmise ka-
dar Kamu lhale Kurulu'nun (“Kurul”) 12 Kasim
2010 tarihli ve 2010/DK.D-181 sayil diizenleyici
karari (“Eski Karar”) dogrultusunda belirlen-
mekteydi. Ancak Kurul, 28 Ocak 2016 tarihinde
cikardigl 2016/DK.D-10 sayili diizenleyici karar
(“Karar”) ile Eski Karar'l iptal etmis ve sirket

GSI|61




= 30>»7T

e

and reconstituted ensuring the use of busi-
ness experience certificates, the documents
related to economic and financial qualifica-
tions, and the prohibition from participating
in tenders of the demerging company by the
other companies being part of the demerger
and transfer of the public procurement con-
tracts with a regulative resolution dated Janu-
ary 287, 2016 and numbered 2016/DK.D-10
(“Resolution”). With the review herein, the
points regulated with the Resolution regarding
demerger of companies will be discussed and
terms of use of the documents by the parties
of the demerger will be explained.

KEYWORDS: Demerger, Tender Qualifica-
tion Criteria, Transfer

I. INTRODUCTION

N GENERAL DEMERGER OF A COMPANY MEANS, BY MEANS OF
partial or entire demerger of assets and liabilities
of a company, transferring them to a newly-estab-
lished company or to an already existing company
with full subrogation.! Thus, the demerging com-
pany’s shareholders have assigned shares in trans-

feree company. According to this definition, demerging
company will be able to transfer its assets and liabilities
partially or entirely by means of demerger and all rights
and obligations related to the transferred assets will be
transferred to the transferee company with subrogation
principle. Under Turkish Commercial Code? (“TCC”)
numbered 6102, a company may carry out demerger
process in two ways, either partially or entirely. In the
entire demerger, all assets of the demerging company
are transferred to other companies and in return the
shareholders of the demerging company obtain shares
in the transferee company. In the entire demerger, de-
merging company dissolves and its record gets deleted
from the trade registry.

In the partial demerger, a part of the company’s assets is
transferred to other companies and in return the share-
holders of the demerging company obtain shares in the
transferee company or the demerging company obtains
the shares of the transferee company. Under TCC, there
are no explicit provisions regarding the status of busi-
ness experience certificates, the documents relating to

bolinmelerinde boliinen sirkete ait is deneyim
belgelerinin, ekonomik ve mali yeterlilige iliskin
belgelerin boltinme islemine taraf diger sirket-
ler tarafindan kullanilabilmesi; sirketler hak-
kindaki ihalelere katima yasaklarinin bolinme
islemine taraf diger sirketlere sirayet etmesi ve
kamu ihale stzlesmelerinin devredilmesi hu-
suslarini yeniden diizenlemistir. Isbu degerlen-
dirmemizde sirket boltinmelerine iliskin, Karar
ile diizenlenen hususlar ele alinacak ve sirket
bolinmelerinde bolinmeye taraf sirketler-
ce kullanilabilecek belgelerin kullanm sartlari
aciklanacaktir.

ANAHTAR KELIMELER: Bolinme, ihale
Yeterlilik Kriterleri, Devir

1. GiRIS

IRKET BOLUNMESI GENEL OLARAK, BiR SIiRKETIN

malvarhiginin ve yiikiimliiliiklerinin kismen

ya da tamamen ayrilarak, kiilli halefiyet yo-

luyla yeni kurulan veya halihazirda var olan

bir sirkete devredilmesi anlamina gelmekte-

dir.! Boylece boliinen sirketin pay sahiplerine
devralan sirkette ortaklik pay: tahsis edilmektedir. Bu
tanim uyarinca boliinen sirket, malvarhgim ve yiikiim-
lilliiklerini boliinme yoluyla kismen ya da tamamen dev-
redebilecektir ve kiilli halefiyet ilkesi nedeniyle devredi-
len malvarligina iligkin tiim haklar ve bor¢lar devralan
sirkete gececektir. 6102 sayili Tiirk Ticaret Kanunu'nda®
(“TTK”) bir sirketin tam ya da kismi béliinme olmak
tizere iki sekilde boliinme iglemini gerceklestirebilecegi
6ngoriilmiistiir. Tam béliinmede, sirketin tiim malvarl-
g1bagka sirketlere devredilir ve bunun karsiliginda bolii-
nen sirketin ortaklar1 devralan sirkette pay sahibi olur-
lar. Tam béliinme sonrasi boliinen sirket infisah eder ve
kayd ticaret sicilinden silinir.

Kismi bdliinmede ise sirketin malvarhiginin bir kism
bagka sirketlere devredilir ve bunun karsihiginda bolii-
nen sirketin ortaklar1 devralan sirkette pay sahibi olur-
lar ya da boliinen sirket devralan sirketteki paylarin sa-
hibi olur. Sirket béliinmelerinde tam béliinme ve kismi
béliinme sonrasi boliinen sirketin is deneyim belgeleri-
nin, ekonomik ve mali yeterlilige iligkin belgelerin, sir-
ketler hakkindaki ihalelere katilma yasaklarinin, kamu
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economic and financial qualifications, the prohibition
from participating in tenders, or the public procure-
ment contracts of demerging company following the
partial or entire demerger of companies. For this reason,
these points are explained in the light of the Resolution.

Il. THE USE OF BUSINESS EXPERIENCE CERTIFI-
CATES

The business experience certificates are the documents
confirming the experience of natural or legal person
contractors and that the contracted business is complet-
ed by the contractor. The Board expressed that the use
of the business experience certificates by someone oth-
er than the person whom the business experience cer-
tificates are registered to is not in compliance with the
whole purpose of the certificates. Indeed, the certificate
is registered to the person who has experience in that
business and the use of the certificate by someone who
is not experienced constitutes an inconsistency with

ihale sozlesmelerinin akibetinin ne olacagina iligkin
TTK’da acik bir hiikiim bulunmamaktadir. Bu sebeple
bu konular Karar 15181nda agiklanmaktadir.

II. iS DENEYIM BELGELERININ KULLANILMASI

i§ deneyim belgeleri, gercek veya tiizel kisi yiiklenici-
lerin deneyimini ve yiiklenilen igin yerine getirildigini
tevsik eden belgelerdir. Kurul, is deneyim belgelerinin
namina diizenlendigi kisi disinda bagka kisilerce kul-
lanilmasinin, is deneyim belgelerinin verilme amacina
uygun diismeyecegini belirtmistir. Zira belge, o is ile
ilgili deneyimi olan kisiye verilmektedir ve belgenin de-
neyimi olmayan bir kisi tarafindan kullanilmas belge-
nin niteligine aykirilik tegkil etmektedir. Nitekim 4734
saylll Kamu Ihale Kanunu® (“Kanun”) da is bitirme,
yonetim veya denetim suretiyle elde edilecek is dene-
yim belgelerinin bagka bir kimseye devrini ve bagkalar1
tarafindan cesitli sekillerde kullamimini yasaklamis-
tir. Ancak Kanun'un 10. maddesi uyarinca, is deneyim
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regard to the quality of the certificate. Thus, Public Pro-
curement Code? (“Code”) numbered 4734 prohibits the
transfer of the business experience certificates obtained
from the completion of work, the management or the
supervision to others and the use of the business expe-
rience certificates by others. However, according to the
Code,* provided that those having business experience
certificate with more than fifty percent of the shares of
the legal person, relevant legal person may participate
in tenders with this business experience certificate. The
Board evaluated the transfer of the business experience
certificates following the demerger of a company within
the framework of the aforesaid matters.

According to the Resolution, in cases where the de-
merging company does not dissolve and preserves its
existence, in other words where it partially demerges,
demerging company may continue to utilize its business
experience certificates and these business experience
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belgesi sahibi kisilerin en az bir yildir bir tiizel kisinin
ylizde ellisinden fazla hissesinin sahibi olmasi halinde,
ilgili tiizel kisi bu is deneyim belgesi ile ihalelere katila-
bilecektir. Kurul, Karar ile is deneyim belgelerinin sirket
boliinmesi sonucunda devredilmesi hususunu yukarida
anlatilanlar cercevesinde degerlendirmistir.

Karar uyarinca, béliinen sirketin infisah etmedigi ve
mevcudiyetini siirdiirdiigii durumlarda, yani kismi bo-
liinme halinde, béliinen sirket kendisine ait i deneyim
belgesini kullanmaya devam edebilecek ve bdliinen sir-
kete ait bu is deneyim belgeleri boliinme s6zlesmesine
konu edilemeyecektir. Buna karsilik, kismi bdliinen
sirketin, devralan sirketteki paylarin yarisindan faz-
lasina sahip olarak béliinme islemi ile yavru sirketini
olusturmasi durumunda, boliinen sirkete ait is deneyim
belgelerinin Kanun’un 10. Maddesi’nde* 6ngdriilen sart-
lar saglandiginda yavru sirket tarafindan kullanilmasi
miimkiindiir.
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certificates belonging to the demerging company shall
not be subject to the demerger agreement. In return, in
the event that the partially demerging company forms
its filial having more than fifty percent of shares of the
transferee company, it shall be possible that the filial
uses the business experience certificates belonging to
the demerging company when the terms specified in the
article 10 of the Code are provided.

On the other hand, it is expressed in the Resolution that
in demergers where the demerger is realized upon the
practice areas and the demerging company dissolves,
the business experience certificates shall be used by the
company practicing in the area which the certificates are
related to; and that otherwise is not equitable. Hence,
according to the Resolution, the use of the business ex-
perience certificates of the demerging company by the
transferee company shall be possible, provided that the
demerger is realized upon expertise and practice areas.

lil. THE USE OF FINANCIAL TURNOVER VALUES

Financial turnover means the amount of the sales made
in a particular time period. It is expressed in the Reso-
lution that the financial turnover, regulated as a qualifi-
cation criteria for the participation to the tender by the
Code, is a fact confirming the economic and financial
qualification of the tenderers. Even the financial turno-
ver is not qualified as an asset, as it is determined as a
qualification criterion for public tenders, an evaluation
regarding the way of using the financial turnover criteria
is made in the Resolution.

In the Resolution, firstly, the cases where the demerging
company does not dissolve, namely where it demerges
partially and preserves its existence are examined. In
such case, it is expressed that the financial turnover val-
ues belonging to the demerging company shall be used
only by the demerging company; however the transferee
company which the assets are transferred to shall not
use the relevant financial turnover values.

In the Resolution, it is stated that the practice regard-
ing the use of the financial turnover value in case where
the demerging company dissolves, namely when it de-
merges entirely, would be formed according the fact
that whether the demerger is realized upon the practice
areas or not. Accordingly, in the demerger where the de-
merging company dissolves, if the demerger is realized
upon the practice areas, it is possible to use the financial

Ote yandan Karar'da, boliinmenin faaliyet alanlarina
gore yapildig1 ve boliinen sirketin infisah ettigi béliinme
isleminde, is deneyim belgelerinin, belgelerin ilgili ol-
dugu sektorde faaliyet gosteren devralan sirket tarafin-
dan kullanilabilecegi; aksi durumda hakkaniyete aykiri
bir durumun meydana gelecegi ifade edilmistir. Bu du-
rumda Karar uyarinca, béliinerek infisah eden sirketin
is deneyim belgelerinin devralan sirket tarafindan kul-
lamimi, boliinmenin uzmanlik ve faaliyet alanina gore
yapilmasi sartiyla miimkiin olabilecektir.

lil. CIRO DEGERLERININ KULLANILMASI

Ciro, belirli bir zaman diliminde yapilan satig tutarlarim
ifade etmektedir. Kanun’da ihaleye katilimda yeterlilik
sartlarindan biri olarak éngériilen cironun, kamu ihale
mevzuatinda isteklilerin ekonomik ve mali yeterliligini
tevsik eden hususlardan biri oldugu Karar’da da ifade
edilmigtir. Ciro bir malvarli§i unsuru niteliginde ol-
masa da, kamu ihaleleri icin bir yeterlilik 6lciitii olarak
belirlendiginden, Karar'da, sirket bdliinmelerinde ciro
degerlerinin nasil kullanilacagina iligkin bir degerlen-
dirme yapilmigtir.

Karar’da 6ncelikle boliinen sirketin infisah etmeyerek
mevcudiyetini siirdiirdiigii durumlar, yani kismi boliin-
me hali irdelenmigtir. Bu durumda, béliinen girkete ait
ciro degerinin yalnizca boéliinen sirket tarafindan kul-
lanilabilecegi, buna karsin béliinme ile devredilen mal-
varligini devralan sirketin, ilgili ciro degerlerini kullana-
mayacagl ifade edilmistir.

Karar’da béliinen sirketin infisah ettigi durumda, yani
tam boliinme halinde ciro degerinin kullanimiyla ilgili
uygulamanin, boliinmenin faaliyet alanina gore ger-
ceklesip gerceklesmedigine gore sekillenecegi belirtil-
migtir. Buna gore boliinen sirketin infisah ettigi sirket
béliinmesinde béliinme; faaliyet alanlarina gére gercek-
lesmis ise, ciro degerlerinin de faaliyet alanlarina gére
ayristirilarak kullanilmasi miimkiin kilimmigtir. Bolii-
nen sirketin infisah ettigi sirket béliinmesinde béliin-
me, faaliyet alanlar1 gézetilmeksizin yapilmis ise; ciro
degerlerinin béliinen sirketin malvarhiginin devralinan
kisminin biiyiikliigiiyle orantili olarak kullanilmasina
izin verilmisgtir.

IV. BILANCOLARIN KULLANILMASI

Isteklilerin tabi olduklar1 mevzuata uygun olarak cika-
racaklar1 bilanc¢olarin, ihaleye katilimda bir yeterlilik
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turnover values by separating them upon the practice
areas. In the demerger, where the demerging company
dissolves, if the demerger is realized not based on the
practice areas, the financial turnover values are allowed
to be used in proportion with the transferred assets of
the demerging company.

IV. THE USE OF BALANCE SHEETS

It is possible to determine the balance sheets drawn in
compliance with the subjected legislation as a qualifi-
cation criterion for participation to the tender. In the
Resolution, it is expressed that the balance sheets which
are not qualified as assets, are qualified as instant proves,
but that in such case, their use in demerger of company
must be examined.

According to the Resolution, in cases where the demerg-
ing company does not dissolve and preserves its exist-
ence, the balance sheets shall be used only by the de-

kriteri olarak belirlenebilmesi miimkiindiir. Karar'da,
bir malvarhi§1 unsuru niteligi tagimayan bilancolarin,
anlik bir tespit niteliginde oldugu; ancak bu durumda
dasirket boliinmesinde kullanilmasina iligkin olarak bir
degerlendirme yapilmasi gerektigi ifade edilmistir.

Karar uyarinca, béliinen sirketin infisah etmedigi ve
mevcudiyetini devam ettirdigi durumlarda, bilancolar
yalnizca boliinen sirket tarafindan kullanilabilecektir.
Ancak bdliinen sirketin infisah ettigi durumlar icin iki
ihtimal 6ngoériilmiistiir. Béliinen sirketin infisah ettigi
ve yeni kurulan sirketlere boliindiigii ilk ihtimalde, yeni
kurulan sirketler béliinen sirketin bilancolarini kulla-
nabilecektir. Tkinci ihtimal ise béliinen sirketin infisah
ettigi ve mevcut sirketlere b6liindiigii durumlardir. Bu
durumlarda devralan mevcut sirket, kendisine ait gec-
mis yil bilancolarim kullanacak; fakat bilancolarinin
olmadig yillara iligkin olarak béliinen sirketin bilanco-
larimi kullanabilecektir.
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merging company. However, two cases are regulated for
the cases where the demerging company dissolves. Inthe
first case where the demerging company dissolves and
demerges into newly-established companies, the newly-
established companies may use the balance sheets of the
demerging company. The second case is the case where
the demerging company dissolves and demerges into al-
ready existing companies. In this case, already existing
transferee company shall use its own past years’ balance
sheets; but it shall use the demerging company’s balance
sheets for the years with no balance sheets of its own.

V. TRANSMISSION OF THE PROHIBITION DECI-
SIONS

The prohibition from participating in tenders is quali-
fied as an administrative sanction. For this reason, its
effects and consequences arise against the person whom
prohibition from participating in tenders decision is
rendered about.

V. YASAKLAMA KARARLARININ GECiSi

Thalelere katilma yasag), idari bir yaptirim niteliginde-
dir. Bu sebeple hiikiim ve sonuclari, hakkinda ihalelere
katilma yasag1 karar1 verilen kisi izerinde dogmaktadir.

Kurul, Karar’da yasaklama karari bulunmas: halini, yu-
karidaki incelemelerde oldugu gibi bdliinen sirketin
infisah ettigi ve infisah etmedigi durumlarda ayr: ayr1
degerlendirmistir. Buna gore, boliinen sirketin infisah
etmedigi hallerde, boliinen ve mevcudiyetini siirdiiren
sirket hakkinda boliinmeden &nce var olan yasaklama
karar gecerliligini siirdiirecektir.

Karar uyarinca, boliinen sirketin infisah ettigi durum-
da, hakkinda yasaklama karar1 bulunan sirket (béliinen
sirket) ortadan kalkacag icin, yasaklama karar1 da ko-
nusuz kalacaktir. Fakat boliinen sirketin malvarliginin
devredildigi sirketlerin béliinen girket hakkinda veri-
len yasaklama kararindan etkilenmemesi, kamu ihale
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The Board evaluated the existence of the prohibition de-
cision, as aforesaid explanations, separately in the cases
where the demerging company dissolves or not. Ac-
cordingly, in cases where the demerging company does
not dissolve, the prohibition decision already existing
before the demerger shall preserve its existence for the
company demerging and preserving its existence.

Under the Resolution, in cases where the demerging
company dissolves, as the company (demerging compa-
ny) having the prohibition decision will expire, the pro-
hibition decision will be without a subject. However, due
to the fact that the transferee company which the assets
of the demerging company are transferred to does not
become affected by the prohibition decision which ren-
ders the prohibition institution ineffective, the Board
concluded by the Resolution that during the prohibition
period of the demerging company, the company which
the assets are transferred to by the demerger shall be af-
fected by the prohibition decision and shall not be able
to participate in tenders.

In addition to this, in the event that there are the prohi-
bition decisions rendered for the shareholders of the de-
merging company, the proceeding regarding prohibition
decision shall continue by paying regard to the share
proportions in already existing transferee company or
in newly-established company following the demerger,
in compliance with article 11 of the Code where the per-
son who cannot participate in public tenders is men-
tioned. In line with that, in the event that the demerging
company which the prohibition decision is rendered for
forms its filial by a partial demerger transaction, article
11 of the Code will be applied regarding the prohibition
decision of the demerging company.

V1. TRANSFER OF PUBLIC PROCUREMENT CON-
TRACTS

Public procurement contracts may, when necessary,
with the written authorization of tendering official, be
transferred to another person provided that the per-

mevzuatinda 6ngoriilen yasaklama miiessesesini etkisiz
hale getirdiginden Kurul, Karar’da, béliinen sirketin ya-
saklilik siiresi boyunca, b6liinme sonucunda malvarligi-
nin devredildigi sirketin de yasaklanma kararindan et-
kilenmesi ve ihalelere katilamamasi gerektigi sonucuna
varmigtir.

Ek olarak, béliinen sirketin pay sahipleri hakkinda ya-
saklama kararmin bulunmasi durumunda, yasaklama
kararina iligkin siirec, béliinen sirketin béliinme sonu-
cu malvarligimi devralan mevcut sirketteki ya da boliin-
me sonucu yeni kurulan girketteki pay oranlar: dikkate
alinmak suretiyle, Kanun’un kamu ihalelerine katilama-
yacak olan kisilerin sayildig: 11. maddesine uygun ola-
rak igletilecektir. Ayni dogrultuda, hakkinda yasaklama
karar:1 bulunan béliinen sirketin, kismi boliinme iglemi
ile yavru sirketini olusturmasi halinde, boliinen sirketin
yasaklama kararina iligkin olarak Kanun’un 11. maddesi
uygulama alani bulacaktir.

VL. KAMU [HALE SOZLESMELERININ DEVRE-
DILMESI

Kamu ihale sézlesmeleri, 4735 sayil Kamu Thale S6zles-
meleri Kanunu (“KiSK”) uyarinca zorunlu hallerde iha-
le yetkilisinin yazili izni ile ilk ihaledeki sartlar1 tagiyan
bir bagka kisiye devredilebilir. Kurul Karar'da, KISK’te
yer alan bu hiikiim uyarinca, sirket béliinmelerinde
kamu ihalelerinin, ihale yetkilisinin izninin alinmasi ve
ilk ihaledeki sartlarin aranmasi koguluyla devredebile-
cegi sonucuna ulagmgtir.

VII.. HIZMET ALIMI SOZLESMELERINDE ESIT
TEKLIFLERE ILiSKIN DEGERLENDIRME

Hizmet alimi ihalelerinde esit tekliflerin degerlendiril-
mesine iligkin hususlar, yonetmelik ve teblig ile diizen-
lenmig; Kurul da mevzuat hiikiimleri uyarinca ulagtig
sonugclara Karar’da yer vermistir. Kurul, Karar’da ihale-
ye katilimda biitiin yeterlilikleri saglayan, gecici temina-
t1bulunan ve ihale konusu isi ayni bedelle yapmayi taah-
hiit eden birden fazla isteklinin bulundugu durumlarda,

1Hasan Pulaslh, Sirketler Hukuku Genel Esaslar,
Ankara 2015, p. 98.

2 Official Gazette (0G) dated 14.02.2011, numbered
278486.

criteria for tenders.

3 0G dated 22.01.2002, numbered 24648.
4 Article 10 of the Code explains the qualification

5 0G dated 22.01.2002, numbered 24648.
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son provides the terms of qualification of the first ten-
der according to Public Procurement Contracts Code®
(“PPCC”) numbered 4735. The Board, in the Resolu-
tion, concluded that pursuant to this provision of the
PPCC, with the authorization of the tendering official
and provided that the terms of the first tender are pro-
vided, the public procurement contracts may be trans-
ferred.

VII. EVALUATION REGARDING EQUAL TENDERS
IN SERVICE PROCUREMENT AGREEMENT

Provisions regarding the evaluation of equal tenders in
service procurement agreement is regulated by regula-
tion and communique and the Board made a deduction
pursuant to the legislation provisions in the Resolution.
The Board expressed that in cases where there are more
than one tenderers providing all qualifications, having
bid bonds and undertaking to work with equal rates, ad-
ministration authority aims to make the evaluation with
the help of the factors other than the rates. The Board
expressed that the evaluation regarding equal tenders
for service procurement shall be made in a way that will
result in a joint responsibility for demerging and trans-
feree companies.

According to the Resolution, the effects of the demerg-
er of a company during the evaluation period of equal
tenders in service procurement have been examined
in three different ways. The first one is the evaluation
regarding the total amount of contracts. It is expressed
in the Resolution that while the evaluation regarding
the total amount of contracts is being made, the total
amount of the contracts, executed by the transferee ten-
derer to whom the assets are transferred following the
demerger of the company and by the demerging com-
pany prior to the demerger of the company for the past
two years prior to the announcement or invitation date,
shall be taken into consideration.

The second matter evaluated regarding service procure-
ment is the evaluation related to the registered office of

idarenin degerlendirmeyi fiyat dis1 unsurlarla yapmay:
amacladigi ifade edilmistir. Kurul, Karar’da hizmet alimi
ihalelerinde esit tekliflere iligkin yapilan degerlendir-
menin, boliinen ve devralan sirket i¢cin ortak sorumluluk
doguracak sekilde yapilmasi gerektigini belirtmigtir.

Karar uyarinca, hizmet alimi ihalelerinde esit teklifler
degerlendirilirken sirket béliinmesinin yaratacag: et-
kiler ii¢ farkh sekilde incelenmistir. Bunlardan ilki s6z-
lesme tutarina yonelik degerlendirmeye iligkin olandir.
Sozlegsme tutarina iligkin degerlendirme yapilirken, ilan
veya davet tarihinden 6nceki iki y1l icinde, béliinen gir-
ket tarafindan béliinme islemi 6ncesinde imzalanmig
sozlesmeler ile boliinme sonucunda malvarligini devra-
lan isteklinin imzaladig1 sdzlesmelerin toplam tutarinin
dikkate alinmasi gerektigi Karar'da ifade edilmisgtir.

Hizmet alimi ihalelerinde esit tekliflerin degerlendi-
rilmesinde sirket béliinmesine iligkin olarak incelenen
ikinci husus, isteklinin ticaret merkezine yénelik yapi-
lan degerlendirmedir. Buna gore Kurul Karar’da, bolii-
nen ve béliinme sonucunda béliinen sirketin malvarligi-
1 devralan isteklinin ilan veya davet tarihinden geriye
dogru en az bir yildir ihaleyi yapan idarenin bulundugu
ilin miilki idari sinirlar: icindeki ticaret ve/veya sanayi
odasina kayitli bulunmasi durumunda, isteklinin s6z
konusu degerlendirmeden puan almasi gerektigine ka-
rar vermistir.

Karar’da hizmet alimi ihalelerinde esit tekliflerin deger-
lendirilmesinde sirket boliinmesinin etkilerine iligkin
karara baglanan {iciincii husus, isci iicretlerinin deger-
lendirilmesine iligkin olan husustur. Karar uyarinca, bo-
liinen ve béliinme sonucu béliinen sirketin malvarligini
devralan isteklilerden herhangi birisi hakkinda ilan ve
davet tarihinden geriye dogru son iki yil icinde ihaleyi
yapan idareye kars: yiiklenimde bulundugu hizmet ali-
mu1 islerinde, iscilerin iicretlerinin tam ve zamaninda
o0denmedigine iligkin idarece bir tespit yapilmadig: hal-
de, isteklinin bu degerlendirmeden puan almasi gerek-
mektedir.

1Hasan Pulaslh, Sirketler Hukuku Genel Esaslar,
Ankara 2015, s. 98.

214.02.2011 tarih, 27846 sayil Resmi Gazete (RG).
322.01.2002 tarih, 24648 sayili RG.

522.01.2002 tarih, 24648 sayil RG.

4 Kanun'un 10. maddesi ihaleye katihimdaki yeterlilik

kurallarini aciklamaktadir.
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the tenderer. Accordingly, the Board stated that, in the
event that the demerging and the transferee companies
are registered to the chamber of trade and/or industry of
thelocal administrative borders of the authority making
the tender for at least one year prior to the announce-
ment or the invitation date, the tenderer shall outpoint
in this evaluation.

The third matter evaluated regarding the effects of de-
merger of a company related to equal tenders in service
procurements is the evaluation of the employee com-
pensations. According to the Resolution, in the event
that there is no determination of the authority regarding
the absence of full and timely payment of the employee
compensations in the service procurement works of the
authority making the tender for the last two years prior
to the announcement or invitation date, the tenderer
shall gain point in this evaluation.

VIil. CONCLUSION

Demerger of a company, being the case often confronted
as aresult of the dynamism of the commerecial life, there
is no explicit provision in the legislation regarding its ef-
fects to the public tenders. The effects of the demerger
of companies to the public tenders, resolved by the Prior
Resolution formerly, as said in the Resolution, as a result
of the entry into force of the TCC and the “guidance of
practice” of the Board, are regulated afresh by the Reso-
lution. The Resolution cancelled the Prior Resolution
and regulated afresh the use of the economic and finan-
cial qualification criteria and business experience cer-
tificates of the demerging company in the tenders made
within the scope of the Code, in compliance with the
rules of partial and entire demergers. Within this frame-
work, the Board regulated the matters non-regulated by
the legislation regarding the effects of the demerger of
companies in the public tenders. In the light of above-
mentioned aspects, it is reflected that the Board aims to
prevent the possible or already existing disruptions re-
garding or arising from the aforesaid matters. B
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VIil. SONUC

Sirket boliinmesi, ticari hayatin hareketliliginin bir so-
nucu olarak sik sik karsilagilan bir durum olmakla bir-
likte, mevzuatta sirket boliinmesinin kamu ihalelerine
olan etkisine yonelik acik bir hiikiim bulunmamaktadir.
Daha 6nce Eski Karar ile ¢cézlime baglanmis sirket bo-
liinmelerinin kamu ihalelerine etkisi, Karar’da belirtil-
digi tizere, TTK'nin yiiriirliige girisi ve Kurul'un “uygu-
lamayt yonlendirme” gorevi sebebiyle, Karar ile yeniden
diizenlenmigtir. Karar ile Eski Karar iptal edilmis ve
sirket boliinmelerinde béliinen sirkete ait ekonomik ve
mali yeterlilik kriterleri ile is deneyimini gosteren bel-
gelerin Kanun kapsaminda yapilan ihalelerde kullanil-
masina iligkin hususlar tam béliinme ve kismi béliinme
esaslarina gore yeniden diizenlenmistir. Bu kapsamda
Kurul, sirket béliinmesinin kamu ihaleleri icin yarataca-
g1 etkilere iligkin mevzuatta yer almayan hususlarda ka-
rarlar almigtir. Yukarida anlatilanlar 15181nda, Kurul'un,
Karar’da anilan konularda ya da bu konulardan dogan,
yasanmasl muhtemel ya da yaganmakta olan aksaklikla-
rin éniine gegcmeyi amacladigl diisiiniilmektedir. B

Hasan Pulasl, Sirketler Hukuku Genel Esaslar, Ankara 2015
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