EVREN ESIN TANERi, YAGMUR TURAN

Mergers, Acquisitions and
Facilitated Merger in the
Capital Stock Companies

Sermaye Sirketlerinde
Birlesmeler, Devralmalar ve
Kolaylastirilmig Birlesme

ABSTRACT

In the capital stock companies, merger can be
realized through acquisition or new establish-
ment. All the process until the submission date
of the merger agreement and merger report
for approval of the general assembly is con-
ducted by the board of directors. The board
of directors prepares all documents including
aforementioned agreement and report and
convenes the general assembly of company
for a meeting. The Turkish Commercial Code
numbered 6102 (“TCC”) has brought some
novelties regarding mergers and acquisitions
as well as other numerous fields. One of those
is the participation of companies that are in the
status of capital loss or insolvency to merger
transaction under specific conditions. Another
novelty is the facilitated merger which exempts
some procedural obligations in mergers trans-
actions that the capital stock companies’ con-
trol is centrally collected. Demands in practice
are responded to some extent with those nov-
elties made in the TCC.

OZET

Sermaye sirketlerinde birlesme islemi devral-
ma veya yeni kurulus yoluyla gerceklestirile-
bilmektedir. Birlesme islemine iliskin birlesme
stzlesmesinin ve raporunun genel kurul ona-
yina sunulmasina kadarki tim stirec yonetim
kurulu tarafindan yonetilmektedir. Yonetim
kurulu, sdz konusu sdzlesme ve rapor dahil ol-
mak (zere tUm evraklar tanzim ederek sirket
genel kurulunu toplantiya cagirmaktadir. 6102
sayll Turk Ticaret Kanunu (“TTK"), bircok
alanda oldugu gibi birlesme ve devralmalarda
da birtakim yenilikler getirmistir. Bunlardan biri
borca batik olan sirketlerin belirli sartlar altinda
birlesmeye katilma imkani taninmasidir. Baska
bir yenilik ise kolaylastiriimis birlesme mues-
sesinin getirimesiyle hakimiyetleri tek bir elde
toplanan sermaye sirketlerinin birlesmeleri icin
bazi usuli zorunluluklarin kaldirimasidir. TTK'da
yapilan bu yeniliklerle uygulamanin taleplerine
bir nebze de olsa karsilik verilmistir.
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I. INTRODUCTION

ERGERS AND ACQUISITIONS ARE THE TRANSAC-
tionsrealized in order to change the control
of commercial companies. Merger within
the scope of the Turkish Commercial Code
numbered 6102 (“TCC”) occurs through a
merger of two (2) companies under a new

company or acquisition of a company by another one.!

Merger is regulated in between the articles 136 and 158
of the TCCin detail, since merger transaction may affect
not only companies participated in merger transaction
but also other third parties.

In this article, firstly, types of mergers will be explained,
afterwards processes/procedures regarding merger
transactions and their details will be stated. After ana-
lyzing the merger transaction in general, facilitated
merger procedure, which is a custom type of merger and
can be conducted if some conditions are fulfilled, regu-
lated in article 155 and 156 of the TCC will be analyzed.
Since mandatory implementation of some obligations
stipulated for mergers is eliminated in facilitated merg-
ers, processes of this kind of mergers can be implement-
ed more quickly than the other merger processes.

Il. TYPES OF MERGER
A. In General

Merger of commercial companies occurs by way of
merging the assets or businesses in terms of economy.?
Therefore, a single company that has the joint asset
emerges as aresult of such acquisition.

Pursuant to Article 136 of the TCC, companies can be
merged through an acquisition of a company by another
one, technically called merger through acquisition, or
merging under a new company, in other words merger
through new establishment. Legal processes and results
that need to be realized for both two methods are indi-
cated below respectively.

ANAHTAR KELIMELER: Birlesme ve
Devralmalar, Kolaylastiriimis Birlesme, Birles-
me Turleri, Devralma Yoluyla Birlesme, Yeni
Kurulus Yoluyla Birlesme, Birlesme ve Devral-
ma Sureci

1. GiRIS

IRLESME VE DEVRALMALAR, TICARET SIRKETLERININ

kontroliiniin el degistirmesi amaciyla yapilan

islemlerdir. 6102 sayil Tiirk Ticaret Kanunu

(“TTK”) anlaminda birlesme, bir sirketin bir

diger sirketi devralmasi veya iki sirketin yeni

bir sirket catis1 altinda birlesmesi suretiyle
gerceklesmektedir.!

Birlesme islemi yalnizca isleme katilan sirketleri degil,
bagkaca iiclincii kisileri de etkileyebilecek bir iglem ol-
dugundan, detaylh sekilde TTK’nin 136 ile 158. maddele-
ri arasinda diizenlenmistir.

Bu makalede oncelikle birlesme tiirleri izah edilecek,
akabinde, birlesme igleminin gerceklestirilmesine iligkin
islemler/prosediirler ile bunlarin detaylar1 anlatilacak-
tir. Birlesme genel olarak incelendikten sonra ise birleg-
menin 6zel bir tiirii olan ve baz sartlar yerine getirildi-
ginde uygulanabilen TTK’nin 155. ve 156. maddelerinde
diizenlenen kolaylastirilmig birlesme usulii incelenecek-
tir. Kolaylagtirilmig birlesmelerde, birlesmeler icin 6n-
goriilen birtakim yiikiimliiliiklerin uygulanma zorunlu-
lugu ortadan kalktigindan bu birlesmelerde siirec, diger
birlesmelere nazaran daha hizlh igletilebilmektedir.

II. BIRLESME TURLERI

A. Genel Olarak

Ticaret sirketlerinin birlesmesi, ekonomik yéniiyle
malvarliklarinin veya igletmelerin birlesmesi seklinde
gerceklesmektedir.” Dolayisiyla, devir neticesinde ortak
malvarli§ina sahip tek bir sirket ortaya cikmaktadir.

TTK’nin 136. maddesi uyarinca sirketler, bir sirketin
digerini devralmasi, teknik terimle devralma seklinde
birlesme veya yeni bir sirket icinde bir araya gelmeleri,
diger bir ifadeyle yeni kurulus seklinde birlesme yoluy-
la birlesebilmektedir. Asagida sirasiyla her iki yontem
acisindan gerceklestirilmesi gereken hukuki siirecler ve
bunlarin sonuglari ele alinmagtir.

ARTICLETTER|SUMMER 2016



| “Z
1HE LN
115 L
R L
marar it

TLLLLL
¥

B. Merger through Acquisition

One of the companies becomes property of the other
company and loses its legal personality by the way of this
acquisition method defined in the TCC as “acquisition of
a company by another one”. Pursuant to last paragraph
of Article 136 of the TCC, the assignee company loses
its legal personality and the transferee company takes
over the assets of assignee with its actives and passives
as a whole. Pursuant to article 142 of the TCC, the trans-
feree company is obliged to increase the company capi-
tal to the required level so as to protect the sharehold-
ers’ rights of the assignee company. In this regard, new
shares are issued and mentioned shares are given to the
owners of the assignee company.®

C. Merger through New Establishment

This acquisition method is indicated in Article 136 of the
TCC as “Companies can be merged through a merger of

OO T

B. Devralma Yoluyla Birlesme

TTK'da “bir sirketin digerini devralmast” seklinde ta-
nmimlanan bu birlesme yontemi ile sirketlerden biri di-
ger sirkete dahil olarak tiizel kisiligini yitirmektedir.
TTK’nin 136. maddesinin son fikrasi uyarinca, devrolu-
nan girketin tiizel kisiligi ortadan kalkmakta, malvarhg:
ise tiim aktif ve pasifleriyle birlikte devralan sirkete gec-
mektedir. Bu yol izlendiginde, TTK’nin 142. maddesine
gore, devralan sirket, sermayesini, devrolunan sirketin
ortaklarinin haklarinin korunabilmesi i¢in gerekli olan
diizeyde artirmak zorundadir. Bu baglamda yeni paylar
cikartilarak, s6z konusu paylar devrolunan sirketin sa-
hiplerine verilir. 2

C. Yeni Kurulus Yoluyla Birlesme
Bu yontem, TTK’nin 136. maddesinde, “Sirketler; yeni

bir sirket icinde bir araya gelmeleri, teknik terimle “yeni
kurulug seklinde birlesme’ yoluyla birlegebilirler.” seklin-
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two companies under a new company, technically called
merger through new establishment.” In this method, both
the transferee and the assignee company lose their legal
personalities and thus newly established company takes
over the rights, obligations and assets of both the trans-
feree and the assignee company as a whole. As a result
of merger through new establishment, shareholders of
companies participated in merger become a sharehold-
er automatically (ipso iure) in newly established com-
pany at the rate of their participation shares.*

lil. MERGER PROCESS

In practice generally, managing bodies of companies
that desire to carry out a merger transaction, primarily
make a decision towards initiating the merger process.
Afterwards, as soon as the process is initiated, relevant
documents are prepared and procedures are imple-
mented. All the process until the submission date of
merger agreement and merger report for approval of the

de izah olunmaktadir. Bu yontemde, hem devralan hem
de devreden sirketin tiizel kisiligi ortadan kalkmakta ve
bunun sonucu olarak her iki sirketin de haklari, borgla-
r1 ve malvarliklar: yeni kurulan sirketin tiizel kisiligine
toplu halde ge¢cmektedir. Yeni kurulug yolu ile birlesme
neticesinde, birlesmeye katilan sirketlerin pay sahipleri,
yeni kurulan sirkete katilim paylar1 oraninda kendili-
ginden (ipso iure) pay sahibi olurlar.*

lil. BIRLESME SURECI

Uygulamada genel olarak, birlesme iglemini gercekles-
tirmek isteyen sirketlerin yonetim organlar1 dncelikle
birlesme islemine baglanmasi yoniinde bir karar almak-
tadir. Akabinde, siirecin baglatilmasi ile birlikte, ilgili
evraklar hazirlanmakta ve prosediirler tatbik edilmek-
tedir. Birlesme s6zlesmesinin ve raporunun genel kurul
onayina sunulmasina kadarki tiim siire¢ yénetim organi
tarafindan yonetilmektedir. Sirket yonetim kurullar: es-
zamanl olarak, TTK’nin 149. maddesinde diizenlenen
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general assembly is conducted by the managing board.
Boards of directors of companies simultaneously pre-
pare announcements regarding inspection right indi-
cated in Article 149 of the TCC and apply to the related
trade registry for these announcements to be published,
prepare all documents including merger report and
merger agreement and convene a meeting of general as-
sembly. In this part, some critical issues regarding the
aforementioned process will be examined.

A. Inspection Right

The TCC has adopted principle of transparency in
mergers and acquisitions. Inspection right also serves
this principle. In this regard, by each of the companies
participating in merger, some documents that are in the
scope of the TCC are obliged to be hold open for inspec-
tion of shareholders, dividend right certificates holders,
holders of security certificates that are issued by the
company, persons who have benefits and other related
persons at headquarters or branches of the mentioned
companies thirty days prior to the general assembly
meeting in which the merger transaction will be under
discussion. Such documents are stated in Article 149
of the TCC and these are; merger agreement, merger
report, year-end financial statements of the last three
years, annual activity reports and if necessary, interim
balance sheets.

B. Interim Balance Sheet

Interim balance sheet is another type of inspection right
which is granted to shareholders of the company and
regulated as a result of transparency principle adopted
by the TCC. That is to say, there might be a long period
of time between the date of last balance sheet and the
execution date of the merger agreement. It is regulated
in Article 144 of the TCC that should this time period ex-
ceeds six months or substantial changes have occurred
in the assets since the last balance sheet date, companies
are obliged to submit an interim balance sheet in order
to procure that appropriate decisions are adopted by
shareholders and related persons in terms of the current
information.

C. Merger Agreement
Pursuant to Article 145 of the TCC, written merger

agreement shall be executed in both merger through
acquisition and merger through new establishment. Ex-

inceleme hakkina iligkin ilanlar1 hazirlamakta, bunlarin
ilan edilmesi icin ilgili ticaret sicili miidiirliigiine bas-
vurmakta, birlesme raporu ve birlesme s6zlesmesi dahil
tlim evraklar: tanzim etmekte ve sirket genel kurulunu
toplantiya ¢cagirmaktadir. Bu boliimde, s6z konusu siire-
ce iligkin bir takim kritik hususlar irdelenecektir.

A. inceleme Hakki

TTK, birlesme ve devralmalarda seffaflik ilkesini be-
nimsemektedir. Inceleme hakki da bu ilkeye hizmet
eder. Bu baglamda, TTK kapsaminda sayilan bazi belge-
ler, birlesme isleminin goriisiilecegi genel kuruldan 6n-
ceki otuz giin icerisinde, birlesmeye katilan sirketlerden
her biri tarafindan merkezlerinde ve subelerinde, ortak-
larin, intifa senedi sahipleriyle sirket tarafindan ihrac
edilmis bulunan menkul kiymet hamillerinin, menfaati
bulunan kisilerin ve diger ilgililerin incelemesine acik
tutulmak zorundadir. S6z konusu belgeler TTK’nin 149.
maddesinde sayllmakta olup bunlar; birlesme s6zlesme-
si, birlesme raporu, son ii¢ yilin yilsonu finansal tablo-
lariyla yillik faaliyet raporlar1 ve gerekmesi halinde ara
bilancolardir.

B. Ara Bilanco

Ara bilango, TTK’da benimsenen seffaflik ilkesinin so-
nucu olarak éngoriilen ve sirketin ortaklarina taninan
inceleme hakkinin bir bagka cesididir. $oyle ki, son bi-
lancoyla birlesme s6zlesmesinin imzalanmasi arasinda
cok uzun siireler gecmesi s6z konusu olabilmektedir.
Ortaklarin ve ilgililerin giincel bilgilere gore uygun ka-
rarlar vermesiicin TTK'nin 144. maddesinde, bu siirenin
alt1 aydan fazla olmasi halinde veya son bilanco tarihin-
den sonra malvarhiginda 6nemli bir degisiklik meydana
geldiyse, sirketlere ara bilanco diizenleme zorunlulugu
getirilmigtir.

C. Birlesme Soézlesmesi

Gerek devralma, gerekse de yeni kurulus yoluyla birles-
mede, TTK’nin 145. maddesi uyarinca yazili sekilde bir
birlesme s6zlesmesi yapilmalidir. Yazihilik bir gecerlilik
sart1 olup, yazili yapilmayan birlesme s6zlesmesi gecer-
lilik kazanamayacak ve tescil ettirilemeyecektir. Sozleg-
me, birlesmeye katilan sirketlerin y6netim organlarinca
imzalanmali ve genel kurullar: tarafindan onaylanmali-
dir. Genel kurullarin onayina kadar bir birlesme sozleg-
mesi yiiriirliige girmeyecek, genel kuruldan gelen onaya
kadar s6zlesme askida gecerli olacaktur.
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ecution of the merger agreement in written format is a
validity condition, and therefore a merger agreement
which is not executed in written format cannot be valid
and registered. The agreement shall be signed by the
managing bodies of companies that are participated in
merger and it shall be approved by companies’ general
assembly. A merger agreement will not enter into force
until the date of general assemblies’ approval and agree-
ment will be pending until the date of approval.

Mandatory components of this agreement are indicated
in Article 146 of the TCC. The content hereby does not
restrict the components that merger agreement can
comprise. It indicates the minimum mandatory content
as it is stated by article’s justification. Mandatory com-
ponents that are obliged to be included in the agreement
are stated below:

1. Trade names, legal types and headquarters of the
companies that have participated in merger; in the

Bu sozlesmenin zorunlu unsurlart1 TTK’nin 146. mad-

desinde belirlenmistir. Burada sayilan igerik, birlesme
sozlesmesinin icerebilecegi hususlar1 simirlamamakta,
madde gerekcesinin ifadesiyle asgari zorunlu icerigi
gostermektedir. S6zlesmede bulunmasi zorunlu unsur-
lar agagidaki sekildedir:

i. Birlesmeye katilan sirketlerin ticaret unvanlary, hu-
kuki tiirlert, merkezleri; yeni kurulug yolu ile birlesme
halinde, yeni sirketin tiirti, ticaret unvani ve merkezi,

it. Sirket paylarimuin degisim orani, ongoériilmiisse
denklestirme tutary devrolunan girketin ortaklart-
nin, devralan sirketteki paylarina ve haklarina iligkin
actklamalar,

iti. Devralan sirketin, imtiyazli ve oydan yoksun pay-
larin sahipleriyle intifa senedi sahiplerine tamdigt
haklar,
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case that the merger is made through new establish-
ment, type, trade name and headquarter of the new
company.

ii. Exchange rate of the company shares, if it is speci-
fied, equalization price; explanations regarding as-
signee company’s shareholders’ shares and rights in
the transferee company.

tii. Rights that the transferee company granted to
the shareholders who have privileged and non-voting
shares and to the holders of divided right certificates.

tv. Form of the alteration of the company shares.

v. The date that shares acquired through merger enti-
tled to the right of the balance sheet profit of transfer-
ee or newly established company and all particulars
regarding this claim.

iv. Sirket paylartmin degistirilmesinin sekli,
v. Birlesmeyle iktisap edilen paylarin, devralan veya
yeni kurulan sirketin bilango kdrina hak kazandigt

tarth ve bu isteme iliskin biitiin ozellikler,

vi. Gereginde TTK’ min 141. maddesi uyarmnca belirle-
necek olan ayrilma akgest,

vii. Devrolunan girketin islem ve eylemlerinin devra-
lan girketin hesabina yapilmus sayilacagu tarih,

viii. Yonetim organlarina ve yénetici ortaklara tani-
nan ozel yararlar,

ix. Gereginde simirsiz sorumlu ortaklarin isimlert.
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vi. When required, the squeeze-out fee which will be
determined in accordance with Article 141 of the TCC.

vii. Date of the transactions and actions of the assign-
ee company that will be deemed to be conducted for
the account of the transferee company.

viii. Special benefits granted to the managing bodies
and managing partners.

ix. When required, names of unlimited liable share-
holders.

D. Merger Report

Merger report is prepared in order to inform sharehold-
ers regarding risks, features and possible benefits of
mentioned merger and procure that shareholders fully
understand such risks, features and benefits and vote ac-
cordingly after the execution of the merger agreement
by managing body and before the approval of merger in
the general assembly meeting. Merger report serves the
purpose of providing transparency to the companies. As
stated above, transparency principle in the TCC does
not only protect shareholders’ interests, but also serves
illumination of the company employees and some
third parties.® Thus, shareholders, who will approve the
merger or not, can have a better understanding of which
circumstances the benefits of employees and the share-
holders will be protected and can also conduct required
inspections. The merger report can be prepared sever-
ally or jointly by the board of directors of all the compa-
nies participating in the merger. Pursuant to Article 147
of the TCC, the mandatory contents that are required to
be involved in the merger report and to be explained in
the merger in terms of economic and legal aspect are as
indicated below:

1. Purpose and results of merger
ii. Merger agreement

iii. Exchange rates of the company shares and if it
is determined, equalization payment; shareholder
rights that are granted to the shareholders of the
transferee company by the assignee company,

tv. When required, the amount of the squeeze-out fee
and the reasons for providing squeeze-out fee instead
of providing company shares and shareholders rights,

D. Birlesme Raporu

Birlesme raporu, birlesme sézlesmesinin yénetim orga-
ninca imzalanmasinin ardindan genel kurulun onayna
sunulmadan 6nce, ortaklarin s6z konusu birlesmenin
risklerini, 6zelliklerini ve olasi faydalarini etrafh sekilde
anlayip onagore oy kullanmalarii¢in ortaklarayapilan bir
bilgilendirme niteligindedir. Birlesme raporu sirketlerde
seffafhigin saglanmas1 amacina hizmet etmektedir. Yu-
karida belirtildigi tizere TTK’da ilke olarak benimsenen
seffaflik, sadece ortaklarin ¢ikarlarim korumakla kalmaz,
ayrica sirket calisanlarinin ve bazi ficiincii taraflarin da
aydinlatilmasina hizmet eder.’ Béylece birlesmeyi onay-
layacak veya onaylamayacak olan pay sahipleri, kendile-
rinin ve girketin ¢ikarlarinin hangi ihtimalde daha iyi ko-
runacagini daha iyi anlayabilecek ve gerekli incelemeleri
gerceklestirebileceklerdir. Birlesme raporu, birlesmeye
katilan tiim sirketlerin yonetim kurullarinca ortak olarak
hazirlanabilecegi gibi, ayr1 ayr1 da hazirlanabilmektedir.
TTK’nin 147. maddesi uyarinca, birlesme raporunda bu-
lunmasi gereken ve raporda hukuki ve ekonomik yonden
aciklanacak olan zorunlu icerik asagidaki sekildedir:

1. Birlesmenin amact ve sonuglari,
ii. Birlesme sozlegmes,

iii. Sirket paylarinin degisim orani ve ongériilmiisse denk-
lestirme akgesi; devrolunan girketlerin ortaklarina devra-
lan sirket nezdinde taminan ortaklik haklart,

v. Gereginde ayrilma akgesinin tutart ve girket pay ve or-
taklik haklari yerine ayrilma akgesi verilmesinin sebeplert,

v. Degisim oraninin belirlenmesi yéniinden paylarin deger-
lemesine iliskin ozellikler,

vi. Gereginde devralan sirket tarafindan yapilacak artirt-
mun miktary,

vii. Ongoriilmiisse, devrolunan sirketin ortaklarina, birles-
me dolayisiyla yiiklenecek olan, ek 6deme ve diger kisisel
edim yiikiimliiliikleri ile kisisel sorumluluklar hakkinda
bilgi,

viii. Degisik tiirdeki sirketlerin birlesmelerinde, yeni tiir do-
layistyla ortaklara diigen yiikiimliiliikler,

ix. Birlesmenin, birlesmeye katilan girketlerin iscileri iize-
rindeki etkileri ile miimkiinse bir sosyal planin icerigi,

ARTICLETTER|SUMMER 2016



v. Features regarding valuation of the shares in terms
of determination of the exchange rate.

vi. The amount of capital increase that will be made
by the transferee company when required.

vii. If it is specified, information on additional pay-
ment and other personal performance liabilities and
personal responsibilities to be imposed to sharehold-
ers of the assignee company due to merger.

viii. In mergers of different types of companies, the ob-
ligations imposed to the shareholders due to the new

type.

ix. Merger’s effects on the employees of the companies
participating in the merger and if possible, content of
a social plan.

x. Merger’s effects on the creditors of the companies
participating in the merger.

X. Birlesmenin, birlesmeye katilan sirketlerin alacaklilart
lizerindeki etkilert,

xi. Gerekiyorsa, ilgili makamlardan alinan onaylara dair
actklamalar ve gerekgeler.

E. Birlesme S6zlesmesinin Genel Kurulda Gorii-
siilmesi ve Birlesme Kararinin Onaylanmasi

Yukarida da bahsedildigi tizere, birlesme karar1 genel
kurulda onaylanacaktir. TTK’nin 151. maddesi uyarinca,
birlesme kararinin genel kurulda onaylanmasi 6zel bir
nisaba tabi tutulmustur. Uygulamada en sik karsilagilan
sirket tiirii anonim sirket oldugundan bu sirket tipi baki-
mindan konunun aydinlatilmasinda fayda gériilmekte-
dir. TTK’nin 151. maddesinin birinci fikrasinin (a) bendi
uyarinca, anonim girketlerde iki dereceli bir nisap aran-
maktadir. Bumaddeye gore, olumlu oylar hem sermaye-
nin ¢ogunlugunu, hem de genel kurulda mevcut oylarin
dortte {iciinii temsil etmelidir. Bu a¢idan toplanti nisabz,
sermayeyi olusturan paylarin yarisina tekabiil etmekte-
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xi. If required, reasons and the explanations regard-
ing the approvals granted by the related authorities.

E. Discussion of the Merger Agreement in Gen-
eral Assembly Meeting and Approval of the
Merger Resolution

Asitis mentioned above, merger decision is approved by
the general assembly. As per the Article 151 of the TCC,
the approval of the merger resolution is subjected to a
special quorum. Since joint stock company is the most
common company type in practice, it is useful to explain
shed some light on the subject in terms of this company
type. Pursuant to Article 151/1 (a), two-graded quorum is
required in joint stock companies. Pursuant to this arti-
cle, affirmative votes must represent both the majority
of capital and the three quarters of the existing votes in
general assembly. In this respect, quorum for meeting
equals to the half of the shares composing the capital. In
other words, three quarters of the shares represented in

dir. Bir bagka deyisle, genel kurulda temsil edilen payla-
rin dortte ti¢liniin olumlu oy kullanmasinin yani sira, bu
olumlu oylar sirketin sermayesinin en az yarisina denk
diisiiyor olmahdir.

IV. OZEL HALLER

A. Tasfiye Halindeki Sirketlerin Birlesmeye Ka-
tilmasi

Tasfiye halindeki girketlerin birlesmeye katilmasi,
TTKnin 138. maddesince miimkiin olmakla birlikte, bu
sirketlerin birlesmeye katilmas: icin iki sart 6ngoriil-
miistiir. Bunlardan ilki, TTK’nin 548. maddesinde dii-
zenlenen, tasfiyeden dénme kararinda aranan bir sart
olan malvarhigimin dagitilmaya baglanmamig olmasidir.
Ikinci sart ise, tasfiye halindeki sirketin devrolunan gir-
ket olarak birlesmeye katilmasidir. Bu sartlarin saglan-
diginin, TTK’min 138. maddesinin ikinci fikrasina gore,
devralan girketin merkezinin bulundugu yerin ticaret

ARTICLETTER|SUMMER 2016



general assembly shall vote affirmative and also these af-
firmative votes must at least equal to the half of the com-
pany capital.

IV. SPECIAL SITUATIONS

A. Participation of a Company in Liquidation in
Merger

Pursuant to Article 138 of the TCC, in spite of the fact that
it is possible for companies in liquidation to participate
in merger, two conditions are determined for these com-
panies’ participation in merger. First condition is that
the distribution of assets has not commenced which is
regulated in Article 548 of the TCC and required for reso-
lution regarding revocation of liquidation. Second condi-
tion is that the company in liquidation must participate
in merger transaction as an assignee company. Pursuant
to paragraph 2 of Article 138 of the TCC, fulfillment of
these conditions shall be proven through the documents
submitted to the trade registry which the transferee
company’s headquarter is registered to. In practice, this
situation is proved with the report of an independent ac-
countant, financial advisor or sworn financial advisor.

B. Participation of the Companies that are in
Capital Loss or Insolvency in Merger

Pursuant to Article 139 of the TCC, companies that are
in capital loss or insolvency are allowed to participate in
merger. In order to clarify the subject, concepts of capital
loss and insolvency shall be touched on briefly.

The subject of authorizations of the board of directors in
the case of a capital loss or insolvency is regulated in Arti-
cle 376 and 377 of the TCC. Pursuant to Article 139 of the
TCC, capital loss is described as losing the half of capital
and legal reserve due to the losses. Insolvency means
that the company’s assets are insufficient to cover the
company’s debts. Although the board of directors must
apply to the commercial court of first instance in case
of insolvency as per Article 376 of the TCC, legislative
allows the “remedial mergers” with the justification of
law’s statement.® As long as the required condition is ful-
filled, there is no impediment for companies in these two
(2) situations to also merge with a company. The condi-
tion in question is that the other company participating
in merger shall have sufficient amount of freely dispos-
able equity capital to cover the lost capital or eliminate
the insolvency. In practice, this situation is also proved

sicil miidiirliigiine sunulan belgelerle ispatlanmasi ge-
rekmektedir. Uygulamada bu durum, serbest muhase-
beci mali miisavir veya yeminli mali miisavir raporu ile
ispat edilmektedir.

B. Sermaye Kaybi veya Borca Batiklik Halinde
Olan Sirketlerin Birlesmeye Katilmasi

TTK’nin 139. maddesi uyarinca sermaye kaybi veya bor-
ca batiklik halinde olan girketlerin birlesmeye katilma-
sina cevaz verilmektedir. Bu hususun daha iyi anlagila-
bilmesi i¢in, dncelikle sermaye kayb1 ve borca batiklik
kavramlarina kisaca deginmek gerekir.

Sermaye kaybi1 ve borca batiklik durumunda yénetim
kurulunun yetkileri konusu TTK’nin 376. ve 377. mad-
delerinde diizenlenmektedir. Sermaye kaybi, TTK'nin
139. maddesiuyarinca, sermaye ve kanuni yedek akcenin
yarisinin zararlarla kaybolmug bulunmasi halidir. Borca
batiklik ise, sirketin aktiflerinin, bor¢larini karsilamaya
yetmemesi anlamina gelir. Her ne kadar TTK’nin 376.
maddesi uyarinca yénetim kurulu, borca batiklik ha-
linde asliye ticaret mahkemesine bildirimde bulunmak
durumunda olsa da kanun koyucu, gerekcedeki ifadey-
le¢ “fyilestirici birlesmelere” izin vermektedir. Kanunda
aranan sart saglandigi siirece, bu iki (2) haldeki sirketin
de birlesmesine bir engel bulunmamaktadir. S6z konu-
su sart ise, birlesmeye katilan diger sirketin serbestce
tasarruf edilebilen 6zvarliginin, kaybolan sermayeyi
kargilayabilecek veyaborca batik statiiden cikarabilecek
miktarda olmasidir. Uygulamada, bu durum da serbest
muhasebeci mali miigavir veya yeminli mali miisavir ra-
poruile ispat edilmektedir.

V. KOLAYLASTIRILMIS BiRLESME

TTK’nin155. maddesinde kanun koyucu, sermaye sirket-
lerinin hakimiyetlerinin tek bir elde toplandigi veya bii-
yiik oranda yogunlastig1 birlesme hallerinde, s6z konusu
sirketleri baz1 usuli zorunluluklardan muaf tutmusgtur.
Kolaylastirilmig birlesmeye iliskin hiikiimler {i¢ farkh
ihtimalin varlig1 halinde uygulama alam bulacaktir.

Anilan maddede s6z edilen ilk ihtimal, devralan sermaye
sirketinin, devrolunan sermaye sirketinin oy hakki ve-
ren biitiin paylarma sahip olmasidir. Ikinci ihtimal, bir
sirket ya da bir gercek kisi veya kanun yahut sézlesme
dolayisiyla bagh bulunan kisi gruplarinin, birlesmeye
katilan sermaye sirketlerinin oy hakk: veren tiim pay-
larina sahip olmasi halidir. I"J(;iincii ihtimal ise, devralan
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with the report of independent accountant, financial ad-
visor or sworn financial advisor.

V. FACILITATED MERGER

Pursuant to Article 155 of the TCC, in mergers where the
capital stock companies’ control is centrally collected or
highly centered, the legislator exempted the companies
from some procedural obligations. Provisions regarding
facilitated merger can be applied with the existence of
three different possibilities.

First possibility in the aforementioned article is that
the assignee company has all the shares that grant vot-
ing right of the transferee company. Second possibility
is that a company or a real person or a group of persons
connected because of law or a contract has all the shares
that grant voting right of the companies participating in
the merger. Third possibility is that the assignee compa-
ny has atleast 90% of the shares that grant voting right.

sermaye sirketinin, devrolunan sermaye sirketinin oy
hakki veren paylarinin en az %90’1na sahip olmasi du-
rumudur.

Kanunun ilk iki varsayiminda hakimiyet tamamen tek
bir gercek ya da tiizel kiside toplanmaktadir. Uciincii
ihtimalde ise %90’a varan bir hakimiyet s6z konusu-
dur. Bu hitkiimlerin ulagsmaya calistig1 amacg, cok benzer
hatta cogu zaman ayni kisilerin hakimiyetinde bulunan
sirketler birlegirken, birlestirmeyi yapan sahislarin ayni
zamanda bu birlesmeden etkilenecek sahislar olmalari,
dolayisiyla inceleme hakki gibi seffaflik ilkesi kapsamin-
daki haklara ihtiya¢ kalmamasidir. Hakimiyet oraninin
%90 oldugu hallerde ise azlik pay sahiplerine ek koru-
malar getirilmistir.

Kanunda diizenlenen ilk iki durumda, birlesmeye kati-
lan sirketler birlesme sézlesmesinde sadece TTK madde
146/1-a'da sayilan sirket bilgilerini, varsa ayrilma akce-
sini, islemlerin devralan sirket hesabina yapilmis sayi-
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In first two assumptions set forth in the TCC, the con-
trol is wholly held by one real person or legal entity.
However, in the third assumption, almost 90% control is
in question. These provisions aim to make sure that the
persons who conduct this merge transaction also be the
ones who are affected by the merger transaction, while
the companies that are in control of the similar, and even
mostly the same persons, and thus the rights within the
scope of transparency principle such as the inspection
right to not needed anymore. In the cases of 90% of con-
trol rate, the additional protections have been provided
to minority shareholders.

In the first two situations regulated in the law, it is suf-
ficient for companies participating in merger to only
regulate the company information stated in Article 141/1
(a), squeeze out fee, the date on which the transactions
are deemed to be realized on the account of transferee
company and special benefits to be granted to the man-
aging body in merger agreement. Furthermore, compa-

7L
‘;ﬁff?{ﬂ%m

o WL el

lacag tarihi, yonetim organlarina taninan 6zel yarar-
lar diizenlemesi yeterlidir. Ayrica, birlesmeye katilan
sirketler, birlesme raporu diizenlemek veya inceleme
hakki saglamak zorunda degildir. Taraflar birlesme s6z-
lesmesini genel kurullarinin onayina sunmakla yiikiim-
lii olmayip, birlesme neticesinde bir sermaye artirimi
gerceklesmeyecekse, taraflarin yonetim organlarinin
birlesme s6zlesmesinin kabul edildigi yéniinde bir karar
almalar yeterli olmaktadir.

TTK’nin 155. maddesinde diizenlenen ii¢iincii ihtimale
uygun kolaylastirilmig birlesme uygulanmas: icin ka-
nunda baz: ek sartlar 6ngoriilmiistiir. Bunlar, hitkmiin
ikinci fikrasinda diizenlenen, azinlik pay sahiplerine
secimlik ayrilma akgesinin 6nerilmis olmasi ve ek bir
sorumluluk getirilmemesi sartlaridir. Bu iki sart gercek-
lesirse, s6z konusu sirketler de kolaylagtirilmig sekilde
birlegebilirler. Bu ihtimalde girketler inceleme hakkini
geregince yerine getirmekle yiikiimliidiirler.
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nies participating in merger are not obliged to prepare
a merger report or provide an inspection right. Parties
are not obliged to submit the merger agreement to the
general assembly for approval and it is sufficient for
the managing bodies to take a decision regarding the
approval of merger agreement provided that company
capital will not increase as a result of the merger.

Some additional obligations are regulated for the facili-
tated mergers to be performed in accordance with the
third assumption indicated in Article 155 of the TCC.

-l_,/) DAt

V1. BIRLESMENIN SONUCLARI

Birlesme s6zlesmesinin tesciliyle, birlesme hukuken so-
nuc dogurmaya baglar. Tescilin ilk sonucu, devrolunan
bir sirket varsa veya yeni kurulus yoluyla birlesme ger-
ceklesiyorsa, bu sirketlerin tasfiye siirecine girmeden,
kendiliginden infisah etmesidir. Infisah eden (devrolu-
nan) sirketin malvarligi, TTK'nin 136. maddesi uyarinca
bir biitiin olarak (kiilli halefiyet yoluyla) devralan sirke-
te gecer. Birlesme hukuken gecerlilik kazandiktan sonra
sirketlerin alacaklilari, TTK 157. maddesine gore ii¢ ay

1TCC Art. 136.

2 Hasan Pulash, Sirketler Hukuku Serhi,

Ankara 2014, p. 127.

3 The exception to this situation is squeeze fee, and
the regulation about squeeze fee is in Article 141 of
the TCC. Accordingly, companies participating in

shares in this regard.

merger can grant a right to shareholders to make a
selection between having shares and shareholder
rights in the transferee company or having squeeze
out fee equal to the value of the assignee company's

4 Hiisnii Turanh, Yeni Tiirk Ticaret Kanununa Gére
Ticaret Sirketlerinin Birlesmesi, lzmir 2014, p. 56.

5 Turanh, p.153.

6 TCC Art. 139.

7 Oruc Hami Sener, Teorik ve Uygulamali
Ortakliklar Hukuku, Ankara 2012, p. 129.
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These are the obligations of proposition of the squeeze
out fee to the minority shareholders and not imposing
an additional obligation which are regulated in the sec-
ond paragraph of the provision. If these conditions are
fulfilled, the aforementioned companies can merge in
a facilitated way. In that case, companies are obliged to
fulfill the inspection right properly.

VI. RESULTS OF MERGER

Merger becomes legally effective through the registra-

icinde, alacaklarinin devralan sirket tarafindan teminat
altina alinmasini isteyebilirler. Ayni hitkkmiin dérdiincii
fikrasi uyarinca, diger alacaklilar zarar gérmeyecekler-
se, devralan sirket alacag) teminat altina almak yerine
dogrudan 6deyebilir. Onemle belirtmek gerekir ki, ka-
nun koyucu alacaklilara birlesmeye engel olma hakki
tanmimamigtir,” fakat TTK’nin 193. maddesi uyarinca bir-
lesme sonrasinda dava agcma imkani vermistir. Her iki
halde de, birlesme isleminin gerceklesmesi ile birlikte,
birlegen sirketlerin tiizel kisiligi tasfiyesiz olarak sona
ermekte ve ticaret sicilinden silinmektedir.

1TTK m. 136.

2 Hasan Pulash, Sirketler Hukuku Serhi,

Ankara 2014, s. 127.

3 Bu durumun istisnasini ayrilma akcesi
olusturmakta olup, ayrilma akgesi ile ilgili diizenleme

TTK'nin 141. maddesinde yer almaktadir. Buna taniyabilmektedir.

gbre, birlesmeye katilan sirketler, birlesme
stzlesmesinde, ortaklara, devralan sirkette, pay
ve ortaklik haklarinin iktisabi ile iktisap olunacak
sirket paylarinin gercek degerine denk gelen

bir ayrilma akcesi arasinda secim yapma hakki

4 Huisnii Turanl, Yeni Tiirk Ticaret Kanununa Gére
Ticaret Sirketlerinin Birlesmesi, lzmir 2014, . 56.

5 Turanl, s.153.

6 TTKm. 139.

7 Oruc Hami Sener, Teorik ve Uygulamali
Ortakliklar Hukuku, Ankara 2012, s. 129
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tion of merger agreement. If there is a company which
was acquired or the merger is occurred through new
establishment, the first result of registration is dissolu-
tion of these companies automatically without entering
a liquidation process. Dissolved (acquired) company’s
asset is taken over by the transferee company as a whole
(through universal succession) in accordance with the
Article 136 of the TCC. After the merger becomes legally
valid, creditors of company can make a claim to secure
the receivables by the transferee company within three
months according to the Article 157 of the TCC. Pursu-
ant to fourth paragraph of the same article, if the other
creditors are not damaged, the transferee company can
directly pay the receivables instead of providing a secu-
rity. It must be emphasized that, the legislator has not
granted the creditors a right to prevent the merger” but
in accordance with Article 193 of the TCC, it has granted
the right to bring an action after the merger transaction.
In both two situations, when merger occurs, merging
companies’ legal personality ends without liquidation
and such companies are deregistered from the trade

registry.

VIi. CONCLUSION

Mergers and acquisitions are the transactions which are
complex in terms of judicial aspect and significant and
risky in terms of economical aspect. Therefore, despite
the detailed regulations in the law, both pre-merger and
merger process will be difficult for the parties.

In response to this situation, legislator provides some
procedural facilities provided that some conditions are
fulfilled. Although opportunities provided in law re-
sponds to some extent to the current demands in prac-
tice, the subject prompts parties to act cautiously due to
its legal complexness and the reason that it has a con-
siderable risk in terms of economical and operational
aspects. B
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