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Liability of Lawyers for
Legal Opinions
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ABSTRACT

|t is a very common practice for clients to con-
sult their lawyers for legal opinion in order to
determine their legal status. Legal opinions of
lawyers should be considered in the scope of
proxy relationship between lawyers and their
clients. Therefore, the liability of a lawyer for
providing a legal opinion is a general liability
arising from emanating from Article 112 of the
Turkish Code of Obligation No. 6098 (“TCO"),
which is titled “Failure to Fulfill of Obligations'.
This article maintains that a lawyer can be held
liable only when his fault is proven, in case the
client suffers from lawyer's misleading opinion.

KEY WORDS: Legal Opinion, Attorney’s Re-
tainer Agreement, Lawyer’s Liability, Fault-Ba-
sed Liability

OZET

Gunumuzde, muvekkillerin avukatlarindan, hu-
kuki durumlarinin tespiti icin hukuki miitalaa
istemeleri yaygin bir uygulamadir. Avukatlarin
verdikleri hukuki mutalaalar movekkilleriyle
aralarinda olusan vekalet iliskisi cercevesinde
degerlendirilmelidir. Bu nedenle, avukatin hu-
kuki mUtalaa vermek suretiyle altina girdigi so-
rumluluk, 6098 sayili Turk Borclar Kanunu'nun'
(“TBK"”) “Borcun Ifa Edilmemesi" baslikli 112.
maddesinde yer alan genel hikim uyarinca
kusura ve zarara bagl bir sorumluluktur. Do-
layisiyla, avukatin hatall bir mitalaa vermesi
sonucunda muvekkilin zarara ugramasi halin-
de, bu zarar ancak avukatin mUtalaay verirken
kusurlu davrandiginin ispat edilmesi durumun-
da talep edilebilecektir.

ANAHTAR KELIMELER: Hukuki Miitalaa,
Vekalet Sozlesmesi, Avukatin Sorumlulugu,
Kusura Baglilik
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I. INTRODUCTION

ANY REAL OR LEGAL PERSONS SEEK LEGAL CON-
sultancy from experts in their practice
area to determine their present or poten-
tial legal status in their legal relationships,
request information concerning possible
legal risks and how to prevent or mini-

mize these risks. Giving expert opinions on legal issues
is a right which has been only granted to lawyers by Ar-
ticle 35 of Turkish Lawyer Code No 11362 (“TLC”). Ac-
cording to that article, which is titled “Duties Only to be
Performed by Lawyers”, lawyers have the duty of care in
performing acts covered by this article. It is necessary to
examine liabilities of lawyers resulting from their legal
opinions in order to understand what kind of legal rem-
edies the clients relying on a lawyer’s opinion have to
protect themselves.

In this article, legal characters of lawyers’ legal opinions,
liability of lawyers in different cases, and the conditions
to hold a lawyer liable for an incorrect legal opinion and
relevant results will be analyzed.

Il. LEGAL NATURE OF LAWYER'S OPINION

Legal opinion is an expert opinion prepared by a law-
yer at client’s request in order to analyze his/her legal
status. It is necessary to determine the legal nature to
comprehend the scope and conditions of the lawyer’s
liability. In order to come to a conclusion in this issue,
the subject should be examined by taking provisions
concerning retainer relationship regulated in the TCO
as well as the position of lawyers which is regulated in
the TLC into account.

A. Analysis from the Perspective of Attorney’s
Retainer Agreement

1. In General

Attorney’s retainer agreements are one of the works and
services agreements regulated under the TCO. These
agreements are described as “agreement that lawyer
undertakes to do a work or transaction of client” in Ar-
ticle 502 of the TCO. An agreement shall not fall in the
scope of another works and services agreement to be
considered as an attorney’s retainer agreement.® Within
this respect, advocacy, being a profession which offers
professional expertise, does not correspond to service

1. GiRIS

IRCOK GERCEK VE TUZEL KiSi HUKUKI IiLiSKiLE-
rinde hukuki danmismanhk hizmeti arayigina
girmekte ve icerisinde bulunduklar1 veya
potansiyel olarak bulunacaklar1 durumlarin
hukuken degerlendirmesini, kars1 karsiya ka-
labilecekleri hukuki risklerin tespitini ve bu
risklerin en aza indirgenmesi i¢cin yapilabileceklerine dair
bilgiyi, alanlarinda uzman kigilerden talep etmektedir. Bu
dogrultuda, 1136 sayili Avukatlik Kanununun? (“AK”)
“Yalmiz Avukatlarin Yapabilecegi Isler” baghkh 35. mad-
desi uyarinca, hukuki konularda miitalaa verme yetkisi
yalmizca avukatlara taninmug bir hak olup, avukatlarin
s6z konusu yetkilerini 6zen yiikiimliiliigli cercevesinde
gerceklestirmeleri gerekmektedir. Avukatlardan aldiklar:
miitalaay: temel alarak giivenle hareket eden kisilerin hu-
kuki korunma imkanlarini anlamak bakimindan, avukat-
larin verecekleri hukuki miitalaalardaki sorumluluklari-
nin inceleme konusu yapilmasi gereklilik arz etmektedir.

Bu calismada, avukatlarim verdigi hukuki miitalaanin hu-
kuki niteligi, cesitli ihtimaller kargisinda verdigi miitala-
alarla baglhihig ve yanhgs hukuki miitalaadan sorumlu tu-
tulabilmeleri i¢in gereken kogullar ve bunlarin sonuglari
ele alinacaktir.

Il. MUTALAANIN HUKUKIi NITELIGi

Hukuki miitalaa, bir avukatin bagka bir sahsa hukuki du-
rumu hakkinda verdigi uzman goriisiidiir. Bunun hukuki
niteliginin tespiti, sorumlulugun kapsami ve kogullarimin
tespiti bakimindan gereklilik arz eder. Bu konuda bir so-
nuca varilabilmesi, konunun 6098 sayil1 TBK ve 1136 sa-
yil1 AK bakimindan incelenmesiyle miimkiin olabilecek-
tir. Zira avukatlik mesleginin temeli olan vekalet iligkisi
TBK'da ve avukathga iliskin 6zel hiikiimler AK’da diizen-
lenmigtir.

A. Vekalet Sézlesmesi Hiikiimleri Acisindan De-
gerlendirme

1. Genel Olarak

Vekalet sozlesmeleri, TBK'da 6zel olarak diizenlenmis
is gorme sozlesmelerindendir. Bu s6zlesmeler TBK'nin
502. maddesinde, “vekilin vekdlet verenin bir isini gor-
meyt ya da iglemini yapmay iistlendigi sézlesme” seklin-
de tamimlanmigtir. Bir is gérme sozlesmesinin vekalet
sozlesmesi sayilabilmesi icin bagka bir is gérme sozles-
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agreements, agreements of work, or another work and
services agreement type. Therefore, it is proper to ac-
cept that the relationship between the lawyer and the
client is a proxy relationship and the legal basis of this
relationship is an attorney’s retainer agreements.

As it is stated under Article 35 of the TLC, giving opin-
ions on legal matters, bringing suits and advocacy be-
fore courts and other judicial institutions, preparing
documents related with these works, and pursuing legal
works are works which can be practiced only by lawyers.
The same article also regulates that lawyers can carry
out transactions in government agencies, however it is
not an exclusive authority. Lawyers perform all of these
works in the scope of attorney’s retainer agreements.

mesi kapsamina girmemesi gerekmektedir.? Bu minval-
de, uzmanhgindan yararlanilan bir meslek cesidi olan
avukatlikta, avukatin yaptig is niteligi acisindan hizmet
sozlesmeleri, eser sozlesmeleri veya bagka is gorme soz-
lesmeleriyle bagdagmaz. Dolayisiyla, avukatin miivekki-
liyle olan iligkisinin vekalet iligkisi, aralarinda kurulan bu
iliskinin dayanagimin ise vekalet s6zlesmesi oldugunun
kabulii ve bu dogrultuda incelenmesi uygun olacaktir.

AK’min 35. maddesinde tahdidi olarak sayildig: iizere,
hukuki meselelerde miitalaa vermek, mahkeme ve diger
yarg1 organlari 6niinde dava agmak ve miidafaa yapmalk,
bu islere ait evraki diizenlemek ve adli islemleri takip
etmek miinhasiran avukatlarin yetkili oldugu islerdir.
Miinhasiran avukatlara taninmig bir yetki olmasa da,
yine s6z konusu madde uyarinca avukatlarin resmi da-
irelerdeki biitiin isleri takip edebilecegi de belirtilmistir.
Iste AK’da say1lan bu islerin tamami avukatlarin vekalet
sozlesmeleri kapsaminda yaptig islerdir.
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2. Analysis from the Perspective of the Elements
of Attorney’s Retainer Agreement

a. Undertaking the Obligation of Works and Ser-
vices

Lawyer’s main responsibility arising from attorney’s re-
tainer agreement is carrying out works or services, which
are assigned by his client, in accordance with the terms
of that agreement.* These works and services generally
consist of making transactions in the presence of third
persons on behalf of or for the sake of his client with by
using his representation authority. The most significant
examples of the proxy relationships which representa-
tion authority of lawyer exists are pursuing lawsuits and
making transactions in government agencies.

In addition to the above, there are some proxy relation-
ships which do not generate any representation author-
ity.® The relationships between a doctor and a patient or
apsychologist and his client can be given as examples for
thiskind of relationship. In this manner, alawyer render-
ing a legal opinion to his client is one of the proxy rela-
tionships which does not include any representation au-

2. Vekalet Sézlesmesinin Unsurlar1 Bakimindan
Konunun Degerlendirilmesi

a. Bir is Gérme Borcu Altina Girilmesi

Vekalet sozlesmesinde vekilin asli gorevi, miivekkilin
kendisine verdigi is ya da hizmetleri s6zlesmeye uygun
olarak ifa etmektir* Bu is ya da hizmetler genellikle, ve-
kilin temsil yetkisini kullanarak ii¢iincii kisiler nezdin-
de miivekkili adina ya da miivekkili i¢in bir islem yap-
masindan ibarettir. Avukatin dava takibi ve diger resmi
dairelerde is takibi yapmasi temsil yetkisinin var oldugu
vekalet iligkilerine verilebilecek en belirgin 6rneklerdir.

Bununla birlikte, temsil yetkisinin hi¢ var olmadig
vekalet iligkileri de mevcuttur.® Buna, bir doktor ile has-
tasiarasinda olan muayene sirasindaki iligkileri ya dabir
psikolog ile danigam arasinda yapilan seanslar sirasin-
daki iligkileri 6rnek gosterilebilir. Aym sekilde avukatin,
miivekkiline hukuki miitalaa vermesi de temsil yetkisi-
nin olmadig ve fakat vekalet iligkisinin mevcut oldugu
iligkilerdendir. S6z konusu iligkide vekil, miivekkilinin
kendi basina yapamayacag bir isi, uzmanhgimi kullana-
rak yapmaya iistlenir.
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thority. In the respective relationship, lawyer undertakes
awork of a client which cannot be handled by the client.

b. Performing Work in Line with the Intention
and Interest of the Client and Concluding a Non-
Fixed Term Agreement

In principle, the work which is subjected to a retainer
agreement should be performed in line with the interest
of the client, even though the lawyer also has interests in
it.* Moreover, in most of the Supreme Court Decisions
relating to this subject, the works performed without
looking after the interest of the clients are considered
abuse of rights and found illegal.”

In addition to abovementioned, the work shall be per-
formed in conformity with the intention of the client.
Likewise, the lawyer is obliged to act according to the di-
rectinstructions of the client pursuant to the Article 505
of the TCO with the heading of “Fulfillment in Accord-
ance with the Instructions”. Therefore, except the situ-
ations specified in the law, lawyers cannot perform any
works or transactions against the intention of the client
by disregarding instructions of the client. Otherwise, as

b. isin Miivekkilin Cikarina ve iradesine Uygun
Yapilmasi, Zaman Kaydina Baglanmamasi

Vekalet sozlesmesinin konusunu olugturan is, kural
olarak vekalet verenin ¢ikarina ve menfaatine yapi-
lir ve vekilin yapilan isten cikar: olsa dahi esas olarak
vekilin cikarina yapilamaz.® Hatta 6yle ki pek ¢ok Yar-
gitay Kararrnda da, miivekkilin cikar1 gozetilmeden
vekaleten yapilan iglemler hakkin kétiiye kullanilmasi
kapsaminda degerlendirilmekte ve hukuka aykir1 bu-
lunmaktadir.”

Bunun yam sira, vekalet sozlesmesine konu olan igin
vekalet verenin iradesine uygun olarak yapilmasi gerek-
mektedir. Keza, TBK'min “Talimata Uygun Ifa” baghkl
505’inci maddesi uyarinca vekil, vekalet verenin acik ta-
limatina uymakla yiikiimliidiir. Dolayisiyla kanunda 6zel
olarak belirlenmis durumlar disinda, avukat miivekkilin
verdigi talimattan ayrilarak, onun iradesine aykir1 bir
hususta is ve iglem yapamaz. Aksi takdirde, yine s6z ko-
nusu maddede belirtildigi iizere, vekil yaptig is veya is-
lemlerden dolay ortaya ¢ikan zarari kargilanmadikea isi
gormiis olsa bile vekalet borcunu ifa etmis olmaz.
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it is stated in the relevant article, the lawyer’s liabilities
cannot be considered fulfilled until he compensates the
damages arising from the work or the transaction, even
if the relevant work or the transaction is performed.

Lastly it should be noted that, the attorney’s retainer
agreement is a ‘non-fixed term contract’, and this con-
stitutes the most significant feature of it. This feature
distinguishes the attorney’s retainer agreement from
other service agreements.® As a matter of fact, accord-
ing to the reasons for the termination of a proxy which
are stated in the Articles 512 and 513 of the TCO, the at-
torney’s retainer agreements can only be terminated in
the cases of the death of the client, client’s bankruptcy,
release or resignation of the lawyer.

c. Undertaking the Work rather than the Certain
Result

In the attorney’s retainer agreement, the lawyer does
not undertake to accomplish a certain objective or guar-
antee the work to be concluded in the direction of the

Son olarak belirtmek gerekir ki, vekalet sozlesmelerinin
en 6nemli 6zelligi, zaman kaydina bagh olmadan kurul-
masidir. Bu 6zelligi ile vekalet s6zlesmeleri hizmet s6z-
lesmelerinden ayrilmaktadir.® Ger¢ekten TBK'nin 512 ve
513. maddelerinde sayilan vekalet iliskisinin sona erme
sebeplerine gore vekalet sozlesmeleri ancak vekalet ve-
renin 6liimii, iflasy, vekili azletmesi veya vekilin gérevin-
den istifa etmesi halinde olabilmektedir.

c. Sonucun Degil Fiilin Ustlenilmesi

Vekil, vekalet sozlesmesinde bir sonucun gercekles-
mesini listlenmez veya yapilan isin miivekkilin istedigi
basariya ulagacagini garanti etmez. Yalnizca vekalet soz-
lesmesinin konusu olan fiili gerceklestirmekle yiikiim-
liidiir.® Ustlendigi fiili yerine getirmekle, fiilin sonuca
bakilmaksizin borcunu ifa etmis olur. Ornegin, bir avu-
katla miivekkili arasinda dava takibine iliskin bir vekalet
sozlesmesinde avukat davay: takip etmekle ve gerekli
ozeni gostermekle yiikiimliidiir; ancak davada istenilen
sonug alinsa da alinamasa da avukat davay gerektigi gibi
takip etmekle borcunu ifa etmis olur.
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client’s intention. He is only liable to perform the work
specified in the agreement.’ Thus, by performing that
particular work, the lawyer’s liability will be considered
fulfilled, regardless of the result. For instance, in an at-
torney’s retainer agreement concerning litigation, the
lawyer is only obliged to follow the proceedings and to
exercise due diligence; nothing changes even if the re-
sult does not meet his client’s expectations.

lil. TERMS AND CONDITIONS OF THE LIABILITY
REGARDING LEGAL OPINION

A. In General

Although the liabilities of the lawyers are regulated in
the provisions related to proxy of the TLC and the TCO,
there is not a direct provision regulating the liability of
lawyers. As a consequence of the principle stipulating
the application of general provisions when there is not
a specific regulation, the general provisions in the TCO
shall be taken into consideration with regard the liabil-
ity of lawyer in rendering legal opinion.

Article 112 of the TCO titled “Failure to Fulfill the Obli-
gations”, sets forth a general provision related to com-
pensation. According to this provision, the debtor is
obliged to recover the relevant damages of the creditor
unless the debtor proves that none of the relevant dam-
ages arose from his fault, in case of the debtor fails to ful-
fill its obligations or performs a deficient work. In other
words, in order to be obliged to pay a compensation as
a result of the failure to perform the obligations, a legal
obligation had to be regulated, that obligation have to be
never or deficiently fulfilled, a damage must be occurred
and that damage have to be attributable to the failure of
the debtor.

B. Conditions for Liability
1. A Valid Obligation

Pursuant to the Article 112 of the TCO, to consider the
debtor responsible for the failure to fulfill his obligation,
first of all, there must be a valid relationship generating
that obligation. Similarly, in order to ground the liability
of the lawyer regarding his legal opinion, there shall be
avalid attorney’s retainer agreement between the client
and the lawyer, and the lawyer shall undertake the liabil-
ity of rendering legal opinion within this agreement.

lil. MUTALAADAN KAYNAKLANAN SORUMLU-
LUGUN KOSUL VE SONUCLARI

A. Genel Olarak

Her ne kadar AK ve TBK’nin vekalet hiikiimlerinde avu-
katlarin ytikiimliiliikleri diizenlenmis olsa da avukatin
sorumluluguyla ilgili olarak dogrudan bir hiikiim bulun-
mamaktadir. Ozel hitkmiin olmadig: hallerde genel hiik-
miin uygulanacagi prensibi dolayisiyla, avukatin verdigi
miitalaayla ilgili sorumluluklar: acisindan TBK'daki ge-
nel hitkiimleri incelemek gerekir.

TBK’nin “Borcun [fa Edilmemesi” baglikh 112. maddesi
tazminata iligkin genel bir hiikmii ortaya koyar. Bu hiik-
me gore, bor¢lu borcunu hic veya geregi gibi ifa etmez
ise kendisine hicbir kusurun yiiklenemeyecegini ispat
etmedigi miiddetce alacaklinin bundan dogan zararim
gidermekle yiikiimliidiir. Bagka bir deyisle, borcun ifa
edilmemesi nedeniyle bir tazminata hitkmedilmesi i¢in
oncelikle bir borcun var olmasi, s6z konusu borcun hi¢
yada geregi gibi ifa edilmemig olmasi, bunun sonucunda
bir zarar dogmus olmasi, bor¢lunun olayin gercekles-
mesinde kusurlu olmasi ve bor¢lunun kusuru ile olugan
zarar arasinda bir illiyet bagi bulunmasi gerekmektedir.

B. Sorumlulugun Kosullan
1. Borcun Varhig

TBK’nin 112. maddesi uyarinca, bor¢lunun borcun ifa
edilmemesinden dolay1 sorumlulugunun dogmasi icin
oncelikle ortada gecerli bir borg¢ iligkisi bulunmahdir.
Buna paralel olarak, avukatin verdigi miitalaayla ilgili
sorumluluguna dayanmak icin de miivekkiliyle arala-
rinda gegerli bir vekalet s6zlesmesi olmasi ve avukatin
bu sozlesme ile bir miitalaa verme yiikiimliiligii altina
girmis olmasi gerekir.

2. Geregi Gibi ifa Etmeme

Gegerli bir borg iligkisinin bulundugu durumda sorum-
lulugun dogmasi, bu borcun hic ya da geregi gibi ifa edil-
memis olmasina baghdir.”® Avukatin verdigi miitalaayla
ilgili sorumlulugunda avukatin ya miitalaay: hi¢ verme-
mesi ya da miitalaay1r verirken avukatlik mesleginden
veyavekalet iligkisinden dogan yiikiimliiliiklerini yerine
getirmemis olmasi gerekir. Burada ele alinmasi gereken
en 6nemli konu avukatin 6zen yiikiimliiliigiidiir. Avukat,
miivekkiline miitalaa verirken gerekli 6zeni gosterme-
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2. Defective Performance

When there is a valid obligation, that obligation can only
arise from the debtor’s failure to fulfill the obligations or
the defective performance.’’ In terms of lawyer’s liabil-
ity arising from the obligation to render a legal opinion,
he canbe considered liable only if he does not deliver the
legal opinion or not fulfill his obligations. The most sig-
nificant issue that should be mentioned here is the duty
of care of the lawyer. If the lawyer does not act accord-
ing to his duty of care while rendering his opinion, for
example, if there is a lack of information about a major
legal provision relating to the client’s problem, the law-
yer’s performance will be deemed defective and this act
will be considered as breach of duty of care. Therefore, it
is very important for the lawyers to address all concerns
in the legal opinion.

3. Fault

In order for the creditor to be entitled to compensation,
the debtor had to be found faulty for not acting properly

digi takdirde, 6rnegin damigilan konuyla ilgili temel bir
mevzuat hiikmiinii miivekkiline aciklamamas1 duru-
munda, 6zen yiikiimliiliigiinii yerine getirmemis ve bor-
cunu geregi gibi ifa etmemis olacaktir. Bu sebeple, avu-
katlarin sorumluluktan kurtulmak i¢in miitalaalarinda
tiim cekincelerine yer vermeleri nem arz eder.

3. Kusur

Alacaklinin tazminata hak kazanabilmesi icin, borclu-
nun borcunu geregi gibi ifa etmemesinde kusuru bu-
lunmalidir. Eger avukat, kendi kusuru olmadig: halde
borcunu geregi gibi ifa edememigse TBK’nin 112. mad-
desi kapsaminda sorumlulugu dogmaz. Avukatin verdigi
miitalaadaki sorumlulugu ele alindiginda ise, bir avukat
ancak kendi ihmali, hatas1 ya da kastiyla hatali veya ek-
sik olarak vermis oldugu miitalaadan dolay1 sorumlu
olacaktir. Ornegin, bir sézlesmeye iligkin verilen miita-
laada s6zlesmenin acik¢a hukuka aykiri bir hitkmiiniin
avukat tarafindan miivekkile bildirmemesi durumunda
avukat kusurlu olacaktir. Ancak hatal verilen miitalaa,
avukatin teyit etme imkani olmadig1 ve miivekkilden
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in fulfilling his obligation. However, if the lawyer him-
selfis not at fault, the liabilities regulated under the Arti-
cle 112 of the TCO shall not arise. On the other hand, the
lawyer shall be liable for his negligence, faulty or defec-
tive performance which influencing the legal opinion.
For instance, the lawyer will be at fault in case he does
not inform the client about an illegal provision of a rel-
evant contract. However, the lawyer’s opinion cannot be
considered defective provided that the fault is caused by
wrong information received from the client and the law-
yer does not have an opportunity to confirm it.

Anotherimportant issue concerning the fault of the law-
yer is the non-liability agreements which are set forth
in Article 115 of the TCO. According to this provision, a
contract excluding liability for minor fault in terms of
the occupations requiring expertise cannot be executed;
otherwise it will be null and void. As the advocacy is such
an occupation, the lawyer shall be responsible for any
kind of faults regardless of its extent."

|

W N\

gelen hatali bilgiye dayaniyorsa bu durumda avukatin
kusurundan s6z edilemez.

Kusurlailgili 6nem arz eden bir bagka husus ise TBK’nin
115. maddesinde diizenlenen sorumsuzluk anlagmala-
ridir. Bu hitkme gore, uzmanlik gerektiren mesleklerde
hafif kusurdan sorumlu olunmayacagina dair sézlesme
yapilamayacagi gibi, bu minvalde yapilan her tiirlii an-
lagma da kesin olarak hiikiimsiizdiir. Avukatligin da uz-
manlik gerektiren bir meslek olmasi dolayisiyla avukat,
derecesi fark etmeksizin her tiirlii kusurundan sorumlu
olacaktir."

4. Zarar

Birborcun geregi gibi ifa edilmemesinden bor¢lunun so-
rumlu tutulabilmesi i¢in alacaklinin bir zarara ugramis
olmasi gerekir. Diger bir ifadeyle, eger alacakl herhan-
gi bir zarara ugramamigsa bu durumda bor¢lunun so-
rumluluguna gidilmesi miimkiin olmayacaktir. Avukat,
miivekkiline hukuki miitalaa verdikten sonra bu hukuki
miitalaa hatali olsa dahi miivekkili herhangi bir zarara
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4. Damages

Another requirement for holding responsible the debtor
for not fulfilling the obligation properly is the existence
of damage suffered by the creditor. In other words, if the
client does not suffer damage because of the legal opin-
ion, the lawyer cannot be held liable. As an example, we
may suppose that the lawyer does not notify his client
regarding the difficulty of the sale procedure of a mort-
gaged real estate which is under co-ownership and put
in pledge upon condition for the payment of the money.
In such a case, provided that the debt is collected by the
client without the foreclosure of mortgage, the lawyer
will not be held liable even though he is at fault.

5. Causal Connection

In order for the debtor to be liable for the damage of
the creditor, the damage should arise from the failure
to exercise due diligence in fulfilling his obligations. In
case the creditor suffers damage as a consequence of
another reason, the debtor will not be held responsible
for the damages even if he does not fulfill his obliga-
tions properly. It should be underlined that the lawyer
only be responsible for the damages that his client suf-
fered as a consequence of the acts in compliance with
the legal opinion. For instance, if he does not notify
his client that the unilaterally termination clause in a
contract may be found illegal and the client, who trusts
that opinion, terminates the contract but pays compen-
sation, the lawyer will be liable for the damage. None-
theless, if there is not a direct causal link between the
damage suffered by the client and lawyer’s fault, and if it
arises from the commercial risks taken by the client, the
lawyer shall have no liability even though he provides
an incorrect opinion.

ugramamisg ise avukatin hukuki miitalaay1 vermesinden
dolay1 herhangi bir sorumlulugu dogmayacaktir. Orne-
gin, bir avukatin {izerinde elbirligi miilkiyeti bulunan
bir taginmazin ipotekli satis usuliiniin zorlugu hakkinda
miivekkili bilgilendirmemis oldugu ve miivekkil bu ta-
sinmaz iizerine ipotek koydugu bir olay ele alalim. S6z
konusu olayda ipotegin paraya cevrilmesi usuliine ih-
tiya¢ duyulmadan miivekkil ipotek koyulmasina sebep
olan borcu tahsil etmisse, avukatin miitalaay1 kusuruyla
geregi gibi vermemis olmasina ragmen miivekkil her-
hangi bir zarara ugramadigindan, avukatin sorumlulugu
dogmayacaktir.

5. illiyet Bagi

Bor¢lunun sorumlulugunun dogmas: icin alacaklinin
ugradig1 zararin bor¢lunun borcunu kusurlu olarak ge-
regi gibi ifa etmemesinden dogmasi gerekir. Alacaklinin
bagka bir sebeple zarar etmesi durumunda, bor¢lu ku-
surlu olarak borcunu geregi gibi ifa etmemis olsa dahi
bor¢lunun zarardan dolayr sorumlulugu dogmayacak-
tir. Vurgulamak gerekir ki, avukatin sorumlulugunun
dogmas i¢in, miivekkil avukatin verdigi miitalaaya gii-
venerek hareket etmis ve bu hareket sonucunda bir za-
rara ugramis olmalidir. Ornegin, avukat bir sozlesmeye
iligkin verdigi miitalaada miivekkilinin lehine olan tek
tarafl fesih sartinin hukuka aykir: olabilecegini miivek-
kiline bildirmemigse ve miivekkili buna dogan giivenle
sozlesmeyi tek tarafli olarak feshetmis ve tazminata
mahkiim olmugsa, bu durumda avukatin sorumlulugu
dogabilecektir. Ancak ayni olayda zararin sebebi avuka-
tin verdigi miitalaa degil, miivekkilin aldig: ticari risk-
lerse bu durumda avukatin sorumlulugu kusurlu olarak
geregi gibi miitalaa vermemis olmasina ragmen dogma-
yacaktir. Nitekim olusan zararla avukatin verdigi miita-
laa arasinda bir iligki bulunmamaktadir.

1The Official Gazette (0G) dated 04.02.2011and

numbered 27836. It entered into force on the date of

01.07.2012.
2 0G dated 07.04.1969 and numbered 13168. It
entered into force on the date of 07.07.1969.

3 Cevdet Yavuz, Faruk Acar, Burak Ozen, Tiirk
Borglar Hukuku Ozel Hiikiimler, |stanbul 2014, p. 1160.

4 Mustafa Alper Giimils, Borclar Hukuku Ozel
Hiikiimler 2. Cilt, Istanbul 2012, p. 140.
5 Yavuz, Acar, Ozen, p. 1157.

6 Halak Tandogan, Borclar Hukuku (izel Bore
lliskiteri 2 Vlolume, Istanbul 2010, p. 360-361.

7 For instance, Supreme Court Assembly of Civil
Chambers dated 17.6.1992, 1-279/391: “Principally
the attorney performs the work in favor of the client.
(...) in the case of the Attorney would dispose of a
work and/or a transaction which is not in favor of the
client, the relevant transaction would be within the
scope of the abuse of rights and the client would not
be liable for the results of the relevant work and/or
transactions.”

8 Yavuz, Aca, Ozen, p. 1163.

9 Onur Boz, Avukatin Malpraktis Sorumlulugu,
Master's Thesis, Cankaya University, Ankara 2011, p. 27.
10 M. Kemal Oguzman, M. Turgut 0z, Borclar
Hukuku Genel Hikiimler, |stanbul 2011, p. 424.
11Nilgiin Basalp, Sorumsuzluk Anlasmalari, Istanbul
2011, p. 188-189.

12 Boz, p. 94 “Positive damage is the material damage
of the client which is required in the compensation
cases filed in respect of the contractual responsibility
of the lawyer.”
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6. Results Arising from Obligations

The private law sanction which will be enforced to the
debtor, who does not exercise due diligence in fulfill-
ing his obligations, is to be sentenced to pay compensa-
tion. Pursuant to Article 114 of the TCO, “The debtor is
generally liable for his all kinds of faults. The scope of the
liability of the debtor is determined in accordance with
the special qualifications of the work. If the work does not
provide a benefit for the debtor, the liability shall be evalu-
ated more loosely”. That liability pertains to the positive
damages. 12

Provided that the client suffers damage as a result of the
lawyer’s failure to exercise due diligence in fulfilling his
obligations, the client may request compensation for
the damage which would not have occurred if the lawyer
had given a properly prepared legal opinion. For exam-
ple, when we examined a situation where a merchant
requests a legal opinion from his lawyer, in exchange
for 15.000 TL, regarding a contract relating to a busi-
ness which the merchant plans to invest 450.000 TL and
estimates to get 1.200.000 TL; if the work is illegal but
the lawyer renders an opposite legal opinion, the lawyer
will be liable for the damage. However, if the client does
not make profit and only withdraws 200.000 TL from
his investment, the damage, that he lawyer is liable for,
is limited only with 250.000 TL. In other words, while
assessing the damage of the client, the loss of the profit
will not be taken into account. Since, if the lawyer would
have rendered a correct legal opinion, the client would
not have invested in such a business lost money.

IV. CONCLUSION

Rendering a legal opinion is a work which requires le-
gal expertise. The authority to prepare legal opinions

6. Sorumluluga Baglanan Sonuclar

Borcunu geregi gibi ifa etmeyen borcluya uygulanacak
6zel hukuk yaptirimi, bir giderim borcunun dogurulma-
s1, yani tazminata hitkmedilmesidir. TBK’nin 114. mad-
desine gore “Borc¢lu, genel olarak her tiirlii kusurundan
sorumludur. Bor¢lunun sorumlulugunun kapsami, isin
ozel niteligine gore belirlenir. Is dzellikle bor¢lu icin bir
yarar saglamiyorsa, sorumluluk daha hafif olarak deger-
lendirilir.” Bu sorumluluk olumlu zarara iligkindir.'

Miitalaa veren avukatin s6z konusu yiikiimliiliigiinii
geregi gibi ifa etmemesi neticesinde zarara ugrayan ala-
cakl miivekkil, avukatin miitalaasini geregi gibi vermis
olmasi durumunda ugramayacagl zarari, yani ifadan
dogacak menfaatini talep edebilir. Ornegin, bir tacirin,
450.000 TL yatirip 1.200.000 TL gelir getirecegini bek-
ledigi bir is icin yapacag: s6zlesmede avukatindan mii-
talaa istemis oldugu ve bu miitalaa icin avukatina 15.000
TL iicret 6dedigi bir durumda, tacirin yapmayi planladi-
g1isin hukuka aykir1 bir is oldugunu fakat miitalaa aldig:
avukatin, miitalaasini, isin ve bununla ilgili s6zlesme-
lerin hukuka uygun oldugu yoniinde vermis oldugu bir
olay1 ele alalim. Bu isin sonucunda miitalaa alan mii-
vekkilin 450.000 TL yatirmis; ancak isin hukuka aykiri
olmasindan 6tiirii yalmzca yatirdigi paranin 200.000
TL’lik kismimi geri alabilmis olmasi durumunda, avukat
yalnizca kendi verdigi miitalaadan kaynaklanan zarari
karsilamak zorunda kalacaktir. S6z konusu zarar tespit
edilirken miivekkilin bekledigi 750.000 TL’lik yoksun
kalinan kardan avukat sorumlu olmaz. Zira avukat mii-
talaasini dogru vermis olsaydi miivekkili s6z konusu ise
hi¢ para yatirmayacak ve boylece bir gelir beklentisine
girmemis olacakti. Fakat miivekkil, avukatin verdigi
miitalaaya giivenle parasin yatirmayacak oldugundan
fazladan ugradigi zarar olan 250.000 TL’lik zararin avu-
katin tazmin etmesini talep edebilecektir.
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belongs strictly to lawyers. Today, there are some law-
yers whose practice focuses particularly on providing
legal opinions. However, that job has several risks which
need to be taken into account. For that reason, lawyers
should inform their clients about all kinds of risks and
act in line with their duty of care while rendering their
legal opinions. Otherwise they may confront claims re-
quested for compensation of the damages arising from
their defective legal opinions.
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IV. SONUC

Hukuki miitalaa vermek, avukatlarin tekelinde olan ve
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