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ABSTRACT

According to the Enforcement Law, an objec-
tion to the order of payment suspends the
proceedings automatically. In that case, the
debtee should prefer either withdrawal of ap-
peal or annulment of objection. In this article,
the procedure of annulment of objection will
be analyzed.

The procedure of annulment of objection,
which is a way to continue the enforcement
proceeding without judgement even if it is
suspended by the objection of debtor, is regu-
lated by the Articles 68-/0 of the Enforcement
and Bankruptcy Law (“EBL”). In the event the
debtor objects to the order of payment within
seven days and suspends the enforcement
proceeding, the debtee may file an “annulment
of objection lawsuit” before court of enforce-
ment within six months in order to dismiss the
objection. This six-month-period is a statutory
limitation against the debtee.

KEY WORDS: Annulment of Objection, Def-
inite Annulment of Objection, Temporary An-
nulment of Objection, Simple Legal Procedure

OZET

lcra Hukukuna gore ¢deme emrine yapilan
itiraz, herhangi bir hilkkme hacet kalmaksizin
takibi kendiliginden durdurur. Bu durumda ala-
cakl, itirazin iptali yahut kaldirlmasi yollarindan
birini tercih etmelidir. Bu makalede itirazin kal-
dirlmasi proseduirti kaleme alinacaktir.

Icra ve Iflas Kanunu (“lIK™) 68-/70. maddele-
rinde duzenlenen itirazin kaldinimasi kurumu,
borclunun itirazi ile duran ilamsiz icra takibine
devam edilmesini saglayan yollardan biridir.
Borclunun, alacaklinin génderdigi 6deme em-
rine sdresi icinde (7 gtin) itiraz ederek takibi
durdurmasi Uzerine alacakl, dilerse itirazin
kendisine tebliginden itibaren alti ay (6 ay) icin-
de, icra takibinin yapildigl icra dairesinin bagli
oldugu icra mahkemesine basvurarak itirazin
kaldirimasi isteminde bulunabilir. Bu alti aylik
stre hak dusurtcu niteliktedir.

ANAHTAR KELIMELER: itirazin Kaldiri-
masl, ltirazin Kesin Kaldirlmasi, ltirazin Gegici
Kaldiriimasi, Basit Yargilama Usulti
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I. INTRODUCTION

ACCORDING TO ANNULMENT OF OBJECTION, THE
debtees can only prove the existence of
their debt within the documents which are
listed under Article 68-68/a. In principle,
the debtors can only prove their objection
using these documents as well.

In Turkish legal doctrine, there are different ideas con-
cerning the legal character of annulment of objection
procedure. Some authors describe it as a declaratory
procedure’ while others describe it as an action for per-
formance. In the Supreme Court practice, annulments
of objection applications are not considered as lawsuits
as a matter of technicality, even if they are in the juris-
diction of court of enforcement.> The reason for this is
that the courts of enforcement verdicts on annulment
have no effect on the material law since they do not de-
cide on the execution or non-execution of a case; they
just provide the continuation of execution by annulling
the objection which suspends the proceeding.

Il. ANNULMENT OF OBJECTION

In the annulment of objection lawsuit, the court of en-
forcement makes a limited and formal examination.
That is to say that the requesting party must prove his
demand based upon the documents listed under Article
68 of the Enforcement and Bankruptcy Law (“EBL”).
These documents are stated respectively as;

i. A deed including an acknowledgement of pecuni-
ary debt and its signature,

ii. Vouchers or other documents given by the com-
petent authority,

iii. A deed including notarized signatures,

iv. Loan contracts and related account abstracts
which have not been issued to objection within in
prescribed terms,

v. Other documents or vouchers duly drafted by
crediting party.

There are two types of annulment of objection that are
governed by the EBL, which are “Definite of Annulment
Objection” and “Temporary Annulment of objection”.

1. GiRIS

TiRAZIN KALDIRILMASI PROSEDURUNDE ALACAKLI, ALACA-
g1 yalniz 68-68/a maddesindeki belgelerden biri
ile ispat edebilir. Bor¢lu da itirazini kural olarak yal-
mz belge ile ispat edebilir.

Itirazin kaldirilmasinin hukuki niteligine iligkin,
Tiirk Hukuk Doktrini'nde farkl goriisler ileri siiriilmiis-
tiir. Baz1 yazarlar itirazin kaldirilmas: davasini tespit
davasi hiikmiinde yorumlarken,' bazi yazarlar itirazin
kaldirilmasi yolunu eda davasi olarak yorumlamiglardir.
Yargitay ise, itirazin kaldirilmasi i¢in icra mahkemesine
yapilan bagvurularin, icra mahkemesinin gérevine giren
isler oldugu hallerde, bu dava ve iglerin teknik anlamda
bir dava say1lamayacag goriisiindedir.? Zira bu davalar-
daverilen kararlar bir seyin yapilmasi ya da yapilmama-
s1 seklinde maddi hukuka etki eden bir karar degil, takip
hukuku y6niinden takibin devamini saglayan nitelikte
kararlardir.

II. iTIRAZIN KALDIRILMASI

Itirazin kaldirilmasi prosediiriinde, icra mahkemesi ta-
rafindan yapilan inceleme dar ve sekli bir incelemedir.
Soyle ki; itirazin kaldirilmas: talebinde bulunan bu ta-
lebini icra iflas Kanunu (“ITK”) 68. maddede belirtilen
belgelerden birisine dayandirarak ispatlamak zorunda-
dir. Bu belgeler sirasiyla;

i. Muayyen bir para borcunu ikrar eden ve imzasi
ikrar edilmis senet,

ii. Yetkili makam ve mercilerin yetkileri dahilinde
vermis olduklar1 makbuz yada belgeler,

iii. Imzas1 noterlikce onayli senetler,

iv. Kredi s6zlegmeleri ve bunlarla ilgili siiresinde iti-
raz edilmemis hesap 6zetleri ile

v. Kredi verenin usuliine uygun olarak diizenledigi
diger belge ya da makbuzlardir.

Itirazin kaldirilmas1 Kanun'da “Itirazin Kesin Olarak
Kaldirilmas1” ve “Itirazin Gegici Olarak Kaldirilmas1”
olarak iki baghk altinda diizenlenmistir. Bor¢lu;
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i. If the debtor suspends the proceeding by object-
ing to the debt itself, the debtee may file a lawsuit
demanding definite annulment of objection (EBL
Art. 68),

ii. If the debtor suspends the proceeding by object-
ing to the signature, the debtee may file a temporary
annulment of objection lawsuit (EBL Art. 68/a).

Ill. DEFINITE ANNULMENT OF OBJECTION

A. Requirements

The conditions which are mentioned below must come

into force so that the debtee may file a definite annul-

ment of objection:®

i. There must be a valid enforcement proceed-
ing without judgement executed by the debtee.

1. Boreca itiraz ederek takibi durdurmusgsa, alacakl
icra mahkemesinden itirazin kesin olarak kaldiril-
masin (IIK. m. 68),

ii. Imzaya itiraz ederek takibi durdurmussa, alacakl
icra mahkemesinden itirazin gecici olarak kaldiril-
masin (IIK. m. 68-a) isteyebilir.

lil. iTIRAZIN KESIN OLARAK KALDIRILMASI
A. Gereklilikler

Alacaklinin yapmis oldugu genel haciz yolu ile ilamsiz
takibe itiraz ederek, takibi durdurmus olan bor¢lunun
itirazinmin kesin olarak kaldirilmasini icra mahkemesin-
den isteyebilmesiicin;®

i. Alacaklh tarafindan yapilmig gecerli bir ilamsiz
icra takibi bulunmalidir.
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ii. In the proceeding without judgement, there
must be a valid and liquidated debt in material law.

iii. The debtor must object to the payment order in
the prescribed term.

iv. The debtee must not take an action for annul-
ment of objection before the general court in power.

v. The debtee must file a lawsuit within six months
from the date of notification of the objection of the
debtor.

vi. The debtee must have the documents listed
under Article 68/1 which provide the debtee with
power to file a definite of annulment of objection
lawsuit.

ii. Alacaklinin, ilamsiz takip konusu yaptig1 bore,
maddi hukuk bakimindan gecerli olmal1 ve miktar:
belirli olmalidur.

iii. Bor¢lu 7 giinliik yasal siire icinde 6deme emrine
itiraz etmis olmalidir.

iv. Alacakl, itirazin iptali i¢in genel yetkili mahke-
mede dava acmamig olmalidir.

v. Alacakli, bor¢lunun itirazinin kendisine tebligin-
den itibaren alt1 ay icinde icra mahkemesine bag-
vurmus olmalidir.

vi. Alacaklinin elinde, IIK m.68/1’de tahdidi olarak
sayllan, alacakliya itirazin kesin olarak kaldirilmasi
yetkisini veren belgeler bulunmalidir.

Itirazin kesin olarak kaldirilmas1 icin IiK madde 68/1’de
smirh olarak sayilan belgeler sunlardur.
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1. Deeds Including an Acknowledged Signature

In case the signature under the deed with a certain val-
ue, which is the basis of the enforcement procedure, is
acknowledged by the debtor, the debtee may prove their
claim and provide annulment of the objection definitely.

If the debtor objects based on non-fulfillment of contin-
gent liabilities, the court of enforcement will overrule
the claim of annulment of objection. However, if the
debtee can prove that the condition is fulfilled by pre-
senting a document listed under Article 68/1, the court
will decide to annul the objection.

2. Deeds Including Notarized Signatures

Deeds including unconditional acknowledgement and
notarized signature may as well provide definite annul-
ment of objection. One should note that the deeds listed
under Article 68/1 of the EBL are not the deeds drafted
by notary. Deeds drafted by notary, including an uncondi-
tional acknowledgement, are considered as court verdicts
and a debtee who possesses such a document may start
the enforcement proceeding as if they have a court order.

3. The Documents Which are Duly Drafted by
State Offices or Competent Authorities within
the Limits of Their Powers

Because these documents are drafted by competent
authorities or state offices, they do not include the sig-
nature of debtor. Hence, there is no need to have an
avowal of debtor’s signature or notarization. For these
documents listed under Art. 68/1 of the EBL to be able
to provide annulment, they must state that the debtor
accepts unconditional payment of a pecuniary debt.* If
the debtor acknowledges the provisional attachment
minute, the debtee may request annulment of objection
from the court of enforcement based on the provisional
attachment minute. The debtors can only prove that the
signature on the documents do not belong to them by fil-
ing a case based on claim of forgery.

4. The Documents Which are Related to Credit
Institutions

According to Art. 68/b of the EBL, for credits that are
working in the form of bank overdraft or short, mid, long
term credit, the creditor should send an account abstract
through a notary public to the address of loaner stated in

1. imzasi ikrar Edilmis Adi Senetler

Icra takibinin dayanag olan degeri belli adi senet altin-
daki imza bor¢lu tarafindan kabul edilir ise alacakli bu
senede dayanarak alacagin ispatini ve itirazin kesin kal-
dirilmasini temin edebilir.

Borg ikrar: sarta bagh ise, bor¢lunun senetteki sartin
gerceklesmedigi hakkindaki itiraz1 iizerine, icra mah-
kemesi, alacaklinin itirazin kaldirilmasi talebini redde-
der. Fakat alacakli, senetteki sartin gerceklestigini m.
68/I’deki belgelerden biri ile ispat ederse, o zaman borg-
lunun itirazinin kaldirilmasina karar verilir.

2. imzasi Noterlikce Onayli Senet

Kayitsiz sartsiz bor¢ ikrarim iceren imzasi noterlikce
onaylanmis senetler de, itirazin kesin kaldirilmasini
saglayan belgelerdendir. Burada dikkat edilmesi gere-
ken husus, 11K m. 68/1’deki noter senetleri, diizenleme
bicimindeki noter senetleri degildir. Kayitsiz sartsiz bir
paraborcu ikrarini iceren diizenleme bicimindeki noter
senetleriilam hitkkmiinde olup, elinde boyle bir senet bu-
lunan alacakly, ilaml icra yoluna bagvurmalidir.

3. Resmi Dairelerin Veya Yetkili Makamlarin Yet-
kileri Dahilinde ve Usuliine Gére Verdikleri Bel-
geler

Bu belgeler, resmi daireler veya yetkili makamlar tara-
findan diizenlediklerinden, bunlarda bor¢lunun imzasi
bulunmaz. Bu nedenle, bor¢lunun imzasinin ikrar veya
onaylanmis olmasi sart1 burada aranmaz. Resmi dai-
relerin veya yetkili makamlarin yetkileri dahilinde ve
usuliine gore verdikleri belgelerin, IiK m.68,I’e gore iti-
razin kaldirilmasim saglayici nitelikte sayilabilmesi icin
bu belgelerin, borclunun belli bir para borcunu kayitsiz
sartsiz 6demek zorunda oldugunu goéstermeleri gerekir.*
Ornegin, borclu ihtiyati haciz tutanaginda borglu oldu-
gunu ikrar etmigse, alacakli bu ihtiyati haciz tutanagina
dayanarak, icra mahkemesinden itirazin kaldirilmasini
isteyebilir. Bor¢lu, bu belgelerdeki imzanin kendisine
ait olmadigim ancak sahtelik iddiasi ile ac¢ilacak ayr1 bir
davaile ispat edebilecektir.

4. Kredi Kurumlariile ilgili Belgeler

IIK m. 68/b hiikmiine gore, borclu cari hesap veya kisa,
orta, uzun vadeli kredi seklinde isleyen kredilerde kre-
diyi kullandiran taraf, krediyi kullanan tarafin kredi
sozlesmesinde belirttigi adresinde, bor¢lu cari hesap
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the loan contract within fifteen days following the term
of accrual of interest. If the loaner does not object to
the content of account abstract within one month, the
loaner may claim that the account abstract is contrary to
facts only after the debt is paid.

B. Consequences of not Submitting any Docu-
ments which may Provide Annulment of Ob-
jection

If the court of enforcement detects that the debtee does
not prove their annulment claim based on the docu-
ments listed under Art. 68-1I of the EBL, then it should
deny the annulment request of the debtee.

After detecting that the documents presented does not
comply with Art. 68 of the EBL, it is known that in prac-
tice some courts of enforcement were deciding that they
are not authorized to examine these claims and deciding
on non-jurisdiction. However, Supreme Court decisions
state that under these circumstances, courts of enforce-
ments should decide to deny the objection of annulment
instead of deciding on non-jurisdiction.®

C. Burden of Proof Regarding the Debtor in
terms of Definite Annulment of Objection

In case the debtee proves their claim with the above
stated documents, the proof of burden regarding the
annulment of the objection passes on to the debtor. If
the debtors prove their counter claim in response, the
court of enforcement shall deny the demand of annul-
ment. The debtors are obliged to prove their objection
by only using the documents listed under Art. 68/ of the
EBL. However, some objections cannot be engaged with
a document due to their nature, which leads us to two
possible conditions:

i. The objections which cannot be proven with a
document because of their nature

ii. The objections which can be proven with a docu-
ment

Objections such as an execution office being unauthor-
ized or the bankrupt debtor does not acquire new goods,
cannot be considered based on documentation due to
their nature. Yet the court of enforcement is authorized
to examine these objections. The debtor does not have
to present any document to prove these. The court of

sozlesmesinde belirtilen dénemleri veya kisa, orta, uzun
vadeli kredi s6zlesmelerinde yazih faiz tahakkuk do-
nemlerini takip eden onbesg giin (15 giin) icinde bir hesap
Ozetini noter aracilifiyla gondermek zorundadir. Siiresi
icinde gonderilen hesap 6zetinin muhtevasina, alindi-
gindan itibaren bir ay (1 ay) icinde itiraz etmeyen borglu,
hesap 6zetinin gercege aykiriligini, ancak borcunu 6de-
dikten sonra dava edebilir.

B. itirazin Kaldinlmasini Saglayici Belgeler Su-
namamasinin Sonuclan

Alacaklimin, itirazin kaldirilmas: talebinde IIK m.
68/1’deki belgelerden birine dayanmadigin tespit eden
icra mahkemesinin itirazin kaldirilmasi talebinin reddi-
ne karar vermesi gerekir.

Fakat uygulamada bazi icra mahkemeleri, alacaklinin
dayandig belgenin IIK m.68/1'deki belgelerden olma-
digin1 tespit edince, uyusmazlhigin ancak genel yetkili
mahkemece ¢oziimlenebilecegi gerekcesiyle, gorevsiz-
lik karar1 vermekte idiler. Oysa bu durumda icra mahke-
mesince verilecek karar, gorevsizlik karar1 degil, itirazin
kaldirilmasi talebinin reddi kararidir, Yargitay’in ictiha-
didabuydndedir.®

C. itir?zm Kesin Kaldinimasinda Borclunun iti-
razini Ispat Etmesi

Alacaklinin alacagini anilan belgelerden biri ile ispat
etmesi lizerine, itirazini ispat etmek borcluya diiger.
Borc¢luitiraziniispat edemezse, icra mahkemesi, itirazin
kesin kaldirilmasina karar verir. Bunun iizerine, bor¢lu
itirazini ispat ederse, icra mahkemesi, itirazin kaldi-
rilmasi talebinin reddine karar verir. Bor¢lu, itirazin
yalmz 11K m.68,I’deki belgelerden biri ile ispat etmekle
ylikiimliidiir. Fakat baz itirazlarin niteligi bakimindan
belgeye baglanmasi miimkiin degildir. O halde, konuyu
ikiye ayirarak incelemek gerekir:

i. Niteligi bakimindan belgeye baglanmasi miimkiin
olmayan itirazlar

ii. Belge ile ispat1 miimkiin olan itirazlar

Icra dairesinin yetkisiz oldugu yahut miiflis borclunun
yeni mal iktisap etmedigi gibi itirazlarin, niteligi baki-
mindan belgeye baglanmasina imkan yoktur. Fakat icra
mahkemesi bu itirazlari incelemeye yetkilidir. Bor¢lubu
itirazlarini ispat icin belge gostermek zorunda degildir.
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enforcement apart from these exceptions is unauthor-
ized to examine the objections which are not suitable
to proven with a document. For example, in an objec-
tion of misapprehension, fraud, menace,® simulation,
and loss of capability” or in objections claiming that
the document has been forged or the services or goods
which the bill was based on were defective,® and there-
fore the proof with a document is not possible. Hence,
in the event that the debtor cannot show any document
to prove these objections, the court of enforcement shall
annul the debtor’s objection without inquiry.’

Apart from the aforementioned occasions, the objec-
tions may be proven by a document. For the debtors to
be able to prove their objection before the court of en-
forcement, these objections must be presented clearly
to the enforcement office in the statement of objection.

Icra mahkemesi, bu istisnalar disinda, niteligi bakimin-
dan belgeye baglanmasi miimkiin olmayan itirazlar

inceleyemez. Mesela, alacaklinin dayandigi bor¢ sene-
dinin hata, hile veya ikrah® nedeniyle gecerli olmadigi,
borg¢ senedinin muvazaali oldugu, bor¢lunun borg¢ sene-
dini imzaladig1 anda fiil ehliyetine’ sahip bulunmadig,
borclunun saticidan satin ve teslim aldig1 malin ayiph®
oldugu, senet metninin sonradan dolduruldugu gibi iti-
razlarin, niteligi bakimindan belgeye baglanmasi miim-
kiin degildir. Bu nedenle borclu, bu itirazlarim ispat
etmek icin hicbir belge gosteremez ise icra mahkemesi
bu itirazlari incelemeden, bor¢lunun itirazinin kaldiril-
masina karar verir.’

Yukarda belirtilenler disindaki itirazlarin, belgeyle is-
pat1 miimkiindiir. Bor¢lunun, yukardaki itirazlarini icra
mahkemesinde belge ile ispat edebilmesi icin, 6deme
emrine itiraz ederken bu itiraz sebeplerini itirazinda
acikca bildirmis olmasi gerekir.
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D. Legal Procedure

Court of enforcement makes its examination in accord-
ance to the simple legal procedure but cannot give a ver-
dict without holding a hearing. Therefore, court of en-
forcement summons the debtees and the debtors to the
hearing as soon as possible upon the demand of annul-
ment. The cases, submitted to the court of enforcement
shall be considered as “urgent cases”. Therefore, the an-
nulment of objection requests may still be examined in
judiciary recess."

Turkish Code of Civil Procedure states that, in cases un-
der simple jurisdiction, a claim can be proven by witness
and oath if necessary. However, in cases of annulment
of objection, the courts of enforcement cannot accept
witness or oath as a proof. The reason is that the claims
of debtor and debtee can only be proven by documents
listed under the EBL Art. 68 in the annulment cases.

In case the court of enforcement decides that the signa-
ture on the ordinary document belongs to the debtee,

D. Yargilama Usulii

Icra mahkemesi, incelemesini basit yargilama usuliine
gore ve mutlaka durusmali olarak yapar. Bu nedenle, iti-
razin kaldirilmasi talebini alan icra mahkemesi, alacak-
I1 ve borcluyu en kisa zamanda durugmaya cagirir. Icra
mahkemesine arz edilen hususlar “ivediigler”den sayilir.
Bunedenle, itirazin kaldirilmasi talebi, adli tatilde de in-
celenir.'

Basit yargillama wusuliinde, Hukuk Muhakemeleri
Kanununa (“HMK”) gore gerektiginde tanik ve yemin
deliline bagvurulabilmektedir. Buna karsin itirazin kal-
dirilmas1 davalarinda icra mahkemelerinde tanik ve
yemin deliline bagvurulamaz. Bunun sebebi, alacakl ya
da bor¢lunun, alacakli/bor¢lu olma durumlarini sadece
IIK madde 68’de gosterilen belgeler ile ispat edebilecek
olmalaridir.

Icra mahkemesi, yapacag imza incelemesi sonucunda,
adi belge altindaki imzanin alacakliya ait oldugu kani-
sma variwrsa, alacaklinin itirazin kaldirilmasi talebini
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the court denies the request of the annulment and sen-
tences the debtee to pay a pecuniary penalty. The court
of enforcement annuls the objection of the debtor defi-
nitely in case it detects that the signature does not be-
long to the debtor.

In case the debtee accepts the signature under the ordi-
nary document presented by the debtor but claims that
the document has been subject to forgery, the court of
enforcement has the authority to have the document
examined for forgery. Upon detection of authenticity,
the court of enforcement shall decide on definite annul-
ment of debtor’s objection.

Debtor may prove that the debt had been paid, through
the witness statement," in case the ordinary document
got lost under custody of an official or due to force-
major causes or an unexpected incident. However, it is
not possible to hear witness statements in court of en-
forcement, so the debtors shall not be able to prove their
claim through the witness statement.

The court of enforcement may give a decision about an-
nulment of the objection in two ways;

i. Rejection of “annulment of objection” demand
ii. Acceptance of “annulment of objection” demand

If the court of enforcement rejects the demand of objec-
tion based upon the merits of the case, it may sentence
the debtee to pay compensation, valuing at least 20%
of the debt amount that was objected to the enforce-
ment office by the debtor. The debtor may execute the
enforcement procedure based on the court of enforce-
ment’s compensation decision. Rejection of the annul-
ment of objection request may not be considered as
final judgment.’? This decision may only be considered
as a final judgement for the ordinary enforcement pro-
ceeding. The debtee may still file a lawsuit in the general
courts in power in order to demand the same amount.

If the court of enforcement accepts the request of ob-
jection based on the merits of the case, it may sentence
the debtor to pay compensation, valuing at least 20% of
the wrongfully denied debt amount that was objected to
the enforcement office. With the annulment of the ob-
jection as a final decision, the debtor’s objection would
be abolished. This decision may be considered as the
debtor had never been objected to the enforcement pro-

reddeder ve haksiz yere imzasini inkar eden alacakliyi
para cezasina mahkim eder. Icra mahkemesi, imzanin
alacakliya ait olmadig1 kanisina varirsa, borclunun itira-
zinin kesin kaldirilmasina karar verir.

Alacakli, bor¢lunun ibraz ettigi adi belge altindaki im-
zay1 kabul etmekle beraber, belgede tahrifat yapildigini
iddia ederse, bor¢lunun tahrifat itirazinda oldugu gibi,
icra mahkemesi, alacaklinin bu tahrifat iddias1 hakkinda
bilirkisi incelemesi yaptirmaya yetkilidir. Bu bilirkisi in-
celemesi sonucunda bor¢lunun ibraz ettigi belgede tah-
rifat yapilmadigi anlagilirsa, icra mahkemesi, alacaklinin
itirazin kaldirilmasi talebinin reddine karar verir.

Bor¢lunun elindeki adi belge beklenmeyen olay veya
miicbir bir sebeple veya resmi memur nezdinde zayi
olmus ise, borclu, genel mahkemedeki bir davada bor-
cu 6dedigini tanik ile ispat edebilir."! Fakat icra mahke-
mesinde tanik deliline bagvurulamayacagindan, bor¢lu
boyle bir iddiasini icra mahkemesinde tanik ile ispat
edemez.

Icra mahkemesinin, itirazin kaldirilmasi talebi hakkin-
daverecegi karar iki sekilde olur:

i. “Itirazin kaldirilmasi” talebinin reddi karars,
ii. “Itirazin (kesin) kaldirilmas1” karari.

Itirazin kaldirilmas talebini esasa iligkin bir neden-
le reddeden icra mahkemesi, aym karar ile alacakliys,
itiraza ugrayan alacaginin ylizde yirmisinden (%20)
az olmamak iizere tazminata da mahktim eder. Bu taz-
minatin tespitinde, takip talebindeki tutar esas alinir.
Borg¢lu, icra mahkemesinin tazminat kararina dayana-
rak, ilaml takip yapabilir. Itirazin kaldirilmasi talebinin
reddi karari, maddi anlamda kesin hiikiim' tegkil etmez.
Bu karar, yalniz ilamsiz icra bakimindan kesindir; yani,
itirazin kaldirilmasi talebinin reddi karari ile alacaklinin
ilamsizicra takibi son bulur. Bundan sonra, alacakli, yeni
bir ilamsiz icra takibi yapamaz. Itirazin kaldirilmas: ta-
lebinin reddine iligkin icra mahkemesi karar1 maddi an-
lamda kesin hiikiim tegkil etmediginden, alacakli, aym
alacak icin, genel yetkili mahkemede bir alacak davasi
acabilir.

Esasailigkin bir nedenle itirazin kaldirilmasina karar ve-
ren icra mahkemesi, ayni karar ile borcluyu, haksiz ola-
rak itiraz ettigi alacagin yiizde yirmisinden asag1 olma-
mak iizere tazminata da mahkiim eder. Bu tazminatin
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cedure. The debtee may request the continuation of the
enforcement procedure, which was stopped by the ob-
jection of the debtor.

If the value of proceeding debt in dispute is above the
limit for appeal, the court’s decision will be appealable.

IV. TEMPORARY ANNULMENT OF OBJECTION
A. In General

If the debtee proceeds based on an ordinary deed and
the debtor denies the signature on it, the debtee may
not request a definite annulment of objection, but a
temporary annulment may be requested. If the court
of enforcement esteems that the signature belongs to
the debtor, it may annul the objection temporarily. The
debtee may not demand continuation based on the de-
cision of temporary annulment. The enforcement pro-
ceeding continues to be suspended for a period of seven
days which is given to bring an action for denial of debt.

tespitinde, takip talebindeki talep esas alinir. Itirazin ke-
sin kaldirilmas: karari ile bor¢lunun yapmais oldugu iti-
raz ortadan kalkmis olur. Bu karar {izerine, bor¢lu sanki
6deme emrine hi¢ itiraz etmemis gibi bir durum dogar.

Takip konusu alacakta ihtilafli kalan deger veya mikta-
rin temyiz sinirin1 ge¢cmesi halinde, icra mahkemesi ka-
rar1 temyiz edilebilir.

IV. ITIRAZIN GECiCi OLARAK KALDIRILMASI

A. Genel Olarak

Alacakli adi senede dayanarak ilamsiz takip yapar ve
borcluitirazinda adi senet altindaki imzay: inkar ederse,
artik itirazin kesin kaldirilmasini isteyemez, gecici kal-
dirilmasini isteyebilir. Icra mahkemesi, imzanin borg-
luya ait oldugu kamisina varirsa, bor¢lunun itirazinin
gecici kaldirilmasina karar verebilir. Alacakli, bu gecici
kaldirma kararina dayanarak, itirazla durmus olan icra
takibine devam edilmesini isteyemez. Icra takibi, yedi
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If there is an action for denial of debt, the proceeding
continues to suspend until the verdict. The debtee may
only demand a provisional seizure based on the tempo-
rary annulment.

The explanations mentioned in the definite annulment
of objections, and in particular the term and the condi-
tions, are also valid for the term of ordinary deed that
provides the debtee to request for annulment of the
objection and its conditions. This is because in this situ-
ation, the signature on the ordinary deed has already
been denied by the debtor.

The debtee may immediately request before requesting
annulment of objection comparable signatures of the
debtor to be demanded from relevant authorities by the
execution office upon notification of the objection.”®

The debtee may apply the court of enforcement for tem-
porary annulment of the objection within six months
from the date of notification of the statement of objection.

giinliik bor¢tan kurtulma davasi siiresi icinde ve bu siire
icinde bor¢tan kurtulma davasi acilmigsa, dava sonugcla-
nincaya kadar durmakta devam eder. Alacakly, itirazin
gecici kaldirilmasi kararina dayanarak, yalmiz gecici ha-
ciz isteyebilir.

Alacakliya itirazin kesin kaldirilmasi boliimiinde incele-
nen adi senet kavramu ve gartlar: hakkindaki aciklama-
lar, imza ikrar1 konusu hari¢ olmak iizere itirazin gecici
kaldirilmasinin sarti olan adi senet i¢cin de aynen gecer-
lidir. Ciinkii burada adi senet altindaki imza bor¢lu tara-
findan inkar edilmis durumdadir.

Alacakli itirazin kendisine tebligini takiben, itirazin
kaldirilmasini talep etmeden 6nce icra miidiirliigiinden
derhal ilgili kurumlardan bor¢lunun érnek imzalarinin
istenmesini talep edebilir.'®

Alacakly, itirazin kendisine teblig tarihinden itibaren alt1
ayicinde itirazin gecici olarak kaldirilmasini isteyebilir.
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B. Legal Procedure

The court of enforcement examines the temporary an-
nulment request according to ordinary proceedings. It
should be noted that the debtor must attend to the hear-
ing held by the court of enforcement. If the debtor does
not attend the hearing, the court of enforcement may
decide to annul the objection temporarily based on this
particular reason without further inquiry. Because of the
debtor’s obligation to attend the first hearing, legal invi-
tations must be sent to the debtor. Initially, the court of
enforcement requests their explanations from both par-
ties. Then, the court makes an examination to determine
whether there is an unconditional acknowledgement of
payment in the bill of debt. If the bill of debt does not in-
clude an unconditional acknowledgement of payment,
the court of enforcement rejects the request of tempo-
rary annulment without having the signature examined.

Ifthe bill of debt presented by the debtee includes an un-
conditional acknowledgement of payment and the debt-
or has not stated any other objections than falsification
of signature when objecting to the payment notice, the
court of enforcement immediately has the signature ex-
amined upon debtee’s request of temporary annulment.
The examination of signature is conducted by compar-
ing the signature on the ordinary deed with signatures
which are known to belong to the debtor. The court de-
cides whether the denied signature belongs to the debtor
according to the comparison.* There are two ways to get
a signature that surely belongs to the debtor;

i. Determination with applicable and comparable
documents

ii. Acquiring debtor’s hand writing example before
the court

B. Yargilama Usulii

Icra mahkemesi, itirazin gecici kaldirilmasi talebini de,
basit yargilama usuliine gore inceler. Burada dikkat edil-
mesi gereken husus, bor¢lunun, icra mahkemesindeki
durusmada bizzat hazir bulunmaya mecbur oldugudur.
Bor¢lu durugmada hazir bulunmazsa, icra mahkemesi
bagkacabir inceleme yapmaksizin, yalniz bu nedenle iti-
razin gecici kaldirilmasina karar verebilir. Icra mahke-
mesi, ilk 6nce iki taraftan izahat alir. Bundan sonra, ala-
caklinin dayandig1 adi senedin kayitsiz sartsiz bir para
borcu ikrarini icerip icermedigini inceler; icermiyorsa,
imza incelemesi yapmadan, itirazin gecici kaldirilmasi
talebinin reddine karar verir.

Alacaklinin dayandig adi senet, kayitsiz sartsiz bir para
borcu ikrarini igeriyorsa ve bor¢lu, 6deme emrine itiraz
ederken yalniz imza inkarinda bulunmus, bagkaca itiraz
sebebi bildirmemigse, alacaklinin itirazin gecici kaldi-
rilmasi talebi lizerine icra mahkemesi, hemen imza in-
celemesine baglar. Imza incelemesi, Adi senetteki inkar
edilen imza ile bor¢luya ait bulundugu muhakkak olan
bagka bir imzanin karsilagtirilmasi suretiyle yapilir; bu
karsilastirma sonucunda, inkar edilen imzanin bor¢luya
ait olup olmadigina karar verilir."* Bor¢luya ait bulundu-
gu muhakkak olan bir imza iki sekilde elde edilir;

1. Tatbike medar veya karsilagtirma yapmaya elve-
rigli belgeler ile tespit

ii. Yaz1 yazdirma (istiktab)
Bor¢lunun daha 6nce bagka bir nedenle imzalamig bu-
lundugu belgelere tatbike medar veya karsilastirma yap-

maya elverigli belgeler denir.

Takibin dayanagi adi senet aslindaki inkar edilen imza,

1Ejder Yilmaz, Baki Kuru, Ramazan Arslan,
lera ve [flas Hukuku (Ders Kitabi), Yetkin Hukuk
Yayinlari,28. Edition, Ankara 2013, p. 186.

2 The Supreme Court 12th Civil Chamber's decision
dated 30.01.1986, numbered 1985/7618, 1986/981.
3 Fatma Altay, “/cra Hukukunda ftirazin
Kaldirimasr', http://www.turkhukuksitesi.com/
makale_1403.htm (Access: 27.05.2016).

4 Yilmaz, Kuru, Arslan, p. 183.

5 Turkish Supreme Court 12th Civil Chamber's

decision dated 20.06.2013, numbered 2013/11650,
2013/23341.

6100 Art. 30-39.

7TCC Art. 9-16.

8100 Art. 219 ff.

9 Taylan Ozgiir Kiraz, “/cra Mahkemesinde ltirazin
Kaldirimasr', http://www.turkhukuksitesi.com/
showthread.php?t=72830 (Access: 27.05.2016).

10 CCP Art. 103/1-h.

T1CCP Art. 203/e.

12 CCP Art. 303.

13 CCP Art. 211/1-b.

14 The Supreme Court General Civil Assembly's
decision dated 06.02.2008, numbered
2008/12-77 2008/90.

15 The Supreme Court General Civil Assembly’s
decision dated 4.6.2013, numbered 2003/15-404
2003/381.

16 CCP Art. 303.
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The documents which have been previously signed for
any reason by the debtor are considered as applicable
and comparable documents.

Authenticity of the signature on the ordinary deed is
examined using a comparable signature of the debtor. If
thisis not possible, the court of enforcement can demand
the debtor’s signature examples to acquire a comparable
signature. Itis not possible to request proof by witness or
oath when it comes to detecting whether the signature
on the ordinary deed belongs to the debtor or not.

As a result of aforementioned signature examination,
the court of enforcement may decide on accepting or
denying the request of temporary annulment based on
whether the signature is genuine or not.

C. Consequences of Rejection of the Temporary
Annulment Request

The court of enforcement which denies the request of
temporary annulment shall sentence the debtee to pay
a compensation valuing no less than 20% of the issued
debt value with the rejection verdict.”” Rejection of the
temporary annulment of objection request means that
the debtee may not continue to the enforcement pro-
ceeding. But this verdict is not considered as a definitive
judgement by means of material law.'® Hence, the debtee
may take an action of debt for the same amount before
the general court in power.

D. Consequences of Temporary Annulment De-
cision

The temporary annulment of objection decision only af-
fects the enforcement law. These effects are:

borclunun karsilagtirma yapmaya elverigli imzasi varsa
bununla, yoksa yaz1 yazdirma (istiktab) sonucunda elde
edilecek imzasi ile kargilagtirilir. Bunun diginda, imza-
nin bor¢luya ait olup olmadigi hususunda tanik dinlene-
mez ve yemin deliline bagvurulamaz.

Icra mahkemesi, yukardaki sekilde yapilacak imza in-
celemesi sonucunda, adi senetteki inkar edilen imzanin
bor¢luya ait oldugu kanisina varirsa, itirazin gegici kal-
dirllmasina karar verir; imzanin borcluya ait olmadig:
kanisina varirsa, itirazin gecici kaldirilmas: talebinin
reddine karar verir.

C. itirazin Gegici Kaldinimas: Talebinin Reddi
Kararinin Sonuclan

Itirazin gecici kaldirilmas: talebinin reddine karar veren
icra mahkemesi, ayni ret karari ile alacakliyi, alacagin
yiizde yirmisinden (%20) asag1 olmamak iizere tazmi-
nata da mahk{im eder.”® Itirazin gegici kaldirilmast ta-
lebinin reddi karar ile alacaklimin ilamsiz icra takibine
devam edemeyecegine karar verilmis olur. Fakat itirazin
gecici kaldirilmasi talebinin reddi karari, maddi anlam-
da kesin hiikiim'® tegkil etmez. Bunedenle, alacakli, aym
alacak icin, genel yetkili mahkemede bir alacak davasi
acabilir.

D. itirazin Gegici Kaldirnimasi Kararinin Sonuclan

Itirazin gecici kaldirilmasi karari, yalniz takip hukuku
bakimindan sonuglar dogurur. Bunlar:

1. Gecici haciz isteyebilme
ii. Mal beyaninda bulunma zorunlulugu

iii. Bor¢tan kurtulma davasi acabilme

1Ejder Yilmaz, Baki Kuru, Ramazan Arslan, /cra
ve [flas Hukuku (Ders Kitab), Yetkin Hukuk Yaymlari,
28. Baski, Ankara 2013 s. 186.

2 Yarg. 12. Hukuk Dairesi'nin 30.01.1986 tarih ve
1985/7618 E., 1986/981 K. sayili ilam.

3 Fatma Altay, “/cra Hukukunda ltirazin Kaldirimasf,
http://www.turkhukuksitesi.com/makale_1403.htm
(Erisim: 27.05.2016).

6TBKm. 30-39
7TMKm. 9-16
8TBKm. 219 vd.

4 Yilmaz, Kuru, Arslan, s. 183.
5 Yarg. 12. Hukuk Dairesi'nin 20.06.2013 tarihli
2013/11650 E. ve 2013/23341K. sayiliilami

9 Taylan Ozgiir Kiraz, “/cra Mahkemesinde ftirazin
Kaldiriimasr', http:/fwww.turkhukuksitesi.com/

T1HMK m. 203/e.

12 HMK m. 303.

13 HMK m. 211, b.

14 Yarg. Hukuk Genel Kurulu'nun 06.02.2008 tarihli,
2008/12-77 E. ve 2008/90 sayili ictihad.

15 Yarg. Hukuk Genel Kurulu'nun 04.06.2013 tarihli,
2003/15-404 E. ve 2003/381 sayih ictihadi.

16 HMK m. 303.

showthread.php?t=72830 (Erisim: 27.05.2016).

10 HMK m. 103, 1h.
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i. Ability to request provisional seizure
ii. Obligation to submit a declaration of properties
iii. Ability to file an action in denial of debt

The debtor may file a case for denial of debt within seven
days from the date of notification or pronouncement of
the judgement. In case the debtor does not file a case for
denial of debt, the temporary annulment shifts to defi-
nite annulment of objection. After that point, the debtor
may only file a negative declaratory action (EBL Art. 72,
III) or an action for refund.

V. CONCLUSION

The advantages and disadvantages of annulment of the
objection as an institution, which is more preferable
because of the reasons such as litigation under ordinary
proceeding and being rather practical, should be evalu-
ated in combination. One should note that the annul-
ment or refusal of objection cannot be considered as a
definitive judgement by means of material law.

Because the debtors may file a negative declaratory ac-
tion at any time in these cases to prove their claims and
have the execution proceeding cancelled, The debtee
may file a lawsuit in general courts in power to prove
their claim as well.

This emphasizes the doctrine that considers the “annul-
ment of objection” lawsuits as declaratory actions which
provide continuation of the enforcement proceeding
rather than actions of performance. B
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halinde gecici kaldirma karar: kesin kaldirma kararina
déniisiir. Bundan sonra borglu, ITK 72. maddesinde yer
alan menfi tespit davasi veya istirdat davasin agabilir.

V. SONUC

Uygulamada basit yargilama usuliine tabi islerden ol-
masi ile ivedi olarak goriilmesi ve pratik bir yol oldugu
icin daha ¢ok tercih edilen itirazin kaldirilmasi miiesse-
sesini kullanmanin avantajlari ile dezavantajlar1 birlikte
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itirazin kaldirilmasi davasinin bir seyin zorla yapilmasi
ya da yapilmamasi seklinde maddi hukuka etki eden bir
hiikiim olmayip eda davasi degil fakat takip hukukuna
etki eden bir tespit davasi olarak nitelendirilmesinin
hukuken dogru oldugu fikrini kuvvetlendirmektedir. B
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