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ABSTRACT

Under the United Nations Convention on Con-
tracts for the International Sale of Goods
(“Vienna Sales Convention” or “CISG™")
rights granted to the buyer are as follows: (i)
in case of delivery of goods that do not con-
form to the contract, requests of performance
including delivery of substitute goods and re-
pair, (if) avoidance of the contract, (iii) abate-
ment of the purchase price, and lastly (iv)
compensation. On the other hand, it imposed
obligations to the buyer such as payment of
price, taking delivery of the goods and giving
notice when necessary. CISG regulation con-
tributes to establish a universal text of law for

OZET .

Milletlerarasi Mal Satimina lliskin Stzlesmeler
Hakkinda Birlesmis Milletler Antlasmasi (“Vi=
yana Satim Antlasmasi” veya “CISG"),
alicya; (i) sdzlesmeye uygun olmayan mal tes-
limi halinde, ikame mal teslimi ve onarim dahil
ifa talepleri, (i) s6zlesmeden donme, (iii) seme-
nin tenzili, ve de son olarak (iv) tazminat hak-
ki tanimistir. Bununla birlikte, aliciya; semeni
ddeme, mali teslim alma ve gerekli durumlarda
bildirimde bulunma yukimltltgt yoklemistir.
CISG duzenlemesi diinya (zerinde yeknesak
bir satim hukukunun olusturulmasina buytk
katkida bulunmus ve cesitli hukuk sistemle-
rindeki satim stzlesmesine iliskin kurallar bir-
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international sales and brings the rules with
respect to sale contracts in various law sys-
tems into conformity with each other. Under
the Vienna Sales Convention, buyer's rights
are regulated more extensively compared to
the seller’s rights and more provisions are set
forth in order to protect the buyer.

KEY WORDS: CISG, Rights of Buyer, Ob-
ligations of Buyer, Sphere of Application of
CISG, Buyer's Right to Repair, Buyer's Right of
Replacement, Avoidance of the Contract

I. INTRODUCTION

HE STRUGGLE OF BRINGING THE PRINCIPLES WHICH
shall be applied to the international sale of
goods into conformity with each other has
been an issue for international legal experts.
Also, thefactthatinternational trade and sales
contracts have become prevalent brought the

necessity to uniform the countries’ legislations which

contradict each other. Such efforts on having principles
to be applied to the international sale of goods uniform,
which proceeded for along period of time were conclud-
ed on April 11", 1980 through the approval of the Vienna

Sales Convention at the conference in Vienna. CISG was

approved by eighty four (84) countries including Turkey.

On one hand, commercial actors such as United States of

America (USA), People’s Republic of China and Russia,

on the other hand, total of twenty three (23) countries

that are members of European Union such as France,

Germany, Italy, Holland and Spain and also countries

from Asia, Africa and South Africa which own different

legal customs and economic systems have become a par-
ty of the Vienna Sales Convention and this enables the
formation of uniform principles which shall be applied
to most part of the international sale of goods.? In this
article, the right to claim replacement and repair, avoid

a contract, abatement of the purchase price and indem-

nity that are granted to the buyer by the Vienna Sales

Convention and obligations regarding payment of price,

receiving the goods and notifying will be examined.

Il. SPHERE OF APPLICATION

Prior to examining the rights granted to the buyer by
the Vienna Sales Convention, its sphere of application

birleriyle uyumlu hale getirmistir. Viyana Satim
Antlasmasinda, genel olarak alicinin haklari
saticlya nazaran daha genis dizenlenmis ve
alicryr koruyan daha fazla hukim yer almistir.

ANAHTAR KELIMELER: CISG, Alicinin
Haklari, Alicinin Yukumlaltkleri, CISG Uygula-
ma Alani, Alicinin Onarim Hakki, Alicinin lkame
Hakki, S6zlesmeden Donme

1. GiRIS

[LLETLERARASIMALSATIMLARINA UYGULANACAK

kurallarin birbirleriyle uyumlu hale geti-

rilmesi cabas1 uzun yillar boyunca ulus-

lararas1 hukuk camiasini meggul eden bir

konu olmusgtur. Uluslararas: ticaret ve

satim sozlesmelerinin yayginlagmasi da
iilkelerin birbiriyle celisen mevzuatlarinin yeknesak-
lagtirilmasi zaruretini beraberinde getirmigtir. Millet-
leraras1 mal satimlarina uygulanacak kurallarin yek-
nesaklagtirilmasi1 konusunda uzun yillardan beri siire
gelen bu caligmalar, 11 Nisan 1980 tarihinde Viyana'da
toplanan konferansla Viyana Antlasmasi’nin kabul edil-
mesiyle sonuclanmigtir. CISG, iclerinde Tiirkiye’nin de
bulundugu 84 iilke tarafindan kabul edilmistir. Bir yan-
dan Amerika Birlesik Devletleri (ABD), Cin Halk Cum-
huriyeti, Rusya gibi biiyiik ticari aktorlerin, diger yan-
dan Fransa, Almanya, Italya, Hollanda ve Ispanya gibi
Avrupa Birligi iiyesi toplam 23 iilkenin ve farkl hukuki
gelenek ve ekonomik sisteme ait olan Asya, Afrika ve
Giiney Amerika tilkelerinin taraf olmasi, Viyana Satim
Antlagmasr’nmin milletlerarasi mal satimlarimin biiyiik
bir kismina uygulanacak yeknesak kurallarin olugma-
sina olanak saglamigtir.? Bu makalede de Viyana Satim
Antlagmasi’nin aliciya sagladig1 ikame mal ve onarim ta-
lep hakki, sézlesmeden dénme, semenin tenzili, tazmi-
nat hakkiile getirdigi semeni 6deme, mali teslim alma ve
bildirim yiikiimliiliikleri incelenecektir.

Il. UYYGULAMA ALANI

Viyana Satim Antlagsmasr’nin aliciya hangi haklari sagla-
digim1 incelemeye gecmeden, 6nce uygulama alanin in-
celemek gerekir. Taraflar Viyana Satim Antlagmasinin
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should be examined. Parties can wholly or partially ex-
clude the implementation of the Vienna Sales Conven-
tion or they can change the results of the aforementioned
agreement provisions.® The Vienna Sales Convention
applies to contracts for international sales.* Therefore,
the existence of a sale contract is a prerequisite for the
application of the Vienna Sales Convention in the first
place. Secondly, aforementioned sale contract must be
international. The point to be understood in here is that
the goods should be sold from one country to another
country and there would be different laws which parties
shall be subjected to.

The term of goods has been mentioned, starting from
the title, in the Vienna Sales Convention but its defini-
tion has not been stated. In general, the term of goods
covers all kinds of movables and immovables in terms of
sale contracts. In fact, the goods subjected to sale are not
required to have tangible, physical asset. In this respect,

uygulanmasini tamamen veya kismen hari¢ tutabilir
veya s6z konusu antlagmanin hiikiimlerinin sonuglarini
degistirebilirler.? Viyana Satim Antlagmas1 milletlerara-
s1 satim s6zlesmelerine uygulanir* Dolayisiyla, Viyana
Satim Antlagmasi’nin uygulanabilmesi i¢in 6ncelikle bir
satim s6zlesmesinin bulunmasi gerekir. Ikinci olarak da
s6z konusu satim sozlesmesinin milletleraras1 olmasi
gerekir. Burada anlagilmasi gereken malin bir iilkeden
bagka bir iilkeye satilmasi ve taraflarin tabi olduklari iki
farkl hukukun bulunmasidir.

Viyana Satim Antlagmasi’nda, bagligindan itibaren mal
kavrami kullanilmis ve bu kavramin tanimi verilmemis-
tir. Genel olarak satim sbzlesmeleri acisindan mal kav-
rami her tiirlii tagimir ve taginmaz kapsar. Hatta satim
konusu malin maddji, cismani varligi olmas1 dahi gerek-
mez. Bu acidan para ile degistirilmesi miimkiin ve eko-
nomik degeri olan her tiirlit maddi ve gayri maddi varlik-
larin satilmasi miimkiindiir.® Viyana Satim Antlagmasi
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any kind of tangible and intangible assets, which can be
exchanged with money and have economic value, can be
sold.® The term of goods is not such a broad concept in
terms of the Vienna Sales Convention. Aforementioned
convention only regulates the sale of movables. Secre-
tariat General of the United Nations has explicitly indi-
cated while annotating Article 1 of CISG that CISG shall
be applied to the sale of movables.

CISG has imposed some restrictions to its sphere of ap-
plication. First of all, some sale contracts, and then some
goods which are subjected to sale and some contracts
which are similar to sale; and finally some issues regard-
ing sale contract are excluded.® Additionally, contract-
ing countries are permitted to notify their reservations
to vary or abolish the results of provisions of the Vienna
Sales Convention. Three (3) types of sale contracts are
excluded from the sphere of application:

i. Sales of goods for personal, family or household
(“domestique”) use

ii. Sales of goods by auction

iii. Sales of confiscated goods or sales which are
based on any other decision of judicial authorities

The Vienna Sales Convention also excludes some goods
subjected to sale from its scope. These are indicated un-

der three groups in Article 2:

i. The provisions of CISG are not applied to sales of
trade bills, investment securities and money

ii. Sales of all kinds of ships, vessels, hovercraft or
aircraft

iii. Sales of electricity

acisindan ise mal kavrami bu denli genis degildir. S6z
konusu antlagsma sadece taginirlarin satimini diizenle-
mistir. Birlesmis Milletler Genel Sekreterligi CISG’in 1.
maddesini serh ederken, CISG’in taginirlarin satimina
uygulanacagin acikea belirtmigtir.

CISG, uygulanma alanina bazi sinirlamalar getirmistir.
Oncelikle bazi satim sézlesmeleri, daha sonra satim ko-
nusu bazi mallar ve satim ile yakinlik gosteren bazi s6z-
lesmeler, son olarak da satim s6zlesmesine iligkin bazi
konular kapsam dig1 birakilmistir. Ayrica taraf devletle-
re Viyana Satim Antlagmasi’nin hiikiimlerinin etkilerini
degistirmek veya ortadan kaldirmak i¢in ¢ekince bildir-
mek imkani da taninmigtir. Ug tiir satim sézlesmesi uy-
gulanma alanm diginda tutulur:

1. Kigisel, ailesel ve eve iliskin (“domestique™) kulla-
nimlar i¢in yapilan satimlar

ii. Artirma yontemiyle yapilan satimlar
iii. Mahcuz mallarin satimi veya adli makamlarin
diger herhangi bir kararina dayanarak yapilan sa-
timlar
Viyana Satim Antlagmasi satim konusu birtakim mallar:
da kapsam dig1 birakmigtir. 2. madde bu mallar: ti¢ grup

altinda toplamigtir:

i. Menkul kiymetlerin, ticari senetlerin ve paranin
satimina CISG hiikiimleri uygulanmaz

ii. Her tiirlii geminin, teknenin, hava tagit aracinin
ve hava yastikli tagit aracinin satimi

iii. Elektrik satimlari

1CISG is the abbreviation of United Nations
Convention on Contracts for the International

Sale of Goods.

2 Erciiment Erdem, “Uluslararasi Mal Satislarinda
11 Nisan 1980 Tarihli Birlesmis Milletler Stzlesmesinin

6CISGArt. 2.

Istanbul 2012, p. 268.

Uygulama Alanf’, Milletlerarasi Ticaret Hukukuile flgili 8 CISG Art. 46.
Makaleler, Istanbul 2007, p. 118. 9CISG Art. 49.

3 CISGArt. 6. 10 CISG Art. 50.
4 CISG Art. 1/1-1. 11CISG Art. 74 ff.

5 Haluk Tandogan, Borclar Hukuku Ozel Bore
iliskileri, C. /1, 6. Edition, , Istanbul 2008, p. 78.

7 Yesim M. Atamer, Milletlerarasi Satim Hukuku,

12 Atamer, p. 271.

13 2012 UNCITRAL Digest of case law on the United
Nations Convention on the International Sale of
Goods, http://www.cisg.law.pace.edu/cisg/text/
digest-2012-46.html (Access: 27.05.2016).

14 CISG Art. 46/2-3.

15 CISG Art. 46/2.

16 CISG Art. 46/3.

17 CISG Art. 39.
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Ill. RIGHTS OF THE BUYER
A. In General

Fundamental purpose of the Vienna Sales Convention
is to maintain the validity of the sales contract. Elective
rights of the buyer have been regulated on the basis of
this purpose. The most essential result of this situation
is that, avoidance of the contract is resorted as the last
remedy.” Pursuant to the Vienna Sales Convention, the
buyer’s rights are as follows: (i) in case of delivery of
goods that do not conform to the contract, requests of
performance including delivery of substitute goods and
repair,® (2) avoidance of the contract,’ (3) abatement of
the purchase price,'® and lastly (4) compensation."

B. Right to Claim Substitute Goods and Repair
of the Goods

Pursuant to the Vienna Sales Convention, buyer’s right
to claim performance by the seller of his obligations is
the general rule.”? Nevertheless, if specific performance
becomes impossible, for instance, a non-fungible good
that is the subject matter of the contract is destroyed
prior to the delivery, the buyer’s right of specific perfor-
mance will be expired.”® Additionally, CISG also regu-
lates the cases which the seller delivers goods that are
not conformed to the contract. In this case, buyer has
right to claim the delivery of substitute goods™ or re-
pair.’ If the goods do not conform to the contract, the
buyer may require delivery of substitute goods only if
the lack of conformity constitutes a fundamental breach
ofthe contract and arequest for substitute goods is made
either in conjunction with a notice given in accordance
with CISGY or within a reasonable time thereafter. For
instance, the buyer buys raw material for the devices to
be produced by him. Although the raw material is defec-
tive, it will constitute a fundamental breach of the con-

Ill. ALICININ HAKLARI
A. Genel Olarak

Viyana Satim Antlagmasi’nda temel amac satim sézleg-
mesinin ayakta tutulmasidir. Alicinin secimlik haklar:
da bu esasa gore diizenlenmistir. Bu durumun en temel
sonucu; sozlesmeden dénmeye ancak en son care olarak
bagvurulmasidir.” Viyana Satim Antlagmas1 uyarinca
alicinin haklar su sekildedir: (1) Sézlesmeye uygun ol-
mayan mal teslimi halinde, ikame mal teslimi ve onarim
dahil ifa talepleri,® (2) sozlesmeden dénme,’ (3) semenin
tenzili,'° ve de son olarak (4) tazminat."

B. ikame Mal ve Onarim Talep Hakka

Viyana Satim Antlagmasi uyarinca alicinin saticidan ifa-
y1 talep etmesi hakki genel kuraldir.’> Ancak, aynen ifa
imkansiz hale gelmis ise, 6rnegin, sdzlesmenin konusu
gayrimisli mal teslimden 6nce yok olmus ise, alicinin
malin aynen ifasini talep etme hakk: da son bulacaktir.’®
Bunun yaninda CISG, saticinin s6zlesmeye uygun olma-
yan mal tesliminde bulundugu halleri de diizenlemek-
tedir.** Bu durumda alicimin ikame mal teslimi®® veya
onarim talep etme hakki'® vardir. Mallar s6zlesmeye
uygun degilse, alic1 bu uyumsuzlugun sézlesmeye esas-
L1 bir aykirilik olugturmasi ve CISG uyarinca' yapilacak
bildirimle veya bildirimden itibaren makul bir siire ice-
risinde talepte bulunmasi halinde ikame mal teslimini
isteyebilir. Buduruma 6érnek vermek gerekirse; alici iire-
tecegi cihazlar icin saticiddan hammadde satin almigtir.
Hammadde ayipl olsa da ifa s6zlesmenin esash ihlaline
neden olacak niteliktedir. Alic1 cihaz sipariglerini yetis-
tirmek niyetindedir ve istedigi kalite hammadde satici-
da mevcut degildir. Bu nedenle alic1 saticiya bildirimde
bulunarak kendisine ikame hammadde teslimini talep
eder. Tkame mal teslimi icin, genel sartlara ek olarak iic
sart daha bulunmaktadir; birincisi uyarinca mallarin

1CISG, United Nations Convention on Contracts

for the International Sale of Goods ifadesinin
kisaltmasidir.

2 Erciiment Erdem, “Uluslararas Mal Satislarinda
11 Nisan 1980 Tarihli Birlesmis Milletler Sozlesmesinin

6CISGm. 2.

istanbul 2012, s. 268.

Uygulama Alanf’, Milletlerarasi Ticaret Hukukuile flgili 8 CISG m. 46.
Makaleler, [stanbul 2007, s. 118. 9 CISGm. 49.
3CISGm. 6. 10 CISG m. 50.
4 CISGm. 1/1-1. 11CISG m. 74 vd.

5 Haluk Tandogan, Borclar Hukuku Ozel Bore
iliskieri, C. /1, 6. Basl, Istanbul 2008, s. 78.

7 Yesim M. Atamer, Milletlerarasi Satim Hukuku,

12 Atamer, s. 271.

13 2012 UNCITRAL Digest of case law on the United
Nations Convention on the International Sale of
Goods, http://www.cisg.law.pace.edu/cisg/text/
digest-2012-46.html (Erisim: 27.05.2016).

14 CISG m. 46/2-3.

15 CISG m. 46/2

16 CISG m. 46/3.

17 CISG m. 39.
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tract. The buyer aims to complete his orders however
the seller does not have the qualified raw material that
the buyer wants to. Therefore, the buyer gives notice to
the seller and claims the delivery of substitute raw mate-
rial. In addition to the general obligations with respect
to the delivery of substitute goods, three additional ob-
ligations envisaged for the delivery of substitute goods:
Firstly, a lack of conformity of goods; secondly, a funda-
mental breach and lastly, time limitation.'

The essential aspect for the buyer is imposing a “reason-
able time limitation” to the delivery of substitute goods
claim.” Aforementioned time commences when the
buyer realizes the defect. The doctrine implies that the
aforementioned time must not exceed one month.?° Giv-
en these circumstances, if the goods do not conform to
the contract, the buyer can require the seller to remedy
the lack of conformity by repair provided that it would
not be an unreasonable claim. A request for repair must

sozlesmeye uygun olmamasi, ikinci sart esash bir ihlal
bulunmasi ve son sart getirilen siire sinirlamasidir.'®

Burada alic1 i¢in 6nemli kisim, ikame mal teslimine ilig-
kin talebe “makul siire sinirlamasi” getirilmesidir.”” Bu
siire alicinin ayibi fark ettigi andan itibaren baslar. Dokt-
rinde bu siirenin bir ay1 gecmemesi gerektigi belirtil-
mektedir.>® Mallar s6zlesmeye uygun degilse alici, tiim
kosullar g6z 6niine alindiginda makul olmayan bir talep
olusturmamas: kaydiyla, saticidan sézlesmeye aykirili-
gin onarim yoluyla giderilmesini talep edebilir. Onarim
talebi ihbar ile birlikte veya bu ihbardan sonra makul
siire icerisinde yapilmalidir.*» Onarim talebi icin genel
sartlara ek olarak “makul olma sart:” vardir.*®> Mesela,
alicinin sézlesme konusu mallar1 kolaylikla onarabile-
cegi hallerde onarim talebi makul degildir, ancak satici
yine de onarim masraflarini kargilamakla yiikiimliidiir.
Talep, sézlesmeye aykirilik onarim yoluyla giderilebile-
cek bir aykiriliksa yapilabilir. Onarim, alici tarafindan

ARTICLETTER|SUMMER 2016



be made either in conjunction with notice or within a
reasonable time thereafter. There is an additional ob-
ligation to general obligations as “being reasonable” for
the repair claim.?? For instance, in the cases where the
goods can easily be repaired by the buyer, a repair claim
will not be reasonable. However, the seller is still obliged
to reimburse the repair costs. The claim can be made if
thelack of conformity to the contractisanoncompliance
that can be remedied by repair. If the repair can easily be
made by the buyer, a repair claim will not be reasonable.
However, the seller will continue to be obliged to reim-
burse the repair costs in this case.? Taking all conditions
into consideration, it shall be evaluated by comparing
the buyers benefit and the seller’s respective expenses
and difficulties incurred from the repair.

C. Avoidance of the Contract

CISG has imposed some restrictions to the usage of the
unilateral termination of contract by taking the detrimen-
tal results of this right into consideration. Particularly, it
has granted the right of avoidance of the contract, if there
is a significantly “fundamental” breach of contract.**

Pursuant to CISG, buyer’s right regarding the avoidance
of the contract is subject to below mentioned obligations:

1. Existence of a breach of contract and fulfillment of
obligations to the notice*

Pursuant to CISG, the declaration is made with a no-
tification to the other party. CISG does not provide an
opportunity to avoid the contract automatically (ipso
Jacto) without making a notification. Notification obli-
gation aims to inform other party about the current sta-
tus of the contract.

ii. Existence of a Fundamental breach or non delivery
of goods by the seller within the additional time given
in accordance with Article 49(2)(b)

In practice, one of the most controversial provisions
is the obligation of existence of a fundamental breach.
German Federal Court has decided on the fact that
whether or not the ordered good (in concrete case it
was a shoe) is not delivered in due time will be deemed
as a fundamental breach of the obligation, the breach of
the obligation of delivery in due time will be deemed as
a fundamental breach of obligation even the seller has
areasonable ground. Therefore, it has decided that as a

kolayca yapilabilecekse, onarim talebinde bulunmak
makul olmayacaktir. Ancak bu durumda da satic1 ona-
rim masraflarindan sorumlu olmaya devam edecektir.?®
Buna gore tiim kosullar g6z 6niinde bulunduruldugunda
alicinin onarim menfaati karsisinda saticinin yapacagi
masraflar ve yagayacag giicliik degerlendirilerek sonu-
cavarilmaldir.

C. Sézlesmeden Dénme

CISG, sozlesmenin tek tarafli sona erdirilmesinin za-
rarli sonuglarim géz 6niinde bulundurarak, bu hakkin
kullanimina sinirlamalar getirmistir. Ozellikle de s6z-
lesmeden dénme hakkini, kars: tarafin ihlali yeterince
ciddi “esash” bir ihlalse tamimigtir.*

CISG uyarinca alicinin sézlesmeden dénme hakki agagi-
daki sartlara tabidir:

1. Sézlesmeye aykiriligin var olmast ve ihbar yiikiim-
liiliiklerinin yerine getirilmesi®

CISG uyarinca beyan bildirim ile kargi tarafa yapilir.
CISG bildirim yapilmaksizin kendiliginden (ipso facto)
sozlesmeden donme imkani saglamaz. Ihbar yiikiimlii-
liigliniin amaci kars: tarafin s6zlesmenin durumundan
haberdar olmasini temin etmektir.

ii. Esasli ihlal bulunmast veya satictnin CISG m.
49(2)(b) uyarinca kendisine taninan ek stire icerisin-
de mali teslim etmemesi

Uygulamada en fazla uyusmazliga konu olan hiikiimler-
den bir tanesi de esash ihlalin bulunmasi sartidir. Alman
Federal Mahkemesi bir kararinda, siparis edilen bir ma-
Iin (somut olayda bu mal bir ayakkabi idi) zamaninda
teslim edilmemesinin esash ihlal sayilip sayillamayacagi
hususunda satic1 hakli sebebe dayansa da zamaninda
teslim yiikiimliiliigiiniin ihlalinin esash ihlal olarak ka-
bul edilecegi sonucuna varmisg; dolayisiyla, alicinin bu
durum sebebiyle sézlesmeden dénme de dahil olmak
iizere Viyana Satim Antlagmasindan dogan haklarim
kullanabilecegine hiikmetmistir.** Rusya Federasyonu
Ticaret Odas1 Tahkimi’nin (Tribunal of International
Commercial Arbitration at the Russian Federation Cham-
ber of Commerce and Industry Arbitral Tribunal) bir Rus
ve Hindistan sirketi arasindaki satim s6zlesmesi husu-
sunda verdigi bir karar da yine esash ihlal kavraminin
alic1 lehine nasil genis yorumlandigina bir 6rnek tegkil
etmektedir. S6z konusu olayda satici, mallar1 gemiye ali-
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result of this situation, the buyer can exercise the rights
arising from the Vienna Sales Convention including
avoidance of the contract.?® The decision on a sale con-
tract between a Russian and Indian company, made by
the Tribunal of International Commercial Arbitration at
the Russian Federation Chamber of Commerce and Indus-
try Arbitral Tribunal sets an example of how the term of
fundamental breach can be extensively interpreted in
favor of the buyer. In the aforementioned case, the seller
has not transported all of the goods in the same ship as
the buyer has requested but has transported the goods
in different ships in accordance with its own facilities.
This situation has been interpreted in arbitration as a
fundamental breach that has been committed by the
seller.?” As it can be seen, in the issue of fundamental
breach, which is subject to disputes frequently, courts
make an extensive fundamental breach interpretation
protecting the rights of the buyer.

iii. Non-Existence of Plea
iv. Goods shall be returnable.*

Generally, the buyer is not obliged to make the declara-
tion of the avoidance of the contract within a specific
time period. The buyer can declare it any time in which
the reason of the avoidance of the contract exists. How-
ever, in the cases where the good has been delivered to
himself, the buyer is obliged to make a declaration of the
avoidance of the contract within a reasonable time pe-
riod.

It is accepted by Turkish Law doctrine? and the deci-
sions of Supreme Court® that only negative damages
can be claimed after the avoidance of the contract.

cininistedigi sekilde biitiin mallar ayni gemide taginacak
sekilde degil, kendi imkanlar1 dogrultusunda farkh ge-
milerle tagimigtir. Tahkim yargilamasinda ise bu durum
saticinin s6zlesmedeki yiikiimliiliiklerini esash sekilde
ihlal etmesi olarak yorumlanmigtir.*” Goriildiigii iizere,
siklikla uyusmazhiga konu olan esaslh ihlal meselesinde
mahkemeler, alicinin haklarim koruyan genis bir esash
ihlal yorumu yapmaktadir.

tii. Defi bulunmamast
v. Mallarin tadesinin miimkiin olmasidir.?®

Alicy, genelde s6zlesmeden ddnme beyanini belirli siire
icinde yapmak zorunda degildir, s6zlesmeden dénme
sebebinin bulundugu her zaman bunu yapabilir. Ancak
malin kendisine teslim edildigi hallerde makul bir siire
icinde s6zlesmeden dénme beyaninda bulunmak zorun-
dadir.

Tiirk Hukuk doktrininde® ve Yargitay ictihatlarinda®
sozlesmeden donmeden sonra ancak menfi zararin ta-
lep edilebilecegi kabul edilmektedir.

D. Semenin Tenzili

CISG uyarinca, eger teslim edilen mallar s6zlesmeye uy-
gun degil ise alicinin semenin tenzilini talep etme hakk:
bulunmaktadir. Bununla birlikte, saticinin onarim hak-
ki, alicinin semenin tenzilini talep etme hakkina gore
onceliklidir.*® Miinih Eyalet Mahkemesi 2002 yilinda,
kullanim amacina uygun olmama durumunda semenin
indirilmesi hususunda karar vermistir. Somut olayda
satim konusu mal alicinin isyerlerinde dekorasyon ama-
c1 ile kullanilacak olan kiirelerdir. Mahkemece alinan
bilirkisi raporunda, pahali ve sofistike bir yapiya sahip
kiirelerin, kalic1 bir sergi malzemesi olarak satin alindi-

18 CISG Art. 39.

19 CISG Art.46/2.

20 Atamer, p. 276.

21CISG Art. 39.

22 CISG Art. 46/3.

23 2012 UNCITRAL Digest of case law on the United
Nations Convention on the International Sale of
Goods, http://www.cisg.law.pace.edu/cisg/text/
digest-2012-46.html, CLOUT case No. 125
[GERMANY Oberlandesgericht Hamm 9 June 1995]

24 Ulrich Magnus, The Remedy of Avoidance of
Contract Under CISG-General Remarks and Special
Cases, Hamburg, p. 424, http://www.uncitral.org/pdf/
english/CISG25/Magnus.pdf (Access: 27.05.2016).

25 CISG Art.39 ff. and Art. 43 ff.

26 C. B. Andersen, F. G. Mazzotta, B. Zeller,

A Practitioner's Guide to the CISG, p. 619.

27 Andersen, Mazzotta, Zeller, p. 620.

28 CISG Art. 49.

29 M. Kemal Oguzman, Turgut 0z, Borglar Hukuku
Genel Hitkiimler Cilt 1,9. Edition, Istanbul 2011, p.509.

30 Court of Appeals for the 15th circuit 28.09.1993 E
1992/5474 K 1993/3691, Court of Appeals for the 19th
Circuit 26.11.1993 E 1992/9997 K 1993/8033.

31CISG Art. 50.

32 Pelin Baysal, Milletlerarasi Mal Satimina lliskin
Séizlesmeler Hakkinda Birlesmis Milletler Antlasmasi
(CISG) Cercevesinde Saticinin Ayiptan Sorumlulugu,
http://www.cisg.law.pace.edu/cisg/biblio/baysal.pdf
p. 238 (Access: 27.05.2016).

33 CISGArt. 45.

34 CISG Art. 74.
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D. Abatement of Price

Pursuant to CISG, if the delivered goods do not con-
form to the contract, the buyer has a right to claim the
abatement of the price. In addition, the seller’s right to
claim repair has the priority over the buyer’s right to
claim the abatement of the price.* Munich State Court
made a decision in 2002 on abatement of the price when
the good does not conform to the purpose of use. In the
aforementioned case, decorative globes to be used at
the buyer’s work place for purpose of decoration are the
subject of the sale. It has been indicated in the expert’s
report received by the court that the globes, which are
expensive and sophisticated, have been bought as a per-
manent exhibition material however the motors that
were mounted to the globes are simple-structured and
inappropriate for long-standing work in contrast with
the complex and expensive other materials used in the
globes. The decision of abatement of price has been
made by the court for the mentioned globes which can-
not fulfill its expected life.

E. The Right to Indemnity

Pursuant to CISG, if the seller does not perform its ob-
ligations arising from the contract, the buyer can claim
compensation.®® Accordingly, the compensation to be
paid in the event that one of the parties does not fulfill
one of its obligations contains the damages of lost prof-
its.** Aforementioned compensation shall not exceed
the damage that the party in breach anticipated as a pos-
sible result of the breach of the contract at the time of
conclusion of the contract or the damage that he must
anticipate in the light of the information that he knew
or should have known. In addition, if the buyer ben-
efits from the other legal remedies, the buyer’s right to
indemnity will not be expired. The fact that this kind

81 ancak kiirelere monte edilen motorlarin kiirelerdeki
kompleks ve pahali diger parcalarin aksine basit bir ya-
piya sahip oldugu ve uzun siire ¢alismaya uygun olma-
dig1 tespit edilmigtir. Mahkeme tarafindan s6z konusu
kullanim 6mriinii karsilamayan kiireler icin semende
indirim karar1 verilmigtir.*

E. Tazminat Hakki

CISG uyarinca satici sozlesmeden dogan yiikiimliiliik-
lerini yerine getirmezse alic1 tazminat talep edebilir.*®
Buna gore taraflardan birinin yiikiimliiliiklerinden bi-
riniyerine getirmemesi durumunda 6deyecegi tazminat
mahrum kalinan kar1 da kapsamaktadir.®* S6z konusu
tazminat, ihlal eden tarafin s6zlesmenin kurulmasi si-
rasinda sozlesme ihlalinin muhtemel sonucu olarak
ongordiigii veya o tarihte bildigi veya bilmesi gerektigi
veriler 15181nda 6ngérmesi gerektigi zarar1 agamaz. Bu-
nun yani sira, alicinin diger hukuki imkanlardan yarar-
lanmasi, tazminat hakkini sona erdirmez. CISG’de 6zel
olarak boyle bir aciklamaya yer verilmesi, Ingiliz, Alman
ve Hirvat hukuklar gibi, s6zlesmeden dénme ve tazmi-
nat hakkinin birlikte kullanilmasina izin vermeyen kimi
ulusal hukuklarin varhigindan dolay1 faydali olmugtur.3®

IV. ALICININ YOKUMLOLUKLERI

A. Genel Olarak

Viyana Satim Antlagmasrnin aliciya getirdigi yiikiim-
lilltikler, aliciya taninan haklar ve satic icin getirilen
yiikiimliiliiklerden cok daha sinirhdir. Temel olarak ali-
cinin yiikiimliiliigli semeni 6deme, mali teslim alma ve
gerekli durumlarda bildirimde bulunma olarak siniflan-
dirilabilir.3¢

18 CISGm. 39.

19 CISG m. 46/2.

20 Atamer, s. 276.

21CISGm. 39.

22 CISG m. 46/3.

23 2012 UNCITRAL Digest of case law on the United
Nations Convention on the International Sale of
Goods, http://www.cisg.law.pace.edu/cisg/text/
digest-2012-46.html, CLOUT case No. 125 [GERMANY
Oberlandesgericht Hamm 9 June 1995]

(Erisim: 27.05.2016).

24 Ulrich Magnus, The Remedy of Avoidance of
Contract Under CISG-General Remarks and Special
Cases, Hamburg, p.424, http://www.uncitral.org/pdf/
english/CISG25/Magnus.pdf (Erisim: 27.05.2016).
25CISGm. 39 vd-m. 43 vd.

26 C. B. Andersen, F. G. Mazzotta, B. Zeller,

A Practitioner's Guide to the CISG, s.619.

27 Andersen, Mazzotta, Zeller, s. 620.

28 CISG m. 49.

29 Bkz. M. Kemal Oguzman, Turgut 0z, Borclar

Hukuku Gene! Hikimler Cilt1, 9. Basi, Istanbul 2011, 5.509.

30 Yarg. 15. Hukuk Dairesi 28.09.1993 E 1992/5474
K1993/3691, Yarg. 19. Hukuk Dairesi 26.11.1993 E
1992/9997 K 1993/8033.

31CISGm. 50.

32 Pelin Baysal, Milletleraras Mal Satimina lliskin
Sozlesmeler Hakkinda Birlesmis Milletler Antlasmasi
(CISG) Cergevesinde Saticinin Ayiptan Sorumlulugu,
http://www.cisg.law.pace.edu/cisg/biblio/baysal.pdf
s. 238 (Erisim: 27.05.2016).

33 CISGm. 45.

34CISGm. 74.
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of specific statement is included CISG is beneficial on
the grounds that there are certain legal systems such as
English, German and Croatian which do not allow the
use of the rights to compensation and avoidance of the
contract together.®

IV. OBLIGATIONS OF THE BUYER
A. In General

Obligations imposed to buyer by the Vienna Sales Con-
vention are limited compared to rights granted to the
buyer and the obligations imposed to the seller. The
buyer’s obligations can be basically categorized as pay-
ment of price, taking delivery of the goods and making a
notice when it is necessary.*

B. Payment of the Price

Pursuant to CISG, the buyer’s obligation to pay the
price includes taking measures that shall procure the

B. Semeni Odeme

CISG uyarinca, Alicinin semeni édeme borcu, sézlesme-
de veya mevzuatta 6ngoriilmiis olan, semenin 6édenme-
sini saglayacak 6nlemleri almay1 ve formaliteleri gercek-
lestirmeyi icerir.*” Sozlesme, acikca veya ortiilii olarak
semen belirlenmeksizin veya semenin belirlenmesini
saglayacak bir diizenleme icermeksizin gecerli olarak
kurulmussa, aksine herhangi bir emare bulunmadik-
ca, taraflarin sézlesmenin kuruldugu anda ilgili ticari
bransta benzer kosullarda satilan ayni tiirden mallar
icin uygulanan cari fiyata ortiilii olarak gonderme yap-
mis olduklari varsayilir. Semen, mallarin agirhiina gore
belirlenmigse, siiphe halinde, net agirhik esas alinarak
saptanir.

C. Mal Teslim Alma

Alicinin mal teslim alma borcu ikiye ayrilir. Birincisi,
alicinin mal fiilen devralmasidir. Alicinin ikinci yii-
kiimliiliigi ise saticinin teslimi gerceklestirebilmesi
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payment of the price and complying the formalities in-
dicated in the contract or legislation.*” If a contract has
been concluded validly without including any explicit or
implicit provision regarding the price or the determina-
tion of the price, it is assumed that the parties are con-
sidered, in the absence of any indication to the contrary,
to have impliedly made reference to the price charged at
the time of the conclusion of the contract for such goods
sold under comparable circumstances in the relevant
trade sector. If the price is determined according to the
weight of the goods, in case of doubt, it is determined by
the net weight.

C. Receiving Delivery

The buyer’s obligation to receive delivery is divided into
two categories. First obligation of the buyer is to take
over the goods physically. Second obligation of the buyer
is to do any act which can reasonably be expected from
himself in order to enable the seller to make delivery. If
the buyer does not perform these obligations, the seller

icin kendisinden makul olarak beklenebilecek her tiirli
eylemde bulunmaktir. Eger alici bu yiikiimliiliikleri ye-
rine getirmezse, satici bu yiikiimliiliiklerin yerine geti-
rilmesi icin aliciya ek siire verebilir. Bu siire sonunda da
alicimali teslim alma yiikiimliiliigiinii yerine getirmezse
satic1 s6zlesmeden donebilir ve tazminat talep edebilir.

D. Alicinin Belirli Hallerde S6z Konusu Olan Bil-
dirim Yiikiimliiltigii

Alicr mal teslim aldig1 zaman, “mallart, kosullarn izin
verdigi olctide kisa bir stire icerisinde muayene etmek veya
ettirmek” yikiimliiliigii vardir.*® CISG’in 38. maddesin-
de yer alan bu hiikiimde gecen “kosullarin izin verdigi
olctide kisa stire” ifadesi nasil anlagilmalidir? Bu soruya
iligkin doktrinde ve mahkeme kararlarinda; ticari tea-
miillerin, mallarin karakterinin ve eksikliklerin muaye-
ne ile ortaya cikarilmasinin miimkiin olup olmamasinin
(6rnegin tekstil iiriinlerinde, renk ve daralma durumu-
nu kontrol icin iitii ya da yikama testleri, ayakkab: ve
kiyafetlerde mallarin denenmesi, seri iiretimde de rast-
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can grant additional time to the buyer to perform them.
If the buyer does not perform his obligation of receiving
the delivery at the end of the additional time, the seller
can void the contract and claim compensation.

D. Buyer’s Obligation to Give Notice in Specific
Conditions

The buyer has an obligation at the time of delivery “to ex-
amine the goods, or have them examined, within as short
period as possible in the circumstances.”*® How should the
statement, which is indicated in Article 38 of CISG, that
“within as short period as possible in the circumstances”
be understood? In regard to this question, it is indicated
that the business practices, characteristics of the goods
and the examination possibility (wWhether the deficiency

gele secilen iiriinlerin kontrolii gerekli goriilmiis; eksik-
lerin tespit edilmesi zor karakterli mallarda ise, 6zellikle
teknik durumlarda, alicinin uzman kisileri gérevlendir-
mesi gerekli goriilmiistiir) g6z 6niinde tutuldugu, kosul-
lara uygun ticari uygulama olarak anlasilmasi gerektigi
ifade edilmistir.** Bunun yaninda alicinin bir sézlesme-
ye aykirilik saptadigl veya saptamasi gerektigi tarihten
itibaren makul bir siire icinde saticiya, s6zlesmeye ay-
kiriligin tiiriinii de belirterek bildirme yiikiimliiliigii ge-
tirilmistir.*® Alic1 eger bu yiikiimliiliigiinii yerine getir-
mezse, sozlesmeden dogan haklarini kaybeder. Viyana
Satim Antlagmasr’nin bu iki maddesi en ¢ok uyusmazh-
ga konu olan hiikiimleri arasinda yer almaktadir.* Mah-
kemeler de alicinin bu bildirim yiikiimliiliigiinii yerine
getirip getirmedigine 6zel olarak dikkat etmektedirler.*>
Alman Tiibingen Bolgesi Mahkemesi 18 Haziran 2003

37CISG Art. 54.
38 CISG Art. 38/1.

35 Michael Will, Bianca-Bonell Commentary on
the International Sales Law;, Giuffre Milan, 1987, p.
329-332, http://www.cisg.law.pace.edu/cisg/biblio/
will-bb45.html (Access: 27.05.2016).

36 CISG Art. 53-65.

39 Allison E. Butler, Performance and Obligations
under CISG: Negotiations through Litigation,
http://www.cisg.law.pace.edu/cisg/biblio/butler6-

40 CISG Art. 39/1.

41Baysal, p. 260.

42 Butler, p. 30.

43 http://cisgw3.law.pace.edu/cases/030618g1.html
(Access: 27.05.2016).

chd.pdf, p. 28 (Access: 27.05.2016).
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canbe determined by the examination or not) of the defi-
ciencies are taken into account by the doctrine and court
decisions (for instance, ironing and washing tests for
controlling the color and shrinkage conditions of textile
products, trying on the goods if they are shoes or clothes,
controlling a random selected good in mass production
isrequired, and if deficiencies of the goods are not able to
be examined easily, especially in technical situations, the
buyer is required to assign experts) and aforementioned
statement should be understood as the business practice
which fulfills the conditions.* Furthermore, the buyer
is obliged to give a notice of any lack of conformity to
the contract by specifying the nature of nonconformity
within areasonable time after he has discovered or ought
to have discovered it.* If the buyer does not perform this
obligation, he loses his rights arising from the contract.

tarihinde verdigi bir kararda, alici mal teslim aldiktan
sonra makul siire icerisinde mali inceleyip fark ettigi
ayib1 saticiya bildirmezse, kendisine saglanan haklar:
kullanmay1 kaybedecegine hitkmetmigtir.**

V. SONUC

1 Nisan 1980 tarihinde, Birlesmis Milletler biinyesinde
Viyana’da toplanan konferans sonucunda kabul edilip,
1 Ocak 1988 tarihinde yiiriirliige giren ve bugiin 78 iil-
kenin taraf oldugu CISG diizenlemesi diinya iizerinde
yeknesak bir satim hukukunun olusturulmasina biiyiik
katkida bulunmusg ve ictihada dayali hukuk sistemleri
(common law) ile Kita Avrupasi hukuk sistemleri (civil
law) hukuk sistemlerinde satim sozlesmesine iligkin
kurallar birbirleriyle uyumlu hale getirmistir. CISG’in

37CISGm. 54.
38 CISG m. 38/1.

35 Michael Will, Bianca-Bonell Commentary on
the International Sales Law;, Giuffre, Milan 1987,
$.329-332, http://www.cisg.law.pace.edu/cisg/biblio/
will-bb45.html (Erisim: 27.05.2016).

36 CISG m. 53-65.

39 Allison E. Butler, Performance and Obligations
under CISG: Negotiations Through Litigation,
http://www.cisg.law.pace.edu/cisg/biblio/butler6-ch4.

40CISGm. 39/1.

41Baysal, s. 260.

42 Butler, s.30.

43 http://cisgw3.law.pace.edu/cases/030618g].html
(Erisim: 27.05.2016).

pdf, s. 28 (Erisim: 27.05.2016).
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These two articles of the Vienna Sales Convention are in-
cluded in the provisions which are subject to most of the
disputes.*! Courts also specially pay attention to whether
the buyer has performed his obligation to give a notice
or not.*? German District Court of Tiibingen decided on
June 18, 2003 that if the buyer does not give a notice to
the seller within a reasonable time after he has discov-
ered the lack of conformity or ought to have discovered
it, he will lose exercising the rights granted to him.**

V. CONCLUSION

Approved by a conference conducted in Vienna on April
1, 1980 within the scope of the United Nations, entered
into force on January 1, 1988 and today having 78 coun-
tries as contracting parties, CISG regulation contributes
to establish a universal text of law for international sales
and brings the rules with respect to sale contracts in
common law system and civil law system into conformity
with each other. The purpose of the CISG is to minimize
the disputes which may arise and maintain the validity of
the sale contracts in the last instance. In addition to this,
buyer’s rights are regulated more extensively than the
seller’s rights in the Vienna Sales Convention and more
provisions are set forth in order to protect the buyer. In
the event that the seller breaches the contract, the buyer
is granted some rights including the right of avoidance
of the contract. The buyer’s fundamental obligation is to
pay the price and to receive the delivery of the good in a
way that is indicated in CISG. In conclusion, the Vienna
Sales Convention, which is adopted by many countries,
provides the buyer with more extensive legal protection
in international sale contracts compared to the obliga-
tions he undertakes.
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